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PREFACE    TO    THIRD    EDITION. 

Si\t  i  tin-  publication  of  the  first  edition  in  1914,  and  of  the 
second  edition  in  the  form  of  a  supplement  in  1915,  many  events 
have  happened.  Bulgaria  has  unconditionally  surrendered. 
A  general  armistice  has  been  concluded  with  Germany,  Austria- 
Hungary,  and  Turkey.  But  from  a  legal  point  of  view  this 
country  is  still  in  a  state  of  war  with  these  nations.  The 
position  with  regard  to  Russia  is  anomalous.  But  a  general 
peace  seems  practically  assured.  Even  when  peace  is  finally 
concluded,  litigation  connected  with  the  war  does  not  neces- 
sarily terminate.  Hence  I  have  slightly  changed  the  title  of 
this  third  edition. 

Part  I.  of  this  edition  contains  a  revised  and  a  greatly 
enlarged  statement  of  the  whole  law  brought  up  to  date.  I 
have  endeavoured  to  make  it  as  concise,  exhaustive,  and  prac- 
tical as  possible.  Special  emphasis  has  been  laid  on  questions 
likely  to  arise  after  the  conclusion  of  peace.  Full  considera- 
tion has  been  given  to  the  further  development  of  the  doctrine 
of  implied  terms  in  contracts.  Further  reference  has  also 
been  made  to  foreign  law  in  the  hope  that  this  book  may  in 
some  degree,  however  small,  be  considered  as  a  contribution 
to  the  comparative  jurisprudence  on  the  topic.  That  the 
previous  editions  have  been  so  considered  is,  I  trust,  shown  by 
the  fact  that  the  Assistant  Attorney—General  of  the  United 
Stales  did  me  the  honour  of  citing  them  in  his  Memorandum 
on  the  subject  published  in  65th  Congress,  1st  Session,  Senate 
Doc.  No.  III. 

Part  II.  consists  of  the  leading  American  and  British  cases. 
Some  cases  in  the  previous  editions  have  been  omitted  to  make 
room  for  new  ones.  I  have  added  more  American  cases.  As 
reports  of  the  recent  English,  Irish,  and  Scottish  cases  are 
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easily  accessible,  only  full  summaries  of  the  facts  and  judg- 
ments of  such  cases  are  given,  based  on  a  comparison  of  the 
different  reports.  The  headnotes  of  all  the  cases  are  generally 
my  own.  The  older  English  cases  and  most  of  the  American 
cases  are  reported  in  full. 

In  Part  III.  will  be  found  tin'  principal  Knglish  Proclama- 
tions and  statutes,  with  occasional  annotations.  The  Appendix 
contains  notes  on  various  topics  not  otherwise  dealt  with.  The 
Addendum  gives  the  text  of  the  Termination  of  the  Present 
War  (Definition)  Act,  1918. 

As  I  stated  in  the  fir>t  edition,  ihc  Incorporated  Council  ot 
Law  Reporting  generously  gave  me  leave  to  reproduce  from 
their  Law  Reports  the  cases  of  .lunsun  \.  I  h-'n  funt>  in  Cnn- 
tolitltihd  Mines,  Limited,  [1902]  A.C.  1M.  and  Nigel  Col, I 
Mining  Company  v.  Hoade,  [1901]  2  KB.  84!).  and  from  their 
Weekly  Notes  the  cases  of  1'iin,,.^  Thnnt  and  '/',/.//*  v. 
Moffitt,  [1914]  W.N.  379,  and  AW,/,,.™/,  ,y  Co.  v.  Cnnli,,,nt,,l 
Insurance  Company  of  Mannheim,  [1914]  W.N.  3!)-!. 

I  have  gladly  availed  myself  of  any  suggestions  coniained 
in  the  many  and  mo>t  friendly  reviews  that  have  appeared  of 
the  previous  editions  both  at  home  and  in  foreign  countries 
(including  Holland).  Such  unanimous  approbation  HUM.  I 
hope,  have  some  foundation  in  fad;  and  I  trust  that  in  this 
edition  I  have  not  failed  to  justify  it 

WILLIAM  FINLAYSn.X  TKOTTKR. 

THK  UNIVKKSITY  OF  SHEFFIELD, 
January,   /.'//.'/. 


ADDENDUM. 


TERMINATION   OF   T1IK    I'KKSKNT    \\.\\l   (DKFIM  I  l<».\)   ACT, 

1918. 

[849  GKO.  :>.  (ii.  .~>9.] 

An  An  i<.  make  provision  for  determining  the  date  of  tin-  termination     A.I).    I'.Uv 
of  the  present   war,   and  for  purposes  connected  therewith. 

[2 1st  November,  1918.] 

Ik'  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
(  ominous,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows:  — 

1. — (1)  His  Majesty  in  Council  may  declare  what  date  is  to  be  Power  to 
treated  a-  the  date  of  the  termination  of  the  present  war,   and  the  determine 
present  war  shall  be  treated  as  having  continued  to,  and  as  having  date  of 
ended  on  that  date  for  the  purposes  of  any  provision  in  any  Act  of  termination 
Parliament,  Order  in  Council,  or   Proclamation,  and,  except  where  the  war- 
context  otherwise  requires,  of  any  provision  in  any  contract,  deed,  or 
other  instrument  referring,  expressly  or  impliedly,  and  in  whatever 
form  of  words,  to  the  present  war  or  the  present  hostilities. 

Provided  that  in  the  case  of  any  s>uch  Act  conferring  powers  on 
any  ( Jovenmfent  Department,  or  any  officer  of  any  Government  De- 
partment, exerciseable  during  the  continuance  of  the  present  war, 
if  it  appears  to  His  Majesty  that  it  is  expedient  that  the  powers  shall 
cease  before  the  date  so  fixed  as  aforesaid,  His  Majesty  in  Council 
may  fix  some  earlier  date  for  the  termination  of  those  powers. 

(2)  The  date  so  declared  shall  be  as  nearly  as  may  be  the  date  of 
the  exchange  or  deposit  of  ratifications  of  the  treaty  or  treaties  of 
peace: 

Provided  that,  notwithstanding  anything  in  this  provision,  the 
date  declared  as  aforesaid  shall  be  conclusive  for  all  purposes  of 
this  Act. 

(3)  His  Majesty  in  Council  may  also  similarly  declare  what  date 
is  to  be  treated  as  the  date  of  the  termination  of  war  between  His 
Majesty  and  any  particular  State. 

2.  This  Act  may  be  cited  as  the  Termination  of  the  Present  War  Short  title 
(Definition)  Act,  1918. 
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STATEMENT   OF   THE   LAW. 

1.  THE  DEFINITION  OF  WAR. — In  Driefontein  Consolidated 
Mines,  Limited  v.  Janson,  [1900]  2  Q.B.  343,  Mathew,  J., 
observed  that  what  constitutes  a  state  of  war  is  well  described 
in  Hall's  Treatise  on  International  Law,  6th  edition,  p.  60,  in 
the  following  passage: — "When  differences  between  States 
"  reach  a  point  at  which  both  parties  resort  to  force,  or  one 
"  of  them  does  acts  of  violence  which  the  other  chooses  to  look 
"  upon  as  a  breach  of  the  peace,  the  relation  of  war  is  set  up, 
"  in  which  the  combatants  may  use  regulated  violence  against 
"  each  other  until  one  of  them  has  been  brought  to  accept  such 
"  terms  as  his  enemy  is  willing  to  grant."  It  may  be  added 
that  the  belligerents  need  not  be  States  in  the  full  sense 
of  that  term  in  international  law.  One  or  other  may  be 
communities  which  have  received  recognition  of  belligerency, 
i.e.,  which,  for  the  purposes  of  the  contest,  are  deemed  States. 
Thus,  when  a  party  in  rebellion,  as  happened  in  the  case  of 
the  American  Civil  War,  occupy  and  hold  a  certain  portion  of 
territory  in  a  hostile  manner,  have  declared  their  independence, 
have  cast  off  their  allegiance,  have  organised  armies,  and  have 
commenced  hostilities  against  their  former  sovereign,  the 
world  recognises  them  as  belligerents  and  the  contest  as  a  war 
(Lewis  fy  Co.  v.  Ludwick,  18G9,  98  American  Decisions,  459). 

War  has  to  be  distinguished  from  other  acts  of  force,  such 
as  embargo  and  pacific  blockade,  which  do  not  amount  to  it, 
because  the  parties  to  them  do  not  regard  themselves  as 
belligerents,  and  commercial  intercourse  between  their  subjects 
is  not  suspended  outside  the  area  of  the  forcible  proceedings. 
When  in  1664  all  Dutch  ships  in  Scotland  were  seized  under  a 
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warrant  of  the  King  in  Council,  the  Scottish  Court  of  Session 
held  that  a  pursuer,  of  the  United  Provinces,  was  not  an  alien 
enemy,  because  there  existed  only  an  embargo,  and  not  a  shit. 
of  war  (Blomart  v.  Ro.rlurcjh,  1(1(14,  M.  1(5091).  A  concise 
statement  of  the  legal  effects  of  embargo  will  be  found  in  Lord 
Stowell's  judgment  in  The  "  Boedts  Lust"  1804,  5  Oh. Rob. 
<244-251. 

English  law  recognises  a  state  of  peace  and  a  state  of  war. 
but  knows  of  no  intermediate  state  which  is  neither  one  thing 
nor  the  other.  Though  the  general  e fleet  of  war  is  to  siisjiend 
or  end  contracts  between  the  eitixens  of  the  belligerent  States, 
the  actual  existence  and  not  the  mere  imminence  of  war  is 
necessary  to  bring  about  such  result. 

Thus  in  ./unxon  v.  Driefontcin  Consolidated  Mine*,  Limited, 
[1902]  A.C.  4SI,  a  British  subject  who  underwrote  a  policy 
of  insurance  of  gold  by  which  a  limited  company  registered 
under  the  laws  of  the  late  South  African  Republic  was  insured, 
among  other  risks,  against  "arrests,  restraints,  and  detain- 
"  ments  of  all  kings,  princes,  and  peoples,"  was  held  liable 
on  his  contract  to  make  good  the  loss  of  the  gold  through  its 
seizure  by  the  Transvaal  Government  some  days  before  the 
actual  outbreak  of  the  war  with  this  country. 

The  absence  of  diplomatic  intercourse  between  two  Stale- 
and  the  exclusion  of  the  commerce  of  one  from  the  ports  of 
the  other  do  not  constitute  a  state  of  war. 

In  Muller  v.  Thompson,  1811,  2  Camp.  609,  a  voyage  to  a 
Prussian  port  was  held  not  to  be  an  illegal  trading  with  the 
enemy,  although  British  commerce  was  entirely  excluded  from 
the  ports  of  Prussia,  and  there  was  no  diplomatic  intercourse 
between  the  two  countries.  But  there  had  been  neither  a 
declaration  of  war  nor  the  commission  of  any  act  of  hostility. 

Even  though  a  State  may  be  in  the  military  possession  of 
one  of  two  belligerents,  that  will  not  constitute  her  citizens 
enemies  to  the  other  belligerent  if  the  sovereign  power  of  the 
latter  chooses  to  permit  a  continuance  of  intercourse  with  them. 

In  Hagedorn  v.  Bell,  1813,  1  M.  &  S.  450,  when  Great 
Britain  was  at  war  with  France,  an  insurance  was  effected  on 
property  shipped  in  this  country  to  Hamburg,  on  account  of 
persons  domiciled  in  that  town,  at  a  time  when  that  town 
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u.i>   ill    lln-   military  occupation   of  tin-    French    but    retained 
powers  nt  i  i\  il  internment.      The  assured  were  held  entitled  to 
iecover  tor  a   losx   \.liich   h;i|i|icncil   in   the  course  of  a  voyage 
permitted  by   Hi-   Ma  je-t y's  <  Irder  in  Council. 

Th<-  'I  i ailing  with  the  Enemy  (Occupied  Territory) 
Proclamation,  dated  Iiith  February,  1915,  declares  that  during 
i In-  present  war  territory  in  the  effective  military  occupation 
oi  the  enemy  is  to  be  deemed  enemy  territory,  and  enemy 
territory  in  the  effective  military  occupation  of  Great  Britain 
01  her  A  11  !••-  is  to  be  regarded  as  territory  in  friendly  occupa- 
tion. On  'J")lh  March,  1915,  the  following  announcement 
irai  made  by  the  Colonial  Office:  — 

\Vith  reference  to  the  Trading  with  the  Enemy  (Occupied 
Territory)  Proclamation,  1915,  of  IGth  February,  the 
Secretary  of  State  for  the  Colonies  gives  notice  that 
the  German  colony  of  Togoland  having  been  in  the 
effective  military  occupation  of  British  and  French 
forces  since  26th  August,  Togoland  became  territory 
in  friendly  occupation  within  the  meaning  of  the 
Proclamation  from  the  above  date  (Daily  News  and 
Leader  of  26th  March,  1915). 

Although  a  large  portion  of  Belgium  is  in  the  effective  mili- 
tary occupation  of  the  Germans,  yet  that  country  as  a  whole  is 
not  territory  in  hostile  occupation.  Hence  a  company  incor- 
porated in  Belgium  is  not  incorporated  in  an  enemy  country 
(Sodete  Anvni/t/u  Beige  des  Mines  d'Aljustrel  (Portugal)  v. 
Anglo-Belgian  Agency,  Limited,  [1915]  2  Ch.  409). 

2.  THE  DECLARATION  OF  WAR. — The  First  Article  of  the 
Convention,  relative  to  the  commencement  of  hostilities, 
agreed  upon  at  The  Hague  Peace  Conference  of  1907,  is  to  the 
effect  that  "the  contracting  Powers  recognise  that  hostil; 
"  between  them  must  not  commence  without  a  previous  and 
"  unequivocal  warning,  which  shall  take  the  form  either  of  a 
"declaration  of  war,  giving  reasons,  or  of  an  ultimatum,  with 
"a  conditional  declaration  of  war." 

On  4th  August,  191  1,  a  state  of  war  was  declared  to  exist 
between  Great  Britain  and  Germany  as  from  11  p.m.  on  that 
day,  and  on  12th  August  the  Foreign  Office  also  notified  that 
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a  state  of  war  existed  between  this  country  and  Austria- 
Hungary  as  from  midnight  of  that  day  (Supplement  to  the 
London  Gazette  of  4th  August,  1914 ;  London  Gazette  of  14th 
August,  1914).  On  5th  November  of  the  same  year  (1914)  it 
was  further  declared  that,  owing  to  hostile  acts  committed  by 
Turkish  forces  under  German  officers,  a  state  of  war  existed 
between  Great  Britain  and  Turkey  as  from  that  date  (London 
Gazette  of  6th  November,  1914).  On  12th  October,  1915,  His 
Majesty's  Government  announced  that  the  Bulgarian  Minister 
had  been  handed  his  passports  and  that  diplomatic  relations 
between  Great  Britain  and  Bulgaria  had  been  broken  off  (The 
Times  of  13th  October,  1915).  But  it  was  not  until  the  IGth 
October,  191^.  that  a  Royal  Proclamation  was  issued,  extend- 
ing generally  to  the  war  with  Bulgaria  the  Proclamations  an<l 
Orders  in  Council  relating  to  the  war,  as  from  that  date. 

A  state  of  war  may,  however,  exist  independently  of,  and 
prior  to  a  declaration  of  war  (The  "  Nayade,"  1802,  4  Ch.Rob. 
251).  But  this  can  only  be  effected  by  an  actual  commence- 
ment of  hostilities  (per  Mellish,  L.J.,  in  The  "  Teuton  hi" 
1872,  L.R.  4  P.C.  179).  In  The  "Amy  Warwick,"  &c.,  1862, 
2  Black.  635,  the  Supreme  Court  of  the  United  States  held 
that  a  state  of  war  in  tact  existed,  although  there  had  been  no 
declaration  of  war  by  Congress.  And  in  United  States  of 
America  v.  Pelly,  1899,  W.N.  12  (9),  an  English  Court  decided 
that  a  State  is  at  war  within  the  meaning  of  the  Foreign 
Enlistment  Act,  1870,  33  &  34  Viet.  c.  90,  section  8,  as  scon 
as  hostilities  have  in  fact  begun,  whether  war  has  been  formally 
declared  or  not. 

3.  JUDICIAL  NOTICE  OF  THE  EXISTENCE  OF  WAR. — The 
American  view  is  that  a  state  of  peace  and  the  continuance 
of  treaties  must  be  presumed  by  all  Courts  of  justice  till  the 
contrary  be  shown ;  and  this  is  presumptio  juris  et  de  jure 
until  the  national  power  of  the  country  in  which  such  Courts 
sit  officially  declares  the  contrary  (The  People  v.  McLeod,  1841, 
37  American  Decisions,  328).  In  Perkins  v.  Rogers,  1871,  35 
Indiana,  124,  167,  Ruskirk,  J.,  said  that  all  the  authorities 
clearly  established  that  the  existence  of  war  and  the  restoration 
of  peace  are  determined  by  the  political  department  of  the 
government ;  that  such  determination  is  binding  and  conclusive 
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the  ('.  Miits,  ;,ii,l  deprives  them  of  the  power  of 
and  determining  as  a  question  of  fact  either  that  war 
or  has  ceased  to  eodtt;  and  that  the  Courts  will  take 
judicial  notice  of  the  e\  i-h-ncc  of  war  or  the  restoration  of  peace 
\\licn  proclaimed  by  the  proper  executive  power. 

The  English  doctrine  is  the  same.  "  It  belongs  to  tin 
"  Goverinneut  of  the  country  to  determine  in  what  relations  of 
"  peace  or  \\ar  any  other  country  stands  toward  it;  and  . 
"  it  would  be  unsafe  for  Courts  of  justice  to  take  upon  them, 
"  without  that  authority,  to  decide  upon  those  relations.  But 
\\hen  the  (  'rowu  has  decided  upon  the  relation  of  peace  or 
"  war  in  which  another  country  stands  to  this,  there  is  an  end 
"  of  the  question  ;  and  in  the  absence  of  any  express  promulga- 
"  tion  of  the  will  of  the  sovereign  in  that  respect,  it  may  be 
"  collected  from  other  acts  of  the  State  "  (per  Lord  Ellen- 
borough,  C.J.,  in  Blackburne  v.  Thompson,  1812,  15  East, 
89,  90.  (See  also  Lord  Macnaghten's  judgment  in  Janson  v. 
I  >ri<  fond  in  (  'onsolidated  Mines,  Limited,  [1902]  A.C.,  at  p.  497). 
The  exi-tencc-  of  war  between  Great  Britain  and  any  foreign 
Stati-  is  matter  of  notoriety,  and  need  not  be  proved  by  express 
evidence  (per  Buller,  J.,  in  Lord  George  Gordon's  Case,  1787, 
22  Howell's  St.  Tr.  230;  per  Lord  Campbell,  C.J.,  in  Alcinnn* 
v.  Nigreu,  1854,  4  E.  &  B.  218). 

It  would,  however,  appear  that  war  within  the  British 
Dominions,  as  distinguished  from  war  outside  the  realm,  is  a 
tact  which  must  be  proved  like  any  other  fact  (In  re  Kok,  1879, 
9  Buchanan,  62  ;  In  re  Fourie,  1900,  17  Buchanan,  173).  The 
fact  that  the  Courts  are  able  to  sit  is  not  conclusive  evidence 
that  a  state  of  war  does  not  exist  (Ex  parte  Marais,  [1902]  A.C. 
109)  ;  and  the  existence  of  war  in  one  part  of  the  country  is 
no  ground  for  the  presumption  of  its  existence  in  other  parts 
ot  the  country  (per  Cockburn,  C.J.,  in  Reg.  v.  Nelson  and 
13  rand,  18G7). 

4.  VARYING  EFFECT  OF  WAR  UPON  CONTRACTS.  —  The  exist- 
ence of  a  state  of  war  affects  different  contracts  in  different 
ways.  Some  contracts  are  avoided  or  dissolved;  others  are 
rendered  unenforceable  for  the  time  being;  others,  again, 
remain  unaffected.  The  particular  conditions  of  each  contract 
materially  affect  the  consideration  of  each  case.  But  the 
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chief  circumstances  which  determine  whether  any  given 
contract  is  valid  or  void  or  dissolved,  enforceable  or 
unenforceable  during  war,  seem  to  be  the  following : 

(i.)  The  enemy  or  friendly  character  of  the  party  or  parties 
with  whom  the  contract  was  made. 

(ii.)  The  time  when  the  contract  was  concluded,  i.e., 
whether  it  was  made  before  the  outbreak  of  war  or 
during  its  continuance. 

(iii.)  The  fact  that  the  contract  is  executory  or  not. 

(iv.)  The  possibility  or  impossibility  of  performance  owing 
to  a  state  of  war. 

(v.)  The  subject-matter  of  the  contract,  <.</.,  whether  the 
contract  was  one  for  the  exportation  of  goods  of 
which  the  exportation  has  become  forbidden  by  law. 

(vi.)  The  frustration,  or  not,  of  the  adventure  contem- 
plated in  the  contract. 

(vii.)  The  hindrance  of,  or  interference  with,  the  perform- 
ance of  the  contract  through  circumstances  occa- 
sioned by  war  or  the  Government. 

(viii.)  The  expressed  or  presumed  intention  of  the  pin  ties. 

It  s(H>ms  almost  nnnece.-sary  to  add  that  this  classilicat  ion 
neither  is,  nor  is  intended  to  be,  perfectly  logical  or  ex- 
haustive. 

5.  MEANING  OF  ALIEN  ENEMY. — The  status  of  a  person,  as 
whether  alien  or  not,  is  determined  by  English  law  (In  re 
Adam,  1837,  1  Moo.  P.C.  460). 

An  alien  enemy,  in  the  primary  sense  of  the  words,  is  a 
natural-born  subject  of  a  State  which  is  at  war  with  this 
country  (Calvin's  Case,  1608,  7.  Co.  Rep.  1).  But  birth  is  not 
now  the  sole  factor  in  determining  nationality.  A  person  may 
become  a  subject  of  a  State  by  naturalisation.  A  British 
subject,  for  instance,  who,  when  in  any  foreign  State,  and  not 
under  disability,  by  obtaining  a  certificate  of  naturalisation  or 
by  any  other  voluntary  act,  becomes  naturalised  therein,  ceases 
to  be  a  British  subject  (the  British  Nationality  and  Status  of 
Aliens  Act,  1914,  4  &  5  Geo.  V.  c.  17,  section  13).  Should 
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tluit  Si;-ie  In-  .it  war  \\iili  (ii.-.il  Britain,  such  a  person  will,  in 
eta  al  leMti  !•«•  an  alien  enemy.  Further,  for  ;ill 
commeicial  purposes,  ;lMy  one  residing  <>r  trading  in  a  hostile 
Shit.-,  even  though  not  a  natural-born  or  nat  uralised  subject  of 
that  State,  is  deemed  an  alien  enemy. 

The  meaning  of  alien  enemy  has  not  only  varied  from  time 
to  time,  hut  is  aUo  at  t lie  present  time  different  in  different 
connections.  Alien  enemy  lias  one  meaning  in  common  law, 
namely,  any  one  resident  or  trading  in  an  enemy  country; 
Minietinies  the  expression  has  another  meaning  in  the  Trading 
with  the  Kneniy  Proclamations,  e.g.,  under  the  Proclamation 
of  Sih  October,  11)14,  an  enemy  branch  insurance  office  in  this 
country  is  an  alien  enemy;  again,  for  some  purposes  of  the 
Trading  with  the  Enemy  Acts  it  includes  subjects  of  an  enemy 
State  wherever  they  reside  or  trade.  The  result  is  very  con- 
fu^ing.  (See  the  judgment  of  Younger,  J.,  in  Socictc  Anonynu 
l{,h;<  il<.<  .)///«. <  (FAljlutrel  (Portugal)  v.  Anglo-Belgian 
Agency,  Limited,  [1915]  2  Ch.,  at  pp.  416-7). 

An  alien  enemy  may  thus  be  comprehensively  defined  as  a 
natural-born  or  naturalised  subject  of  a  State  for  the  time 
being  at  war  with  His  Majesty,  or  any  other  person  resident  or 
(any ing  on  business  in  enemy  territory. 

So  the  following  are  alien  enemies:  — 

(i.)  A  natural-born  or  naturalised  subject  of  a  State  which 
is  at  war  with  Great  Britain.  Such  a  person,  even 
although  residing  or  t  lading  in  British  or  friendly 
territory,  is  still,  under  certain  circumstances,  and 
despite  (Ji<t, i  to  the  contrary,  an  alien  enemy  even 
for  Commercial  purposes.  None  of  the  recent  de- 
cisions goes  so  far  as  to  maintain  that  an  unregis- 
tered alien  enemy  here  can  sue  during  this  war: 
and  a  (German  resident  in  England  would  surely  be 
an  alien  enemy  for  all  purposes,  if  he  were  acting 
as  a  spy  for  (iermany.  The  old  and  fundamental 
test  ot  nationality  may  also  determine  the  char- 
acter «.f  a  pei  -OM  in  courseof  transit  from  onecountry 
to  another.  (See  the  judgment  of  Serutton, 
L.J.,  in  Tin,,!, u  v.  Mall,-r,  [HHT]  '2  Ch..  at  p.  1 
In  The  "  Onlnnu  "  ;  Tin-  "  I-'/.um  •/,«•«":  I'l 
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T.L.R.  53,  it  was  held  that  a  German  subject,  who 
had  carried  cm  business  in  Chile,  a  neutral  country, 
but  had  left  Chile  before  the  seizure  of  his  cargo  as 
prize,  had  lost  his  neutral  trade  domicile,  and  was 
thereby  revested  with  his  original  character  as  an 
enemy ;  although  he  had  appeared  to  be  in  Switzer- 
land not  long  after  such  seizure.  (See  section  G, 
infra.} 

(ii.)  A  subject  of  a  neutral  State  residing  and  trading  in 
enemy  territory  (Albretcht  v.  Xunxnmn.  1813,  'J 
V7es.  &  B.  323 ;  Sormsen  v.  Reg.,  1857,  11  Moo.  1M '. 
141). 

(iii.)  A  neutral  firm,  the  partners  of  which  are  also 
partners  in  a  firm  in  an  enemy  State  (Gtlirudn- 
ran  Ui1<n  v.  Jtnrrdl,  1916,  1  S.L.T.  117). 

(iv.)  A  British  subject  who  adheres  to  the  King's  enemie- 
by  residing  or  trading  in  a  hostile  State  (M'Conin// 
v.  Hector,  1802,  3  Bos.  &  P.  113 ;  Roberts  v.  Hardy, 
1815,  3  M.  &  S.  533;  WUlison  v.  Patteson,  1817, 
7  Taunt,  439;  Scotland  v.  South  African  Territories, 
Limited,  1917,  33  T.L.R.  255). 

(v.)  A  company  incorporated  in  England  is  of  enemy 
character,  where  the  seat  of  its  "brain"  and  the 
persons  exercising  control  over  its  affairs  are  in 
an  enemy  State  (Daimler  Company,  Limited  v. 
Continental  Tyre  and  Rubber  Company  (Great 
Britain),  Limited,  [1916]  2  A.C.,  at  p.  345).  Any 
company  (wherever  incorporated)  carrying  on 
business  in  an  enemy  country  or  in  territory  in 
hostile  occupation  is  an  enemy  (Trading  with  the 
Enemy  Proclamation  of  14th  September,  1915). 

(vi.)  A  British  subject,  even  though  resident  in  British 
territory,  may  acquire  enemy  character  by  being  a 
shareholder  in,  or  a  mortgagee  of,  an  enemy  ship, 
and  may  thus  suffer  loss  through  the  capture  of 
such  vessel  as  prize  of  war  by  a  British  cruiser  (The 
"  Marie  Glceser,"  [1914]  P.  218). 
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Under  the  first  of  these  categories,  so  far  as  it  is  applicable, 

theiv  lull  iii  tin-  present  linn-  ( in  minis,  Austrians,  Turks,  and 
Bulgarians.  But  tin-  Aliens  Restriction  (Armenians,  Ac.) 
<  inlt  r.  l!>l-~».  <ji\vs  the  status  of  alien  friends  to  certain  Turkish 
-ulijerts.  It  provides  thai  a  registration  officer  may,  subject 
to  the  Lreiieial  or  special  instructions  of  the  Secretary  of  State, 
grant  to  a  Turkish  subject  resident  in  his  registration  district 
\\lio  is  shown  to  his  satisfaction  to  be  by  race  a  Greek, 
A  rim-man,  or  Syrian,  or  a  member  of  any  other  community 
well  known  as  opposed  to  the  Turkish  n'-yinie,  and  to  be  a 
Christian,  a  certificate  of  exemption  from  all  or  any  of  the 
provisions  of  the  Aliens  Restriction  (Consolidation)  Order,  1914, 
CM  i  pt  such  as  apply  to  alien  friends.  Any  such  certificate  is 
operative  throughout  the  I'nited  Kingdom,  but  may  be  revoked 
liv  the  registration  officer  who  granted  it,  or  by  the  registra- 
tion officer  of  any  district  in  which  the  holder  is  for  the  time 
being  resident.  13y  an  Order  in  Council  under  the  Aliens 
K.-tiiction  Act,  1914,  of  5th  February,  1918,  the  status  of 
alien  friends  is  also  given  to  German  and  Austrian  Poles 
resident  here.  \vhn  are  certified  by  the  Polish  National  Com- 
mittee to  be  of  Polish  race  and  well  disposed  towards  the  allies. 
It  is  essential  not  to  confuse  the  question  of  enemy  char- 
acter with  the  question  of  trading  with  the  enemy.  For  ex- 
ample, the  question,  whether  a  person  is  an  alien  enemy  within 
the  meaning  of  the  rule  which  prohibits  a  person  of  enemy 
character  from  suing  in  the  King's  Courts,  must  be  dis- 
tinguished from  the  question,  whether  he  is  carrying  on  busi- 
ness in  an  enemy  country  and  so  infringing  the  rules  against 
tiading  with  the  enemy.  (See  the  observations  of  Lord 
1'armoor  in  Daimler  Company ,  Limited  v.  Continental  Tyre  and 
/{ulil.fi-  Com  j/iini/  (Great  Jirifuin),  Limited,  [191G]  2  A.( 
p.  :;")4;  and  of  Warrington,  L.J.,  In  re  Hilckcs,  [1917]  1  K.B. 
at  pp.  ")ii-7.j  The  distinction  is  much  easier  stated  than 
a] i] died.  In  its  application  it  tends  to  become  so  fine  as  to  be 
imperceptible. 

(i.  TESTS  OF  ENEMY  CHARACTER. — "  When  considering 
"questions  arising  with  an  alien  enemy,  it  is  not  the 
"  nationality  of  a  per-on,  but  his  place  of  business  during  war, 
"  that  is  important.  An  Englishman  carrying  on  business  in 
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"  ;m  enemy's  country  is  treated  as,  an  alien  enemy  in  consider- 
ing the  validity  or  invalidity  of  his  commercial  contracts 
"  (M'Connell  v.  Hector,  1802,  3  Bos.  &  P.  113).  Again,  the 
"  subject  of  a  State  at  war  with  this  country,  but  who  is  carrv- 
"  ing  on  business  here  or  in  a  foreign  neutral  country,  is  not 
"treated  as  an  alien  enemy;  the  validity  of  his  contrails 
"does  not  depend  on  his  nationality,  nor  even  on  what  is  his 
"real  domicile,  but  on  the  place  or  places  in  which  he  carrie> 
"  on  his  business  or  businesses  (II >//.%•  v.  ir/7//</w.v,  l(i!KS,  1  Salk. 
"45).  As  observed  by  Sir  William  Scott  in  The  '  Yonge 
•'  '  A7,,,,,/,,,/  1804,  5  Ch.Rob.  id'J-  ',,  •  a  man  may  have  mer- 
" '  cantile  concerns  in  two  countries,  and  if  he  acts  as  a 
"'  merchant  in  both  he  must  be  liable  to  be  considered  as  a 
"'subject  of  both  with  regard  to  the  transactions  originating, 
'  respectively,  in  those  countries.  That  he  has  no  fixed 
"'counting-house  in  the  enemy's  country  will  not  be  decisive.' 
"See  also  The  '  Portland,'  1800,  •'•  Ch.Eob.  41." 

The  above  passage  from  Lord  Lindley's  judgment  in  ,/tinson 
v.  Drii-fnnlfin-  ('<>n*<il  i<l<it<  <l  Mimx,  Liniit«l.  [1002]  A.C.  505, 
shows  that  the  term  "  domicile  "  is  used  in  two  senses,  firstly, 
regardless  of  trade  or  commerce,  and  more  in  relation  to  the 
person,  and,  secondly,  in  direct  reference  to  a  person's  place 
of  business.  Dicey  calls  the  former  the  civil  and  the  latter 
the  commercial  domicile  of  a  person  (Conflict  of  Laws,  2nd 
edition,  App.  n.  1 ,  pp.  740  et  .sr</.).  In  many  cases  the  two 
domicile!  are  the  same.  But  this  can  only  occur,  if  it  does, 
when  the  person  is  a  trader.  But  all  persons  are  not  merchants ; 
and  even  when  a  person  is  such,  his  personal  or  civil  domicile 
may  not  coincide  with  his  commercial  domicile.  It  is  therefore 
important  to  distinguish  the  two  kinds  of  domicile. 

A  further  distinction  has  also  to  be  drawn  between  a  person's 
real  (i.e.,  civil)  domicile  and  his  place  of  residence.  In  Porter 
v.  Freudenberg,  [1915]  1  KB.  857,  it  was  held  by  the  full 
Court  of  Appeal  that  the  true  test  of  enemy  character  was 
neither  civil  domicile  nor  nationality,  but  was  the  place  of 
residence  or  business.  This  test  is,  however,  subject  to  certain 
limitations.  The  residence  of  an  alien  enemy,  or  his  carrying 
on  business,  in  British  territory,  must  be  expressly  or  im- 
pliedly  licensed  by  the  Crown.  Such  residence  or  carrying  on 
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business  must  not  be  for  an  unlawful  purpose.  It  is  submitted 
tliat  .1  (..niiaii,  resident  in  this  country  during  the  present 
\v:ir,  lint  en  traced  as  a  (iermaii  spy,  is  an  alien  enemy  for  all 

purposes,  even  commercial;  ami  that  his  compliance  or  non- 
ipliancc  \\ith  tin-  Aliens  Restriction  Ad.  l!»ll.  and  Orders 
made  thereunder.  i>  iniinatcrial .  At  all  events,  if  he  ha-  nut 
-ii  complied,  he  \\ill  l>e  an  alien  enemy.  Further,  no  alien 
enemy,  \\heie\ei  residing  or  trading,  can  sue  without  the 
express  oi  implied  licence  of  the  Crown. 

The  real  or  civil  domicile  of  a  person  is  the  place  where 
he  has  his  permanent  home  (Whnktr  v.  /fume,  1858,  7 
ILL. Ca>.  rjl:  Aft,, ,•„,<,-<;,„< ml  v.  Rowe,  1802,  1  H.  &  ('. 
31).  A  judicial  definition  of  it,  somewhat  in  the  form  of  an 
Irish  bull,  was,  the  writer  believes,  "the  place  where  you 
"  would  always  find  a  man  if  for  some  good  reason  he  was  not 
"  el-ewhrre  at  the  time."  (But  the  writer  has  not  the  reference 
at  hand.) 

"  It  is  a  settled  principle  that  no  man  shall  be  without  a 
"  domicile,  and  to  secure  this  result  the  law  attributes  to  every 
"  individual,  as  soon  as  he  is  born,  the  domicile  of  the  father 
"  if  the  child  be  legitimate,  or  the  domicile  of  the  mother  if 
"  illegitimate.  This  has  been  called  the  domicile  of  origin, 
"  and  it  is  involuntary.  Other  domiciles  are  domiciles  of 
"  choice ;  for  as  soon  as  the  individual  is  sui  juris,  it  is  com- 
"  petent  to  him  to  elect  and  assume  another  domicile,  the 
"continuance  of  which  depends  upon  his  will  and  act.  When 
"  another  domicile  is  put  on,  the  domicile  of  origin  is  for  that 
"  purpose  relinquished,  and  remains  in  abeyance  during  the 
"  continuance  of  the  domicile.  But  as  the  domicile  of  origin 
"  is  the  creature  of  the  law,  and  independent  of  the  will  of  the 
"  party,  it  would  he  inconsistent  with  the  principles  on  which 
"  it  is  by  law  created  and  asrrihed  to  suppose  that  it  is  capable 
"of  being,  by  the  mere  act  of  the  party,  entirely  obliterated 
"and  extinguished.  It  revives  and  exists  wherever  there  is 
"  no  other  domicile,  and  it  does  not  require  to  be  regained  or 
"  reconstituted  uniinn  <l  fatfa  in  the  manner  which  is  necessary 
"  for  the  acquisition  of  a  new  domicile  of  choice  "  (per  Lord 
\Vestbury  in  r,/nt/  v.  Udny,  1809,  7  M.  (H.L.)  99;  L.R.  1 
\pp.  I '.7-8). 
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Domicile  of  origin  would  only  appear  to  be  of  importance 
in  determining  enemy  character  for  commercial  purposes,  in  so 
far  as  it  may  possibly  determine  nationality  by  place  of  birth. 
Nationality  may  sometimes  be  material  in  determining  enemy 
character  for  commercial  purposes.  (See  section  5,  supra.} 
If  a  German  by  birth,  who  had  long  resided  and  traded  in  (his 
country,  left  it  during  the  present  war  with  the  intention  <>t 
returning  for  good  to  Germany,  there  is  some  authority  for 
holding  that  the  moment  he  left  this  country  he  became  an 
alien  enemy.  At  that  moment  he  must  have  lost  the  English 
commercial  domicile  he  had  acquired  by  residing  and  trading 
in  England  with  the  permission  of  the  Crown.  Tntil  he  h;ul 
regained  his  German  domicile,  there  would  seem  to  be  no  test 
of  his  character  other  than  the  original  and  fundamental  test 
of  his  nationality.  (See  the  judgment  of  Scrutton,  L.J.,  in 
Tiny/n,  v.  ifttffer,  [1917]  2  (Mi.,  at  p.  175.) 

A  good  definition  of  an  acquired  domicile  is  given  by 
Kindersley,  V.C.,  in  Lonl  \.  Cnlrin.  1859,  4  Drew.  376  -"  That 
"place  is  properly  the  domicile  of  a  person  in  which  he  has 
"  voluntarily  fixed  the  habitation  of  himself  and  his  family,  not 
"fora  mere  special  and  temporary  purpose,  but  with  a  present 
"intention  of  making  it  his  permanent  home,  unless  and  until 
"  something  (which  is  unexpected,  or  the  happening  of  which 
"is  uncertain)  shall  occur  to  induce  him  to  adopt  some  other 
"  permanent  home." 

The  three  great  tests  of  an  acquired  personal  domicile  are 
(1)  the  voluntariness  of  the  residence,  (2)  the  fact  of  residence, 
and  (3)  the  intention  to  reside  either  permanently  or  for  an 
indefinite  time. 

An  involuntary  residence  in  a  foreign  country  cannot  create 
a  real  domicile  therein.  If  a  person  is  detained  on  the  out- 
break of  war  in  a  hostile  State,  this  forced  residence  will  7iot, 
as  a  general  rule,  make  him  an  alien  enemy  (per  Lord  Ellen- 
borough  in  Bromley  v.  Hesseltine,  1807,  1  Camp.  77;  The 
"  Ocean,"  1804,  5  Ch.Rob.  90). 

Thus  in  Antoine  v.  Morshead,  1815,  6  Taunt.  237,  it  was 
held  that  a  British  subject  who  was  a  prisoner  of  war  in  an 
enemy's  country  was  not  an  alien  enemy.  So  where  a  bill, 
drawn  by  such  prisoner  on  a  British  subject  in  England,  is 
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indorsed  t.i  an  alien  ninny,  it    becomes  available  in  the  hands 
of  tin-  latin-  upon  the  cessation  of  hostilities. 

But  the  internment  of  a  person  by  the  enemy  in  enemy 
territory  may  under  certain  circumstances  amount  to  such 
icsidence  therein  as  to  make  that  person  an  alien  enemy  (Scot- 

Inmt  V.  Xui/t/t  Afr/raii  '/'<  rriturn  x,  I, united,  1917,  33  T.L.R. 
In  this  ease,  however,  the  evidence  showed  that  the 
plaint  in"  was  voluntarily  residing  in  German  South-West  Africa 
as  tin-  employee  of  the  defendants;  and  that  during  his  intern- 
ment he  was  not  in  complete  captivity,  hut  had  sufficient  free- 
dom to  protect  the  defendants'  interests  and  to  preserve  their 
business. 

"  The  actual  place  where  a  man  is  is  />r/mn  facie  to  a  great 
"  many  purposes  his  domicile"  (per  Lord  Thurlow  in  Bempdc 
\.  Johnxtone,  1796,  3  Yes.  198).  But  this  presumption  is 
rebutted  if  it  be  shown  that  there  was  no  intention  to  reside  there 
permanently  or  for  an  indefinite  time.  A  person  may  go  into 
a  foreign  country  for  a  special  purpose  or  for  a  definite  period, 
intending  to  return  home  after  the  accomplishment  of  such 
purpose  or  after  the  lapse  of  such  period.  If  so,  he  will  not 
necessarily  be  deemed  to  have  acquired  a  foreign  domicile, 
even  though  he  prolongs  his  stay  thereafter.  But,  for  all 
commercial  purposes  at  least,  "  time  is  the  grand  ingredient  in 
"  constituting  domicile.  I  think  that  hardly  enough  is  attri- 
"  buted  to  its  effects ;  in  most  cases  it  is  unavoidably  conclusive ; 
"  it  is  not  infrequently  said  that  if  a  person  comes  only  for  a 
"  special  purpose  that  shall  not  fix  a  domicile.  ...  A 
'  special  purpose  may  lead  a  man  to  a  country  where  it  shall 
"  detain  him  the  whole  of  his  life.  ...  I  cannot  but  think 
"  that  against  such  a  long  residence  the  plea  of  a  special 
"  purpose  could  not  be  averred ;  for  it  must  be  inferred  in  such 
"  a  case  that  other  purposes  forced  themselves  upon  him  and 
"  mixed  themselves  with  his  original  design,  and  impressed 
"upon  him  the  diameter  of  the  country  where  he  resided. 
"  Suppose  a  man  comes  into  a  belligerent  country  at  or  before 
"  the  beginning  of  a  war,  it  is  certainly  reasonable  not  to  bind 
"  him  too  soon  to  an  acquired  character  and  to  allow  him  a 
"fair  time  to  disengage  himself;  but  if  he  continue  to  reside 
"  .luring  a  good  part  of  the  war.  contributing,  by  payment  of 
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"  taxes  or  other  means,  to  the  strength  of  the  country,  I  am 
"of  opinion  that  he  could  not  plead  his  special  purpose  with 
"  any  effect  against  the  rights  of  hostility.  .  .  .  Time  is 
"  the  great  agent  in  the  matter;  it  is  to  be  taken  in  a  compound 
"  ratio  of  the  time  und  the  occupation,  with  a  great  preponder- 
"  ance  on  the  article  of  time "  (per  Lord  Stowell  in  The 
"Harmony,"  1800,  2  Ch.Rob.  824).  On  the  other  hand,  it  is 
obvious  that  a  forced  residence  beyond  the  time  originally 
intended  will  not  constitute  a  domicile  (The  "  Ocean,"  1804,  5 
Ch.Kob.  90);  and  where  a  livaty  allows  a  definite  time  to  the 
inhabitants  of  a  territory  to  leave  such  territory,  residence 
during  that  time  raises  no  presumption  of  an  intention  to 
remain  (The  "Duma,"  !*<>•'..  •'»  Ch.Koh.  50), 

The  supreme  test  of  real  or  civil  domicile,  therefore, 
is  the  intention  to  remain  pci •manently  or  for  an  indefinite 
time  in  a  country.  The  amount  of  evidence  necessary  to  prove 
such  intention  varies  according  to  circumstances.  Slighter 
evidence  suffices  in  the  ca-e  <>t  a  JHT-OII  returning  home  from 
abroad  than  in  the  case  of  a  person  going  from  home  to  a 
foreign  country.  In  the  former  case  the  native  domicile  very 
easily  reverts  (per  Lord  West-bury  in  ('<fn>/  v.  U<Iny,  1869,  7 
M.  (H.L.)  98;  L.R.  1  Sc.App.  459);  while  in  the  latter  case 
the  natural  presumption  is  that  the  person  does  not  intend  to 
make  a  permanent  stay  in  the  foreign  State.  Again,  "it 
"requires  fewer  circumstances  to  constitute  domicile  in  the 
"  case  of  a  native  subject  who  returns  to  reassume  his  original 
"  character  than  it  does  to  impress  the  national  character  on 
"the  enemy"  (per  Lord  Stowell  in  "La  Virginie,"  1804,  5 
Ch.Rob.  99).  But  a  return  to  one's  native  country  merely  for 
a  temporary  purpose,  and  without  any  intention  of  abandoning 
one's  foreign  domicile,  does  not  effect  a  change  of  domicile 
(Wilson  v.  Marryatt,  1788,  8  T.R,  31).  On  the  other  hand, 
trading  in  a  country  is  the  strongest  proof  of  domicile  therein, 
at  least  so  far  as  the  acquisition  or  not  of  enemy  character  is  in 
question  (The  "  Vigilantia,"  1798,  1  Ch.Rob.  1;  The  "  Port- 
"  I.ind,"  1800,  3  Ch.Rob.  41;  Lord  Lindley's  judgment  in 
Janson  v.  Driefontein  Consolidated  Mines,  Limited,  [1902]  A.C. 
505). 

As  previously  stated,  the  civil  or  real  domicile  of  a  person 
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is   not    tin-     tin.'     te*l    .'I     enemy   cliai.  Men-    voluntary 

residence  in  an  enemy  country  \\ill  make  ;>  per-on  an  alien 
enemy.  The  intention  so  to  reside  is  not  sufficient  :  and 
residence  implies  a  certain  lapse  of  time.  (Sec  tin-  judgmenJ 
ul  Co/en>-Hardy.  M.U.,  in  7V/////V//  v.  .I///////-,  [UH7]  2 
Cli..  at  |>|».  l-Vi-(i).  All  intention  to  re.-ide  permanently  or 
1'or  an  indefinite  period  is  unnecessary.  But  civil  domicile, 
like  nationality,  may  bo  a  material  element  in  determining  the 
i  perxm  in  particular  < ii •cunistances.  If,  for  ex- 
anijde.  during  the  present  war  an  Austrian,  doiniciled  in 
Kngland.  went  under  peiniit  to  Vienna  for  a  temporary,  but 
lawful,  purpose,  it  is  quite  rra-onable  to  suppose  that  hi*; 
friendly  or  eneniv  character,  while  in  Vienna,  would  be  deter- 
mined not  by  his  brief  residence  therein  but  by  his  civil 
domicile. 

The  commercial  domicile  of  a  person  is  the  place  or  country 
where  he  earries  on  business.  The  differences  between 
commercial  and  civil  domicile  are  admirably  set  forth  by  Dicey 
in  his  Conflict  of  Laws,  2nd  edition,  App.  n.  7,  pp.  742  et  seq., 
who>e  statement  of  them  may  be  thus  summarised  and 
supplemented. 

In  the  first  place,  while  residence  in  a  country  is  prinni 
evidence  of  a  person  having  his  domicile  therein,  it  is 
more  than  j>rit/nt  fade  evidence  of  a  person's  commercial 
domicile.  "  In  time  of  war  a  man  is  taken  to  be  domiciled  for 
"commercial  purposes  in  the  country  where  in' fact  he  resides. 
"  and  if  he  is  to  escape  the  effect  of  such  presumption  he  must 
"  prove  affirmatively  that  he  has  the  intention  of  not  continuing 
"to  roide  in  such  country.  A  long  period,  further,  of 
"  residence  which,  as  regards  civil  rights,  is  merely  evidence  of 
"domicile  might,  it  would  seem,  be  absolutely  conclusive  in 
••determining  national  character  in  time  of  war"  (Dicey, 
Conflict  of  Laws,  2nd  edition,  pp.  7  l'J-'J ;  see  The  "  Harmony  " 
1800,  2  Ch.Rob.  322). 

Secondly,  the  intention  necessary  to  create  a  commercial 
domicile  need  not  he  aii  intention  to  carry  on  business  in  a 
given  country  permanently  or  for  an  indefinite  time;  it  is 
sufficient  that  there  is  an  intention  to  carry  on  business  or 
trade  for  the  present. 
C 
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Thirdly,  a  change  of  civil  or  real  domicile  can  only  be 
effected  by  complete  abandonment  in  fact  of  the  country  where 
one  is  domiciled  (In  Goods  of  Raffw!,  18C3,  32  L.J.  P.  &  M. 
203);  while  "  a  commercial  domicile  in  time  of  war  can,  it  would 
"seem,  be  changed  under  some  circumstances  by  tin-  intention 
"  to  change  it,  accompanied  by  steps  taken  for  the  purpose  of 
"effecting  a  change"  (Dicey,  Conflict  of  Laws,  2nd  edition.  |>. 
744.)  But  in  an  American  case.  '/'//<  "  I  ><>*  ll<  rin<in«x,"  1S17,  2 
Wheaton's  Supreme  Court  Report-,  7H,  it  was  held  that  a  person 
does  not  acquire  a  neutral  domicile  for  the  purpose  of  protecting 
his  trade  against  the  belligerent  claims  of  his  native  country 
if  he  emigrate  from  that  country,  ftn'nint,  l,cll<>.  to  a  neutral 
country.  It  would  seem,  however,  "  that  the  subject  of  one 
"country,  surprised  by  a  declaration  nf  war  in  the  country 
"where  he  has  a  commercial  domicile,  ought  to  have  time 
"  allowed  him  to  free  himself  from  his  commercial  engagements 
"and  effect  a  removal  of  his  property"  (per  Mathew,  J.,  in 
M,,,l  (,',.!./  Minhty  Comix,,,,,  v.  Hoade,  [1001]  2  K.B.  85-".- 1). 
Lord  Parker,  in  Tin  ".  I  ,,,,1,,-M,  ./•/,•,//,,"  [1917]  W.N.  L'SO,  laid 
down  the  same  rule,  when  he  said  that  a  neutral  who  had  a 
commercial  domicile  in  a  country  which  became  an  enemy 
country  ought,  according  to  the  view  taken  by  British  Prize 
Courts,  to  be  allowed  a  reasonable  interval  during  which  he 
might  discontinue  or  dissociate  himself  from  the  businc.». 
(See  also  Lord  Kingadown'a  judgment  in  The  "  Gerasima," 
1857,  11  Moo.  P.O.  88.)  Hence  a  neutral,  residing  or  trading 
in  a  belligerent  State,  preserves  his  neutrality  by  leaving  such 
country  sine  animo  revertcndi ;  provided  such  intention  is  mani- 
fested by  overt  acts  (The  "  President,"  1804,  5  Ch.Rob.  277, 
280;  The  "  Baltica,"  1855,  Spinks'  Prize  Gas.  264,  267),  and 
his  withdrawal  is  effected  either  before  war  or  within  a  short  period 
after  its  outbreak,  unless  it  is  delayed  by  necessity  or  compul- 
sion (The  "Diana,"  1803,  5  Ch.Eob.  60;  The  "  Ocean,"  1804, 
ibid.  90 ;  The  "  President,"  1804,  ibid.  277 ;  and  compare  The 
"  Juffrow  Louisa  Margaretha,"  cited  by  Lord  Stowell,  1 
Ch.Rob.  203). 

Another  and  fourth  difference  may  be  added  to  those 
enumerated  above.  Commercial  domicile  may  generally  be 
established  without  any  residence.  If  a  person  enters  into  a 
house  of  trade  in  the  enemy's  country  in  time  of  war,  or  con- 
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that  connection  during  the  war,  he  does  not  pi 
r  by  men-  residence  in  ;i  neutral  territory.  "There  is 
"  .1  trallic  \\liidi  >tamps  a  national  character  on  the  individual, 
"  indc|)cnilcnt  of  that  character  which  more  personal  residence 
"  may  irive  him  "  (per  Lord  Stowell  in  The  "  Vigilantia"  1798, 
1  Ch.lloh.  15).  But  trading  or  carrying  on  business  in  a 
country  without  residing  therein  can,  as  a  general  rule,  only 
atVect  a  pci -MIM'-  status  (faring  WET  M  far  a>  the  trade  or  business 
caiiied  on  therein  is  concerned;  his  status  otherwise  will  bo 
determined  liy  his  place  of  residence.  In  The  "Anglo-Mexican" 
I'M  7]  W.N.  280,  Lord  Parker  said  that  a  neutral,  wherever 
resident,  might,  if  he  owned  or  was  a  partner  in  a  house  trading 
in  or  from  an  enemy  country,  be  properly  deemed  an  enemy  in 
respect  of  his  property  or  interest  in  such  business.  He 
acquired  by  virtue  of  the  business  a  commercial  domicile  in  the 
country  in  and  from  which  the  business  was  carried  on,  and 
that  domicile,  though  it  did  not  affect  his  property  generally, 
would  affect  the  asssets  of  the  business  house  or  his  interest 
therein  with  an  enemy  character.  (See  also  Lord  Stowell's 
judgment  in  The  "  Yonye  Klassina,"  1804,  5  Ch.Rob.  302-3.) 
If  a  man  acts  as  a  merchant  in  two  countries,  he  is  liable  to  be 
considered  a  subject  of  both  with  regard  to  the  transactions 
originating  respectively  in  them.  The  fact  of  having  no  fixed 
( -omit ing-house  in  the  enemy's  country  is  not  decisive  (ibid.). 
A  subject  of  an  enemy  State  cannot,  however,  acquire  a  neutral 
character  by  having  only  a  place  of  business  in  a  neutral  State; 
for  in  this  case  residence  in  the  neutral  State  is  an  essential 
condition  to  the  acquisition  of  such  character  (The  "  IIypatia," 
[1917]  P.  30).  This  applies  to  any  one  domiciled  in  an  enemy 
country.  The  fact  that  such  a  person  has  a  house  of  trade 
in  British  or  neutral  territory  will  not  free  him  from  the  dis- 
ability, imposed  by  his  enemy  domicile,  of  being  disentitled  in 
the  Prize  Court  to  succeed  in  a  claim  with  respect  to  goods 
sei/ed  as  prize  (The  "  Clan  Grant,"  1915,  59  S.J.  430). 

"  Xo  position  is  more  established  than  this,  that,  if  a  person 
"  goes  into  another  country  and  engages  in  trade  and  resides 
"  there,  he  is,  by  the  law  of  nations,  to  be  considered  as  a 
"  merchant  of  that  country  "  (per  Lord  Stowell  in  The  "  Indian 
-  Ckief,"  ls"i>.  3  Oh.Bob,  1>  , 

Lastly,  it  may  he  noted  that  a  person  need  not  be  carrying 
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on  a  business  of  his  own  in  order  to  have  a  trade  domicile.  It 
is  sufficient  that  he  is  trading  for  another  person,  or,  in  other 
words,  is  an  employee  of  a  business  carried  on  in  the  country 
in  question  (Scotland  v.  South  African  Territories,  Limited, 
1917,  33  T.L.R.  255). 

The  principle  may  be  broadly  stated  thus-  Enemy  or 
friendly  character  is  determined  for  all  commercial  purpose-  by 
the  place  of  residence  or  business  of  the  party.  This  general 
rule  has  been  applied  by  the  English  Courts  to  the  ease  of 
Knglishmen  resident  in  a  neutral  country. 

Thus  in  Tin  "Dananu,"  1S02,  4  Ch.Bob.  25o  /,.,  a 
British-born  subject  resident  in  the  English  factory  at  Lisbon 
was  allowed  the  benefit  of  a  Portuguese  character  so  far  as  to 
render  his  trade  with  Holland  (then  at  war  with  England, 
but  not  with  Portugal)  not  impeachable  as  an  illegal  trade. 

In  //r//  v.  AW,  1813,  1  M.  &S.  72li,  it  u  as  generally  b,id 
down  that  a  natural-born  subject  of  this  country,  resident  in 
a  foreign  country  in  amity  with  this,  may  lawfully  exercise 
the  privileges  of  a  subject  of  the  country  where  he  is  resident 
to  trade  with  another  country  in  hostility  with  this.  There- 
fore, where  a  British-born  subject,  resident  in  America, 
effected  a  policy  of  insurance  on  ship,  freight,  and  goods,  at 
or  from  Virginia  to  any  ports  in  the  Baltic,  and  the  ship  was 
captured  by  a  Danish  privateer  on  her  way  to  Elsineur  in 
Denmark  (which  was  in  amity  with  America,  but  at  war 
with  this  country),  he  was  held  entitled  to  recover  on  such 
policy. 

The  general  rule  has  also  been  applied  to  the  case  of 
Englishmen  or  neutrals  residing  or  trading  in  enemy 
territory. 

In  M'Connell  v.  Hector,  1802,  3  Bos.  &  P.  113,  it  was  held 
that  a  commission  of  bankruptcy  founded  on  the  petition  of 
A,  a  British  subject  resident  in  England,  for  a  debt  due  to 
himself  and  his  partners,  B  and  C,  also  British  subjects,  but 
resident  and  carrying  on  trade  in  an  enemy's  country,  could 
not  be  supported.  (See  also  O'Mealey  v.  Wilson,  1808,  1 
Camp.  481.)  In  Scotland  v.  South  African  Territories, 
Limited,  1917,  33  T.L.R.  255,  a  British  subject,  who  was 
appointed  manager  of  a  British  business  in  German  South- 
West  Africa  before  the  present  war,  and  was  interned  therein 
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hv  llif  (Jernians  alter  its  outbreak,  was  held  to  IK-  :in  alien 
enemy.  But  hi-  internment  li;i<l  not  been  -in-h  as  to  prevent  liis 
li  liking  aher  hi-  employer-'  business  in  that  country. 

I.,  Miir,tr/,(  v.  Svumat  Z  V<*.  .V  I'..  323,  B  consul  of 

a   nmtral   State,   re.xiding  :>inl   trailing  in    I-1  ranee   \vlio  was  then 

at   war  \\ith  (ireat    Briiain,  was  deemed  to  bo  an  alien  enemy. 

also  Soreiuen  \.  /,'«/..  1s  >7.  11   Moo.   I'.r.  111.  a  -imilar 

In  the  rereiit  Sro|li-h  ea-e  of  litlnnlir  run  ft/in  v. 
liuinll,  li»li;,  1  S.L.T.  11U.  a  firm,  consisting  of  two  partners 
resident  ami  carrying  on  bu-iness  in  Holland,  was  held  to  be 
an  alien  enemy,  hecau-e  the  partners  were  also  partner-  in 
a  firm  lesident  and  carrying  on  business  in  Germany. 

In  the  ease  of  a  consul,  or  a  person  having  even  higher 
privileges,  residing  in  an  enemy's  ^country,  his  own  national 
( diameter  will  be  preserved  if  he  does  not  embark  in  mercantile 
transactions  in  such  country  (per  Kldon,  L.C.,  in  Albretcht  v. 
Xiissiifin,  lNl-1.  'J  \ '( •<.  \  H.  -V2'}).  By  some  jurists,  e.g.,  A 
(Law  of  Contract,  13th  edition,  p.  129  n.),  it  is  contended 
that  this  also  applies  to  the  case  of  British  subjects  resident 
in  a  ho-tile  State.  Nothing  short  of  residence  therein  for 
trading  purposes,  it  is  said,  will  make  them  alien  enemies. 
But  the  ease  relied  upon,  Roberta  v.  Hardy,  1815,  3  M.  &  S. 
."»•!•'!.  even  as  explained  in  W Hli*<m  v.  Patteson,  1817,  7  Taunt. 
I •!!>.  does  not  go  so  far  as  that.  In  that  case  it  was  not  shown 
that  re-idence  had  been  established;  and  the  decision  is  quite 
eon-i-tent  with  the  theory  that  titJu-r  residence  or  place  of 
business  determines  national  character  in  time  of  war,  even 
in  the  rase  of  British  -ubjects  in  enemy  territory.  (See  the 
definition  of  enemy  in  Article  3  of  the  Trading  with  the  Enemy 
Proclamation,  \«,.  L\  dated  !»th  September,  1914.) 

There  are,  however,  two  important  qualifications  to  the 
rule,  that,  for  all  commercial  purposes,  the  test  of  enemy 
character  i-  the  place  of  residence  or  trading. 

Firstly,  the  rule  has  not  been  applied  fhnjtlicitcr.  as  Coke 
would  have  said,  to  the  case  of  alien  enemies  resident  in  this 
country.  As  previously  stated,  such  alien  enemies  must  have 
the  express  or  implied  licence  of  the  Crown  to  re-ide  here. 

Thus  in  Alcinous  v.  Nit/nn.  IN")  I.  4  E.  &  B.  'JIT.  it  wa- 
held  that  a  person  born  in  Russia,  but  resident  in  England, 
could  not  sue  on  a  contract  of  service  which  he  had  performed 
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before  the  outbreak  of  war  between  Russia  and  this  country, 
on  the  ground  th.it  he  was  an  alien  enemy,  and  that  he  had 
not  obtained  the  necessary  certificate  from  the  Secretary  of 
State  to  reside  in  England. 

Similarly,  in  Mr>,tt»r  v.  Smith,  ISl'J,  :>»  ramp.  244,  when 
this  country  was  at  war  with  Fram •«>.  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange  was  dismissed  on  the  |ile;i 
of  alien  enemy,  although  the  plaintiff,  a  French  lady,  had 
resided  fora  long  time  in  London,  and  had  registered  her  place 
dt  abode  at  a  police  station.  But  her  licence  to  reside  in 
KiiLrland  had  expired. 

These  two  cases  support  the  statement  that  an  alien  enemy 
here,  who  has  not  registered  himself  in  compliance  with  the 
Aliens  Restriction  Act,  l!H  I.  and  Orders  made  thereunder, 
(anno)  maintain  an  action  during  the  present  war. 

Ke^idinjr  and  trading  in  this  country  does  not,  therefore, 
of  itself  dive-t  an  alien  enemy  of  his  enemy  character.  Such 
a  person  must  also  have  the  express  or  implied  licence  of  the 
Crown  to  do  80.  In  7V///rr.v\  nf  '/'/////•//  <ni<l  Tti.ri*  \.  MnfjiH. 

[1915]  1  Ch.  58;  IV/7  \.  (!<»•<  rimr*  <>f  the  Kotunda  Hosj>it<il, 
[1914]  2  I.E.  54:{ ;  and  Schulze,  Gow  $  Co.  v.  Bank  of  Scot- 
land, 1914,  2  S.L.T.  455,  the  enemy  plaint  ill  had  not  merely 
resided  here,  but  had  also  complied  with  the  requirements  as 
to  registration  under  the  Aliens  Restriction  Act,  1914,  and  the 
Aliens  Restriction  Order  made  thereunder.  That  Act  and 
<  »rder,  when  complied  with,  was  held  to  amount  to  a  licence  to 
reside  here  and  to  sue. 

It  has,  however,  been  held  by  Warrington,  J.,  In  re 
Ditc/ti'xx  <>f  Sutherland,  ftechojf,  David  $  Co.  v.  Jiulma  un<l 
Others,  1915,  31  T.L.R.  248,  M4.  that  an  alien  enemy  residing 
and  carrying  on  business  in  allied  or  neutral  territory  may  sue 
during  the  present  war.  The  decision  seems  only  supportable 
on  principle  by  interpreting  Article  -3  of  the- Trading  with  the 
Knemy  Proclamation,  No.  2,  of  9th  September,  1914,  as  im- 
plying a  licence  to  sue  in  favour  of  such  an  alien  enemy. 

The  second  limitation  to  the  principle  of  determining  enemy 
character  by  place  of  residence  or  trade  is  that  a  person  must 
not  be  found  in  hostility  to  his  adopted  country.  He  must 
do  nothing  inconsistent  with  his  local  allegiance,  e.g.,  carry- 
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inur  mi  ;i  contraband   trade  (Kent,  Com.,  I.,  p.  77;  per  Lord 
•  II    in    Tin    -  l-'.m „„//,//,/.••    17!»!»,    1    Ch.Uub.    ^Mi,    where 
lit    wat   rdiixi-d   to  a   neutral   -hip   carrying  on  the  COa 
trade  of  the  enemy  i.       ( »n  (lie  same  principle  an  alien  enemy 
resident   in  this  country.  Imt  acting  as  a  spy  against   it,  would 
In-  deemed  an  enemy  (Hi   all  purposes,  even  although  he  might 
ha\e  complied  with  the  i eijii irements  of  the  Aliens  Restriction 
Act.    1!>1  I.   and  Orders  made  thereunder. 

Although  the  actual  decision  of  the  House  of  I^»rd>  in 
Dniinltr  ('<>>/i  jinny,  Liinitxl  v.  Continental  Tyn  <m<l  Rubier 
CIIHI/XIHI/  ( (rr<af  Jtrit<ii}i),  L'nnitfil,  [!!)!<»]  1  A.C.  -'KIT,  rested  on 
a  point  of  minor  importance,  viz.,  the  lack  of  authority  of  the 
M-.-retary  of  the  respondent  company  to  commence  the  action. 
the  House  of  Lords  took  the  opportunity  of  elucidating  the  law 
upon  the  major  question  of  the  tests  of  the  enemy  character 
«.f  a  corporation.  The  place  or  country  of  registration  or  in- 
corporation of  a  corporation  is  not  the  conclusive  test  of  the 
friendly  or  enemy  character  of  a  corporation.  Regard  must 
l»e  had  to  the  seat  of  the  brain  of  the  corporation,  to  the  source 
of  the  control  over  its  affairs,  and  to  the  allegiance  and 
nationality  of  the  persons  exercising  that  control.  This 
summary  statement  of  the  law  may  be  thus  amplified  :  — 

1.  Enemy  character  attaches  to  a  corporation  which  is  in- 
corporated in  an  enemy  country  (Janson  v.  Driefontein  Con- 
.tuHifiitti/  Mint  .v,   Limited,   [1902]  A.C.,   per  Lord  Davey,   at 
p.  498;  per  Lord  Lindley,  at  p.  505;  Article  3  of  the  Trading 
with  t"he  Enemy  Proclamation,  No.  2,  dated  9th  September, 
I'.U  1  .       A   supplementary  incorporation  in  this  country  will 
not    effect    a    change    in    character    (Orenstein   Sf    Koppel   v. 
fci/i//it/nn  /'/in.i/1/Kifi  ('<n/ij»itii/,  [1915-]  S.C.  55;  see  also  21 
(Jnl.l  Mininti  Cnin/^ni/  v.   llo,,,1c,  [1901]  2  K.]J.  849). 

2.  A  corporation,  wherever  incorporated,  carrying  on  busi- 
in   an  enemy  country,   is  to   be  regarded   as   an   enemy 

Coin  jmnt/ .    Lhnilnl    \.    Cnnt'nn  iitnl    '/'///''     ""</    I\nhl>tr 
((in-ill   /iritnin),   Limitrtl,   [1910]  2  A.C.,   per  Lord 
Parker,  at  p.  346). 

A  corporation  may  have  a  commercial  domicile  in  the 
country  where  it  carries  on  business,  and  thus  acquire  an  enemy 
character  by  continuing  to  conduct  such  business  therein  after 
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the  outbreak  of  war  between  that  country  and  Great  Britain 
(Nigel  Gold  Mining  Company  v.  Hoade,  [1901]  2  K.B.  Sl'.»: 
Lord  Lindley's  judgment  in  Janson  v.  Dr'n  fontein  Consolidated 

Min<:i,  Limited,  [1902]  A.C.  ")()">:  Netherlands  Xouth  Afrinin 
Kail  way  Com imn if  v.  /•'/*///•/•,  [1901]  18  T.L.R.  110;  see  a  No 
De  Beers  Consolidated  Minrs,  Limited  v.  llotre,  [190(>]  A.C. 
455,  where  it  was  held  that  a  foreign  corporation  could 
"reside"  in  this  country  within  the  meaning  of  ilir  Income 
Tax  Act,  185-'5;  and  see  further  Lord  Atkinson's  judgment  in 
Daimler  Com /mill/.  Limited  \.  Continental  Ti/re  mid  l\id,l<i 

Co,,,,>a,ni  (Grrat  Britain),  Limited,  [!»!(>]  2  A.C.,  at  p.  319). 

For  the  purposes  of  the  Trading  with  the  Enemy  Proclama- 
tions, the  expression  "  enemy  "  includes  any  incorporated  com- 
pany or  body  of  persons  (wherever  incorporated)  carrying  on' 
business  in  an  enemy  country  or  in  any  territory  for  the  time 
being  in  hostile  occupation  (Trading  with  the  Knemy  Proclama- 
tion of  14th  September,  1915). 

The  mere  fact,  however,  that  an  English  company  \\ith 
English  shareholders  and  an  KnglUh  directorate,  had  at  the 
outbreak  of  this  war  a  rubber  e-tate  in  a  German  colony,  as  to 
which  property  there  was  no  evidence  of  what  had  happened 
to  it  since  the  outbreak  of  such  w;ir,  was  held  by  the  Court  of 
Appeal  not  to  constitute  it  an  enemy  company  so  as  to  dis- 
entitle it  from  proving  in  a  bankruptcy  (In  re  Hilckex,  [1917] 
1  KB.  48). 

3.  A  company  incorporated  in  British  territory  and  carry- 
ing on  business  therein,  or  in  a  friendly  country,  by  properly 
authorised  agents  resident  therein  or  in  the  friendly  country, 
is  prima  facie  a  British  company.  But  it  will  be  deemed  an 
enemy  if  its  agents  or  the  persons  de  facto  in  control  of  its 
affairs  reside  in  an  enemy  country,  or,  wherever  they  may 
reside,  adhere  to  the  enemy  or  take  instructions  from  or  act 
under  the  control  of  enemies.  The  character  of  individual 
shareholders  cannot  of  itself  affect  the  character  of  the  com- 
pany. But  the  enemy  character  of  individual  shareholder! 
may  be  material  on  the  question  whether  the  company's  agents, 
or  the  persons  in  de  facto  control  of  its  affairs,  are  in  fact  ad- 
hering to,  taking  instructions  from,  or  acting  under  the  control 
of  enemies.  (See  the  judgment  of  Lord  Parker  in  Daimler 
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/./iii/f«/  V.  Contintiitul  TIII;  ami  ItnMni  Coin  /mi,  // 
//  ltril,,i,,\.  Limit,  I,  [1!»1<;|  'J  A.C.,  at  pp.  :;i:,-li.) 

I.  Tli"  l\\n  preceding  rules  would  prohahly  apply  to  com- 
panies incorporated  in  friendly  Iri-riimy. 

i;>  -idem  -c  and  commercial  domicile  have  thus  been  adopted 
a^  the  tests  of  the  enemy  character  of  corporations,  so  far  as 
tln-v  can  lie  made  applicable  to  such  an  artificial  entity. 

liV-idence  or  commercial  domicile  in  a  territory  in  the  mili- 
tary occupation  of  the  enemy,  especially  if  such  occupation  be 
temporary,  does  n<;t.  at  common  law,  impress  a  per>on  with 
enemy  character  (  1  1  <n/((Joni  v.  It,  II,  ISl-'i,  1  M.  &  S.  400;  see 
also  l><  ./,/,/,/•  v.  Att.  ,,•„<!/-(;,»,  ml  of  XufnL  [1907]  A.C.  -\^\\. 
The  territory  must  be  under  the  full  sovereignty  of  the  enemy. 
Hut  by  the  Trading  with  the-  Enemy  (Occupied  Territory)  Pro- 
clamation of  ic.th  February,  1915,  territory  in  the  effective 
military  occupation  of  the  enemy  is,  during  the  present  war, 
enemy  territory,  and  territory  in  the  effective  military  occupa- 
tion of  Great  Britain  or  her  allies  is  friendly  territory.  Only 
persons  or  corporations,  however,  residing  or  trading  in  the  part 
of  the  territory  actually  occupied  by  the  enemy,  are  enemies  for 
the  purposes  of  the  Proclamation  (Soc/t'fi'  AIIH/II///I,  Helge  dex 
M  iiir*  ,1'  Al  jnstrel  (Portncjdl)  v.  Anglo-Belgian  Agency,  Limit,,)  ', 
[  1  !»!.->]  2  Ch.  409;  Trading  with  the  Enemy  Proclamation  of 
llth  September,  1915). 

7.  THE   HAGUE    CONVENTION   ON    THE    LEGAL    RIGHTS   OF 

Hi  1.1  K.  r.  it  I.MS.  Article  2-J  (h)  of  The  Hague  Convention  of 
1907,  concerning  the  Laws  and  Customs  of  War  on  Land, 
declares  that  it  is  especially  forbidden  "to  declare  extin- 
guished, suspended,  or  unenforceable  in  a  Court  of  law  the 
"  rights  and  rights  of  action  of  the  nationals  of  the  adverse 
"  party."  According  to  the  view  taken  by  the  German 
Weixsluch,  which  appears  to  have  been  the  only  view  expressed 
•  luring  the  discussions  at  The  Hague,  this  provision  would 
admit  an  alien  enemy  to  the  position  of  a  persona  ttitndi  in 
jin/icin.  and  would  thus  reverse  the  rule  of  the  English  and 
American  common  law  that  contracts  entered  into  by  British 
or  American  subjects  with  subjects  of  a  hostile  State  are 
suspended  or  extinguished  according  to  their  nature.  But 
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the  English  and  American  interpretation  of  the  Article  is  that 
it  only  applies  to  commanding  generals  and  their  authorities 
in  the  theatre  of  belligerent  activity  (The  Hague  Peace 
Conferences,  by  A.  Pearce  Higgins,  pp.  203-265),  the  context 
referring  solely  to  this.  The  British  view  was  publicly  stated 
by  the  Foreign  Office  as  long  ago  as  'JTth  .March,  1911,  in  a 
letter  addressed  to  Professor  Oppenheim  of  Cambridge  in  answer 
to  an  inquiry  made  by  him  on  the  preceding  2Sth  February, 
in  reference  to  opinions  expressed  by  certain  foreign  jurists. 
Germany  must  have  known  the  British  view.  On  the  eve  of 
the  outbreak  of  the  present  war  Germany  sought  to  make  an 
arrangement  with  (treat  Britain  a<  to  the  continued  entorce- 
ability  of  German  claims  in  British  Courts.  But  no  such 
agreement  was  effected.  The  provision  of  The  Hague 
Convention  does  not  then-fore  atfect  the  ancient  rule  of  the 
English  common  law  that  an  alien  enemy,  unles>  with  special 
licence  or  authorisation  of  the  Crown,  has  no  \-\<r\\\  to  sue  in 
the  King's  Courts  during  war.  (See  the  judgment  of  Lord 
Heading.  C.-l.,  ill  J'orfi  r  v.  /•'/•/  nt/nifn  nj,  Kn  ijl iiii/<  r  v.  ,S'. 

,s',//////,/  cv  AW,//,/,/,  ///  n   Merte*'*  I'.ihnt.  \>n'>.  :\l  T.L.R., 

at  p.  IDS.) 

S.     CONTHACTS      M  ADI.      WITH      Al.ll  A      E.NKMIKS      I)l   RING      TIM 

K\IS-II  \cr,  OF  WAH.  The  general  rule  is  that  contracts  made 
with  alien  enemies  during  the  existence  of  war,  and  particu- 
larly transactions  which  amount  to  trading  with  the  enemy, 
are  illegal  and  void. 

"  The  law  is  clear  that  one  of  the  immediate  consequences 
"of  the  commencement  of  hostilities  is  the  interdiction  of  all 
"  commercial  intercourse  between  the  subjects  of  the  States  at 
"  war  without  the  licence  of  their  respective  Governments. 
"  .  .  .  The  prohibition  applies  to  all  persons  domiciled 
"within  the  hostile  State.  If  a  war  breaks  out,  a  foreign 
"  merchant  carrying  on  trade  in  a  belligerent  country  has  a 
"reasonable  time  allowed  him  for  transferring  himself  and 
"  property  to  another  country.  If  he  does  not  avail  himself 
"  of  the  opportunity,  he  is  treated,  for  the  purposes  of  the 
"  trade,  as  a  subject  of  the  Power  under  whose  dominion  he 
"  carries  it  on,  and  as  an  enemy  of  those  with  whom  that 
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•'  I'o\\er  is  ;il  war"  (pci  l)r  Yilliers,  ('.-!.,  in  'l'l»  "  M,i*lnni,i  ." 
IIIIHI,  17  Muchaiian.  1  :  'I'lu-  Trading  with  the  Knemy 

Proclamation.  No  'J.  iLitcd  !»th  September,  1!U  I,  applies  nidi 
prohibition  during  llie  present  \\;ir  t<>  any  one  who  is  for  the 
time  heing  in  British  territory  (Article  5). 

The  authoiitics  an-  numerous,  but  the  following  may  serve 
M  examples  : 

In  r»ns  v.  //,//,  1SOI).  s  T.K'.  :>is.  ii   ITU  exprewly  laid 

down  that  trading  with  an  enemy,  without  the  King's  licence, 
is  illegal.  In  that  case  it  was  hold  to  bo  illegal  for  a  subject 
in  time  of  war,  without  the  King's  licence,  to  bring,  even  in 
a  neutral  ship,  goods  from  an  enemy's  port  which  were 
purchased  by  his  agent,  resident  in  the  enemy's  country, 
alter  the  commencement  of  hostilities,  although  it  did  not 
appear  that  they  were  purchased  from  an  enemy. 

In  Willisoii  v.  /'affirm,  1S17,  7  Taunt.  I-'!!),  it  was  declared 
that  no  contract  made  with  an  alien  enemy  in  time  of  war  can 
be  enforced  in  a  Court  of  British  judicature,  although  the 
plaintiff  do  not  sue  until  the  return  of  peace,  and  although 
such  plaintiff  be  an  English-born  subject,  resident  in  the 
hostile  country.  In  this  case  the  defendant,  a  British  subject 
residing  in  England,  having  in  his  hands  the  proceeds  of  A, 
an  alien  enemy,  A  drew  a  bill  on  the  defendant,  payable  to 
his  own  order,  and  indorsed  it  to  the  plaintiff,  an  English-born 
subject  resident  in  the  hostile  territory,  who  sued  on  the  bill 
after  peace  was  restored.  It  was  held  that  he  could  not 
recover. 

In  The  "  Panaridioi,"  1!»1"',  84  L.J.  (P.)  140,  affirmed 
Sol  L.J.  (P.)  112,  it  was  held  to  be  trading  with  the  enemy 
where,  before  the  outbreak  of  this  war,  an  ally  had  sold  goods 
to  the  enemy  f.o.b.  at  a  neutral  port  and  at  the  request  of  the 
purchasers  had  chartered  a  neutral  ship  for  conveyance  of  the 
•roods  to  Newcastle,  and,  war  breaking  out  before  the  vessel 
was  fully  loaded,  the  ship  had  sailed  and  the  goods  been  sei/ed 
as  pri/e. 

For  other  English  authorities,  reference  may  be  made  to 
IlrHinlnn  v.  Ne&tt,  17!M.  (i  T.ll.  £1  :  to  the  note  at  the  end  of 
Cli  int  nts(m  v.  lili-xsiy,  1855,  11  Exch.  1-'J5;  to  the  judgments 

in  ./tin.  ton  v.  Driefontein  Consolidated  .!/////.>-,  Limited,  [1902] 
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A.C.  484,  and  in  Tingley  v.  Mailer,  [1917]  1  Ch.  144.  The 
following  is  a  Scottish  case:  — 

In  Johnston  $  Wriyht  \.  (Inltlsmitl.  15th  February,  1809, 
F.C.,  a  set  of  bills  was  drawn  by  a  foreigner  on  a  Leith  linn 
before  a  declaration  of  war.  They  were  accepted  after  the 
declaration,  but  before  it  was  known  to  the  drawee.  They 
were  subsequently  indorsed  to  indorsees,  who  took  them  in  the 
knowledge  of  the  declaration  of  war.  A  second  set  of  bills 
drawn  on  the  Leith  firm  was  indorsed,  unaccepted,  to  the  same 
indorsee  by  an  alien  enemy,  and  was  taken  by  the  indorsees 
in  the  knowledge  that  war  had  been  declared.  It  was  held 
that  the  indorsees,  having  received  the  bills  in  the  knowledge 
that  they  were  enemy  properly,  were  not  entitled  to  demand 
payment  from  the  Leith  firm. 

There  are  certain  exceptions  to  this  general  rule  of  law. 

(1)  Contracts  entered  into  with  alien  enemies  in  time  of 

war  are  valid  in  favour  of  and  enforceable  by  a 
person  who  has  an  express  or  implied  licence  from 
(he  Crown  to  make  them  (The  "  II <,<>},,"  17!)!),  1 
(Ml. Rob.  1%:  Vnmlyrk  v.  \Vhitmnre,  1801,  1  East, 
475;  see  also  section  10,  infra).  But  if  the  other 
party  to  the  contract  has  not  such  a  licence,  the 
contract  may,  under  certain  circumstances,  be 
impeachable  quoad  him  on  the  ground  of  his  being 
an  alien  enemy. 

(2)  Ransom  contracts  wen-  formerly  held  valid.       Thus, 

in  I'iionl  v.  /it(f<i>/nnn,  1705,  ;1  Hurr.  1734,  an 
action  upon  a  ransom  bill  given  in  time  of  war  was 
sustained  in  time  of  peace.  But  no  such  action 
was  maintainable  in  time  of  war  (Anthon  v.  Fisher, 
Dougl.  (it!)  //.).  In  Furtado  v.  Rogers,  1802,  3 
Bos.  &  P.  191,  it  was  observed  by  Lord  Alvanley 
that  "no  action  was  ever  maintainable  upon  a 
"  ransom  bill  in  a  Court  of  common  law  until  the 
"  case  of  Ricord  v.  Bcttenham,  3  Burr.  1734;  1  Bl. 
"5G3";  and  that  he  had  "the  authority  of  Sir 
"  William  Scott  for  saying  that  in  the  Admiralty 
"  Court  the  suit  was  always  instituted  by  the 
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"hostage.        The  Case  ol  ;  v.   /i< /ttii/t<iin,   how- 

"evci,  tended  to  show  that  such  an  action  might 
"lu-  maintained  in  tin'  Courts  of  common  law  at 
"the  suit  of  an  alien  enemy.  In  consequence  of 
"  this  a  similar  action  was  brought  in  Cornn  v. 
"  lilurL-Liirn.  Pougl.  (ill.  and  after  argument  the 
"Court  of  King's  Bench  held  that  it  might  be 
"-ustained.  But  in  Ant/ton  v.  /-Vv//,/,  Dougl.  G49, 
///  notis,  the  contrary  was  expressly  deter- 
"  mined  uj)on  a  writ  of  error  in  the  Exchequer 
"Chamber." 

By  a  statute  in  1782,  22  Geo.  III.  c.  25,  ransom  contra,  i^ 
mado  illegal  and  void.  Cnder  section  45  of  the  Naval 
I'ri/.e  Act.  iSlil  (27  &  2S  \'id.  c.  25),  however,  the  Crown  may, 
I iy  Order  in  Council,  still  allow  British  subjects  to  ransom 
their  property.  A  contract  of  ransom  in  violation  of  the 
regulations  of  such  Order  renders  the  contractor  liable  to  a 
penalty  not  exceeding  £500. 

Contracts  of  necessity  entered  into  during  hostilities 
by  prisoners  of  war  are  valid,  and  may  be  sued  upon 
after  peace  has  been  declared. 

Thus  bills  of  exchange  drawn  by  a  prisoner  of  war  for  his 
own  >iib-istrnce  constitute  an  exception  to  the  general  rule  by 
which  all  contracts  made  between  citizens  of  belligerent  States 
during  the  existence  of  war  are  void  (Nelson  v.  Triyy,  >\  Tenn. 
Gas.  733  an  American  decision). 

In  Antitim  v.  M<n-sln;t<l,  1815,  G  Taunt.  2-57,  a  bill  of 
exchange  was  drawn  on  the  defendant  in  England  by  his 
father,  a  British  subject  detained  prisoner  in  France  during 
war.  It  was  payable  to  other  British  subjects  also  detained 
there.  It  was  afterwards  indorsed  to  the  plaintiff,  a  French 
subject,  who  was  a  banker  at  Verdun,  and  accepted  by  the 
.let.  n.lant.  The  plaintiff  was  held  entitled  to  recover  on  the 
bill  after  the  declaration  of  peace.  Gibbs,  C.J.,  observed— 
"  Thi>  is  no  bill  of  exchange  drawn  in  favour  of  an  alien 
"  enemy,  but  by  one  subject  in  favour  of  another  subject, 
"  upon  a  subject  resident  here,  the  two  first  being  both  detained 
"pruonen  in  France:  the  drawer  might  legally  draw  such  a 
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"  bill  for  his  subsistence.  After  the  bill  is  so  drawn,  the  payee 
"  indorses  it  to  the  plaintiff,  then  an  alien  enemy.  How  \v;is 
"he  to  avail  himself  of  the  bill,  except  by  negotiating  it,  and 
"to  whom  could  he  negotiate  it,  except  to  the  inhabitants  of 
"  that  country  in  which  he  resided  ?  " 

In  Willis&n  v.  /',,tf,:<mi,  1817,  7  Taunt.  439,  Gibbs,  C.J., 
again  referred  to  the  above  ca>c  a-  an  except  ion  to  the  general 
rule  Invalidating  contracts  made  during  war  with  alien 
enemies,  because  founded  on  neees<ity.  This  is  also  the  only 
possible  way  of  reconciling  the  ca>c  of  /hiulni.:  v.  M <>rxli«nl . 
1815,  0  Taunt.  -\'-\^,  with  the  general  principle  that  a  party 
cannot  sue  in  tru>t  tor  an  alien  enemy  ( lintn<l<n\  v.  Xisliitt, 
17IM,  li  T.K.  L'-'J).  There  a  bill  of  exchange  had  been  drawn 
by  a  prisoner  of  war  in  France,  and  accepted  1»\  his  son  in 
England,  the  defendant,  and  indorsed  to  the  plaintiff,  who, 
though  only  a  tru>tee  for  an  alien  enemy,  was  held  entitled  to 
recover  on  the  bill. 

The  decision  in  Sparenburgli  v.  Bannatyne,  1797,  1  Bos.  & 
1*.  Hi.".,  might  be  explained  in  the  same  way,  although  it  was 
put  by  the  judges  on  a  different  ground.  In  this  case  a  native 
of  a  neutral  State  wa»  taken  in  an  act  of  hostility  on  board  an 
eiiemyV  ship,  and  brought  to  England  as  a  prisoner  of  war.  It 
was  held  that  he  was  not  disabled  from  suing,  while  in 
confinement,  for  wages  for  working  a  ship  home,  a  service 
which  he  had  rendered  at  the  request  of  an  officer  of  the  Crown. 
The  judges  did  not  regard  him  as  an  alien  enemy,  a  view 
which,  in  all  probability,  would  not  now  be  adopted.  But  the 
peculiar  circumstances  of  the  case  explain  not  only  why  the 
contract  was  held  valid,  but  also  why  it  was  held  enforceable 
during  hostilities.  The  plaintiff  had  in  fact  what  could  be 
considered  to  amount  to  a  licence  from  the  Crown  to  make  the 
contract.  (See  also  Maria  v.  Hall,  2  Bos.  &  P.  236;  Rex  v. 
l>,  l>,,r,J»,  1  Taunt.  26;  Bazett  v.  Meyer,  4  Taunt.  324,  834.) 

(4)  The  principle  that  enemy  character  is  determined  by 
place  of  residence  or  business — a  doctrine  applied 
as  was  pointed  out  in  section  6,  supra,  to  the  case  of 
British  subjects  who  reside  or  trade  in  a  neutral 
country,  and  also  to  the  case  of  British  subjects  or 
neutrals  residing  or  trading  in  enemy  territory — 
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leads  logically  to  the  conclusion  that  alien  enemies 
residing  ami  trailing  in  a  neutral  State  or  in  tin- 
country,  .should  not  IK-  deemed  to  be  such.  Hut. 
as  pointed  out  in  that  section,  the  doctrine  lia-  to 
he  applied  with  certain  limitations.  These  limita- 
tions are  turtlier  complicated  hy  the  provisions  of 
the  Trading  with  the  Kneiny  Proclamations. 

No  Knn-lish  case  -ccm>  to  have  arisen  as  regards  a  contract 
made  in  time  of  war  \\ith  an  alien  enemy  residing  and  trading 
in  a  neu  Ira  I  lonntry.  Hut  ///  n  I  hnlti::s  <>f  Sutln  rluml , 
/{,,/,,,/f.  l>,n-nl  ty  ('„.  v.  lining  ,,n,l  (H/,,r.«,  1915,  31  T.L.U. 
'JIS.  :i!»l,  de.ide-  that  the  suhject  ot  an  enemy  State  residing 
and  carrying  on  l)iisines>  in  allied  or  neutral  territory  is  not 
an  alien  enemy;  and  contracts  with  such  a  person  are  not 
wholly  Forbidden  by  the  Trading  with  the  Enemy  Proclama- 
tion, No.  2,  of  9th  September.  li)14.  AVhere  the  partner-  ot 
a  neutral  firm  ie>ide  and  trade  in  neutral  territory,  but  are 
also  partners  in  an  enemy  firm  in  enemy  country,  that  neutral 
firm  is  an  enemy  ((rd/nn/ir  run  U den  v.  Burrell,  19Ki,  1 

8.L.T.  117). 

Article  <i  ot  the  last-mentioned  Proclamation  provides  that 
where  an  enemy  has  a  branch  locally  situated  in  British,  allied,  or 
neutral  territory,  not  lnin<i  iniih-n!  ttrritory  in  Europe,  trans- 
actions by  and  with  such  branch  shall  not  be  treated  as 
transactions  by  or  with  an  enemy.  Hut  where  such  branch 
carries  on  the  business  of  insurance  or  re-insurance,  of  whatever 
nature,  transactions  by  or  with  such  branch  are  deemed 
transactions  by  or  with  an  enemy  (Article  5  of  the  Proclamation 
relating  to  Trading  with  the  Kneiny,  dated  Sth  October,  1914). 
A  mere  agency  is  not  a  branch  (Or<  //>/<  ///  iv  Koj>j>cl  v.  Egyptian 
/'/lox/i/tttfr  Cum/HiHi/,  [1915]  S.C.  55,  and  Article  (J  does  not 
enable  alien  enemies,  resident  in  enemy  territory,  to  sue  in 
respect  of  obligations  incurred  to  their  branches  in  England 
before  the  outbreak  of  war  (Wolf  $  Sons  v.  Carr,  Parker  $ 
1  !»1.'..  -".I  T.L.It.  407).  Contracts  made  during  the 
present  war  with  an  enemy's  branch  business  establishment 
in  neutral  territory  in  Murope  are  therefore  illegal  and  void. 
Further,  the  Trading  with  the  Enemy  Proclamation  of  7th 
January,  1915,  provides  that  transactions  thereafter  entered 
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into  by  persons,  firms,  or  companies  resident,  carrying 
on  business,  or  being  in  the  United  Kingdom,  in  respect  of 
(ti)  banking  business  with  a  branch  situated  outside  the  United 
Kingdom  of  an  enemy  person,  firm,  or  company,  or  (b)  any 
description  of  business  with  a  branch  situated  outside  the 
I'nited  Kingdom  of  an  enemy  bank,  are  to  be  deemed  trans- 
ad  ions  with  an  enemy.  Finally,  under  the  Trading  with 
the  Enemy  (Extension  of  Powers)  Act,  1915,  the  Crown  may. 
by  Prorlamat  ion,  prohibit  trading  with  persons  with  whom, 
though  not  resident  <»r  carrying  on  business  in  enemy  territory, 
it  is  by  reason  of  thoir  enemy  nationality  or  enemy  associa- 
tions expedient  to  do  SO.  The  "  black  list  "  contained  in  such 
Proclamation  may  be  varied  or  added  to  by  the  Council  on  the 
recommendation  of  the  st •. -rctary  ot  State  (see  section  1  (1)  (2)). 
Several  such  Proclamations  have  been  issued. 

Article  G  of  the  Trading  with  the  Enemy  Proclamation.  No. 
2,  of  9th  September,  1914,  as  thus  amended,  only  permits  trans- 
actions with  an  enemy  branch  locally  situated  in  British,  allied, 
or  neutral  territory  ontsidi-  <>f  fcunijir,  provided  («)  such  enemy 
branch  is  not  on  the  "  black  list,"  and  (b)  the  transaction  is  not 
prohibited  by  the  Trading  with  the  Enemy  Proclamations  of 
Sth  October,  1914,  and  of  7th  January,  1915.  But  two  ques- 
tions arise  here.  What  is  a  branchy  What  is  the  kind  of 
transaction  that  is  permitted? 

No  judicial  definition  of  a  branch  has  so  far  been  given. 
But  from  the  observations  of  the  Lord  President  of  the  Court  of 
Session  in  Scotland  (Lord  Strathclyde)  in  Orenstein  $•  Koppel 
\.  /:'i/i/j>finn  Pkotpkote  Coin  jinny,  [1915]  S.C.  55,  it  would 
appear  that  a  branch  must  be  a  branch  within  the  ordinary 
meaning  of  commercial  language.  If  manufacturers  of  goods 
in  an  enemy  country  engage  a  servant  to  sell  these  goods  in 
the  United  Kingdom,  they  cannot  be  said  to  have  established 
a  branch  therein;  and  it  is  immaterial  whether  such  servant 
is  paid  by  salary  or  commission,  and  equally  immaterial 
whether  his  masters  hire  premises  for  him  or  pay  his  hotel 
bills.  The  fact  that  such  enemy  manufacturers  may  have 
registered  their  business  as  a  company  here  under  section  274 
of  the  Companies  (Consolidation)  Act,  1908,  is  also  nothing 
to  the  purpose.  All  this  constitutes  a  mere  agency. 
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A-  regard-  tin-  >eeond  (jucstjon.  tin-  ca>e  l.i-f  cited  decides 
licit  ;i  payment  anting  out  of  ;i  Iran-action  is  not  a  transaction 
in  tlio  sense  of  Article  (i  of  the  Trading  \vi<li  the  Knemy  Pro- 
clamation, No.  2,  of  9th  September,  H'l-t.  Article  7  draws 
a  dear  and  marked  distinction  between  payments  arising  out 
ot  a  transaction  on  tli  .....  ic  hand,  and  transactions  on  the  other 
hand.  It  gives  express  permission  to  persons  resident  or 
carry  ing  on  business  or  boing  in  British  territory  to  receive 
payment  from  an  enemy  in  the  sense  of  the  Proclamation  in 
t\vo  caaefl  "  in  the  case  of  past  transactions,  and  (b)  in  the 
•  f  transactions  otherwise  permitted,  and  including  a  trans- 
action properly  falling  within  Article  6. 

In  The  "Achilles,"  [1917]  P.  218,  it  was  held  that  the 
above  Article  (i  had  no  application  to  the  case  of  the  transfer 
of  enemy  goods  from  an  enemy  branch  in  Eastern  neutral 
territory  to  an  enemy  branch  in  England  so  as  to  affect  the 
property  in  the  goods.  Hence  such  goods  remain  liable  to 
sei/ure  as  prize  on  a  British  ship  or  in  a  British  port. 

Robson  v.  Premier  Line  and  Oil  Company,  Limited,  [1915] 
2  Ch.  124,  is  another  case  which  illustrates  what  is  not  a 
transaction  which  is  contemplated  in  Article  6  of  the  Trading 
with  the  Enemy  Proclamation,  No.  2,  of  9th  September,  1914. 
In  that  case  a  German  bank,  which  was  incorporated  in  the 
German  Empire,  and  had  its  head  office  at  Berlin,  had  a  London 
branch.  After  war  broke  out,  the  London  branch  received  a 
restricted  licence  to  carry  on  business  here.  An  Austrian 
company  in  Vienna  and  a  German  firm  in  Berlin  had.  before 
the  outbreak  of  war,  mortgaged  their  shares  in  an  English 
company  to  the  German  bank,  and  these  shares  were  registered 
in  the  name  of  the  German  bank.  It  was  held  by  the  Court 
of  Appeal  that  neither  the  German  bank  nor  its  London  branch 
could  exercise  the  light  of  voting  in  respect  of  these  shares 
during  the  war.  Sarjant,  J.,  whose  judgment  was  affirmed, 
said  that  the  transaction  disclosed  was  a  mortgage  of  shares 
before  the  war  by  two  alien  enemy  companies,  who  apparently 
had  no  business  here,  to  the  German  bank,  in  consideration  of 
the  advance  of  moneys  which  were  said  to  bo  the  moneys  of 
the  branch  here  though,  of  course,  it  was  not  suggested  that 
the  moneys  of  the  branch  here  were  not  the  moneys  of  the 
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German  bank ;  nor  did  it  appear  that  the  shares  were  trans- 
ferred to  or  registered  in  the  name  of  any  one  but  the  German 
bank  itself.  He  could  not  understand  how  such  a  transaction, 
or  anything  done  in  pursuance  of  it,  could  be  a  transaction 
within  Article  6  of  the  Proclamation  in  question;  nor  how 
the  case  of  the  German  bank  was  improved  by  the  disclosure 
that  they  were  mortgagees  only,  and  that  the  mortgagors  were 
two  alien  enemies  not  carrying  on  business  here.  The  cast1 
was  not  in  any  way  similar  to  cases  which  might  he  held  to 
fall  within  Art icle  0  of  the  Proclamation,  namely,  cases  where 
the  branch  here  of  the  (ionium  hank  might,  if  not  otherwise 
forbidden,  lend  money  here  to  an  Knglish  subject  holding 
shares  in  an  English  company,  got  registered  as  owners  of  those 
shares,  and  then  claim  to  vote  to  protect  their  security. 

The  Court  of  Appeal  in  the  above  case  decided  that  1  In- 
Trading  with  the  Knemy  Ad.  1!H  I.  and  the  Trading  with  the 
Enemy ,  Proclamation ,  No.  'J,  of  !Mh  September,  1!)M,  are  not 

exhaustive  in  tin-  SCUM-  that  anything  not  expressly  prohibited 
must  be  regarded  as  permitted.  Inquiry  must  still  be  made 
whether  acts  not  therein  mentioned  are  prohibited  by  Un- 
common law  or  by  statute.  In  this  connection  sovoral  old 
English  cases  fall  to  be  considered. 

In  U*inirich,i  v.  NoMr.  1S1.~>.  l:;  K;I>),  :\W,  a  native 
Spaniard,  resident  here  in  time  of  war  between  this  country 
and  Spain,  was  held  entitled  to  sue  upon  a  policy  of  insurance 
of  goods  shipped  by  him  in  a  neutral  vessel  to  certain  ports  in 
Spain.  But  he  had  been  licensed  in  general  terms  by  the 
Crown  to  carry  on  this  trade. 

In  Alcinous  v.  Nigreu,  1854,  4  E.  &  B.  217,  the  contract 
had  not  only  been  concluded  with,  but  also  performed  by,  an 
alien  enemy  resident  here  before  the  outbreak  of  hostilities. 
Yet  it  was  held  to  be  unenforceable  by  him  during  the  existence 
of  the  war,  because  there  was  no  evidence  that  he  was  residing 
in  England  with  the  Crown's  permission. 

In  Alciator  v.  Smith,  1812,  .'1  Camp.  244,  the  plaintiff,  an 
alien  enemy,  had  been  long  resident  in  this  country,  had 
obtained  a  licence  under  an  Act  which  had  expired,  and  had 
registered  her  abode  at  a  police  office  in  conformity  with 
another  statute.  Yet  she  was  held  not  entitled  to  sue,  even 
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although    she    |i;i«l   obtained    a    new    licence    alter    her    caUSC    was 

;it  iarae, 

From  these  cases  it  would  appear  that  at  common  law  if  a 

contra. -i  U  made  in  lime  of  war  with  an  alien  enemy  residing 
or  trading  in  this  country.  >uch  contract,  however  otherwise 
valid  it  may  be,  cannot  be  enforced  by  a  suit  at  the  instance  of 
the  alien  mcmy  during  hostilities  unless  he  has  the  express 
or  implied  licence  of  the  Crown  to  reside  or  trade  here.  It 
may  at  once  be  said  here — what  is  more  fully  stated  in  section 
nfra  that  the  Alien-;  Restriction  Act,  l!)ll.  and  Order- 
in  Council  issued  thereunder,  have  born  held  to  amount  to  an 
implied  licence  to  this  effect  if  their  requirements  are  complied 
with;  ami  that  the  internment  of  a  registered  alien  enemy, 
resident  here,  does  not  operate  as  a  revocation  of  such  licence. 
(See  section  11,  infra.) 

The  case  of  l>,  M ',////  v.  //,-,////„•,  1850,  11  Exch.  178,  where 
the  Kngli>li  wife  of  an  alien  enemy  who  lived  here  separately 
from  her  husband,  was  barred  from  suing  on  a  breach  of 
contract  of  sale  of  a  school,  need  no  longer  present  difficulties. 
The  >tatus  of  a  married  woman  has  changed  since  then;  and 
the  wife  of  an  alien  enemy,  if  she  is  resident  in  this  country 
and  has  complied  with  the  present  requirements  as  to  registra- 
tion, can  contract  and  sue  during  this  war  (Princess  Thnrn  muf 
T,i.ri*  v.  Mnffitt,  [1915]  1  Oh.  58).  But  the  wife  of  an  alien 
enemy,  even  although  she  is  resident  in  this  country,  may  be 
unable  to  sue  upon  her  contracts  if  she  has  not  complied  with 
such  requirements.  The  English  wife  of  an  unregistered  alien 
enemy  here  is  probably  in  the  same  position. 

Contracts  falling  within  this  fourth  exceptional  class,  are. 
at  common  law,  enforceable  against  alien  enemies  (Rolinxon  iy 
Cn.  v.  Continental  Inxurunri  ('nin^uiii/  of  Mannluim,  [1915] 
1  K.B.  155;  I'tirfi  i-  v.  l-'n  u,l,  nl. i  /•//.  Kn  ([linger  V.  S.  Samml 
$  A1,,.* ///,/,/.  ///  n  M.rtm'x  1', it, nt,  [1915]  1  K.B.  857). 
The  Supreme  Court  of  the  United  States,  in  the  ease  of 
M,  \',iy/i  v.  I'tiif,;!  Mntr*.  11  Wall.  lj-"i!l.  "  after  citing  A  ll.retcht 
"  v.  Sussinnn.  '2  Ves.  &  U.  -".'Jl,  Bacon's  Abridgment  and  Story's 
"Equity  PI.,  section  •">•'!,  for  authority,  says,  'Whatever  may 
"'be  the  extent  of  the  disability  of  an  alien  enemy  to  sue  in 
"  '  the  Courts  of  the  hostile  country,  it  is  clear  that  he  is  liable 
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"  '  to  be  sued  '  "  (J.  B.  Scott's  Cases  on  International  Law,  p. 
545,  note).  In  DOI-H-I/  v.  A'//A ,  18G9,  96  American  Decisions, 
617,  it  was  also  declared  that  an  alien  enemy  may  be  sued  ;it 
law  though  he  may  not  sue,  as  neither  reason  nor  policy  forl>ids 
judicial  proceedings  against  an  alien  enemy  in  favour  of  a 
friendly  citizen.  It  is  also  possible  that  contracts  made  with 
alien  enemies,  resident  and  trading  in  tin's  country  but  unregis- 
tered, are  enforceable  by  them  during  the  continuance  of  this 
war  by  such  modes  of  self-redress  as  lien  or  retention  ami 
appropriation  of  payments. 

The  Trading  with  the  Enemy  (Amendment  Art,  1916,  5  &  6 
Geo.  V.  C.  105,  provide-  that  where  it  appear-  to  the  Hoard  of 
Trade  that  a  contract  entered  into  before  or  during  tin's  war  with 
an  enemy  or  enemy  subject  or  with  a  person,  firm,  or  company 
in  respect  of  whose  businr--  ;in  order  -hall  have  heen  made  under 
section  1  of  the  Act,  is  injurious  to  the  public  interest,  tin- 
Board  of  Trade  may  by  order  cancel  or  determine  such  contract 
either  nncondit ionally  or  upon  such  conditions  as  the  Hoard  may 
think  fit,  and  thereupon  such  contract  shall  be  deemed  to  be 
cancelled  or  determined  accordingly  (section  2). 

9.  THE  DOCTRINE  OF  NoN-IxTF.it cor HSK.  The  doctrine  of 
non-intercourse  between  the  residents  in  belligerent  States  dur- 
ing war  -(cms  to  be  more  widely  interpreted  in  England  than  in 
America.  In  Koltson  \.  7V///////-  Oil  ami  J'ipr  JAne  Company, 
Limited.  [1915]  2  Hi.  124,  the  Court  of  Appeal  held  that  all 
intercourse  with  the  enemy  which  might  result  in  detriment  to 
this  country  or  in  advantage  to  the  enemy,  whether  the  inter- 
course is  commercial  or  not,  is  inconsistent  with  a  state  of  war. 
and  is  therefore  forbidden.  But  the  Court  did  not  decide  the 
question,  whether  the  principle  of  non-intercourse  extends  to 
intercourse,  rf  such  there  be,  which  could  not  possibly  tend  to 
detriment  to  this  country  or  to  advantage  of  the  enemy.  In  The 
"  Cosmopolite,"  1801,  4  Ch.Rob.  8,  Lord  Stowell  laid  down 
the  doctrine  in  the  broadest  terms,  and  spoke  of  "  no  inter- 
"  course  between  the  subjects  of  hostile  States."  When  the 
present  war  broke  out,  Sir  Samuel  Evans,  the  President  of  the 
Prize  Court,  collected  the  authorities  in  his  judgment  in  The 
"  Panariellox"  1915,  84  L.T.  (P.)  1  10,  and  stated  Hint  war  made 
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illegal  ;ill  intercourse  between  tin-  citi/.ens  of  the  belligerent-. 
The  opinion^  ot  \\'ai  rin<r1on,  L.-l.,  and  of  Scrutton,  L..J.,  in 
Tin,/!.-,/  v.  Mull,,;  \  1!»1 7]  '->  ('!..,  at  pp.  100,  170-1.  an-  also  to 
I  In-  cflcct  that  the  rule  is  absolute. 

Although  there  are  American  tin  In  to  the  same  effect  an 
iho-e  of  Lord  Stowell  and  of  Sir  Samuel  Kvaiis  (The  "Rapid" 
1MI.  s  (rand,.  150;  The  "  Emulvu*,"  1813,  1  Gall.  563), 
tin-  doctrine  ot  mm-interconrse  is  in  America  apparently 

limited     to     ( mercial     intercourse.       This     is     laid     down 

by  (J'ray,  J.,  in  Kcrxlmir  v.  Kelsey,  1809,  97  Anieri- 
i  ;ni  Decisions,  1'JI.  which  is  the  leading  American  case, 
and  wliich  has  been  repeatedly  followed  in  America. 
In  delivering  judgment  be  stated,  as  a  result  of  an 
exhaustive  review  of  the  principal  English  and  American 
authorities,  that  "  the  law  of  nations,  as  judicially  declared, 
"  prohibits  all  intercourse  between  citi/en-  of  the  two 
"  belligerents  which  is  inconsistent  with  the  state  of  war  between 
"  their  countries;  and  this  includes  any  act  of  voluntary  sub- 
"  mission  to  the  enemy  or  receiving  his  protection,  as  well  as  any 
"  act  or  contract  which  tends  to  increase  his  resources,  and  every 
"  kind  of  trading  or  commercial  intercourse,  whether  by  trans- 
"  mission  of  goods  or  money,  or  by  orders  for  the  delivery  of 
"  either  between  the  two  countries,  directly  or  indirectly,  or 
"  through  the  intervention  of  third  persons  or  partnerships,  or 
"by  contracts  in  any  form  looking  to  or  involving  such 
"  transmission,  or  by  insurances  upon  trade  by  or  with  the 
"  enemy.  Beyond  the  principle  of  these  cases,  the  prohibition 
"  ////.<  not  In  i  a  nirricd  In/  judicial  decision.  At  this  age 

"  of  the  world,  when  <ill  the  tendencies  of  the  law  of  nations  are 
"  /</  <.i-(  m fit  intlic'nliHtls  and  private  contracts  from  injury  or 
"  restraint  in  consequence  of  war  between  their  Governments,  we 
"  are  not  disposed  to  declare  such  contracts  unfair/ill  <is  have  not 
"  been  heretofore  adjudged  to  be  incons/stt-nt  with  a  state  of 
"  inn-."  In  a  Memorandum  of  American  Cases  on  the  Law 
of  Trading  with  the  Enemy,  published  in  05th  Congress,  1st 
Session,  Senate  Doc.  No.  Ill,  the  Assistant  Attorney-General 
of  the  United  States  declares,  however,  that  every  species  of 
intercourse  with  the  enemy  is  illegal,  and  that  the  prohibition 
i-.  not  limited  to  mere  commercial  intercourse. 
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10.  TRADING  WITH  THE  ENEMY. — There  is  some  authority 
to  the  effect  that  trading  with  the  enemy  is  a  crime  at  common 
law.  In  Henkle  v.  London  Exchange  Assurance  Company, 
1  Ves.  317,  Lord  Mansfield  (then  Solicitor-General)  admitted  in 
argument  that  any  trading  with  an  enemy  was  a  misdemeanour. 
(See  the  argument  of  Sir  John  Nicholl,  the  King's  Advocate, 
in  Potts  v.  Bell,  1800,  8  T.B.  548;  and  •!  Co.Inst.  10;  see  also 
/^rLordStowellin  Tit,  "//.,,,r,"  17!)!),  ICh.Rob.  196,217).  In 
some  cases  it  may  amount  to  high  treason  (Statute  of  Treasons, 
1351,  25  Edw.  e.  2),  e.g.,  contracting  to  raise  a  loan  for  tin* 
enemy  (see  Proclamation  hereon  of  5th  August,  1914);  selling 
arms  to  the  enemy  (•'{  Co.Inst.  10).  The  law  officers  of  the 
Crown  seem  to  have  held  this  view;  for  the  Proclamations  of 
5th  August  and  <>i  !Mh  September.  I'.ll  I.  were  issued  before  the 
enactment  of  the  Trading  with  the  Enemy  Acts,  1914  and  1915. 
The  validity  of  these  Proclamations  is  placed  heyond  doubt  by 
the  former  Act  (section  1  (2)).  If  such  offence  exists,  it  is 
still  preserved  (ibid.). 

The  old  common  law  distinguished  trading  with  the  enemy 
from  contracting  with  the  enemy  (The  "  Aiinn  Catharvna" 
1802,  4  Ch.Rob.  107).  Trading  involved  the  supplying  goods 
to,  or  obtaining  goods  from,  an  enemy  country.  But  this 
distinction  is  not  observed  in  the  recent  Acts  or  Proclamations 
relating  to  trading  with  the  enemy. 

"  The  rule  against  trading  with  the  enemy  is  a  belligerent's 
"  weapon  of  self-protection.  I  think  that  it  has  to  be  applied 
"  to  modern  circumstances  as  we  find  them,  and  not  limited  to 
"  the  applications  of  long  ago,  with  as  little  desire  to  cut  it  down 
"  on  the  one  hand  as  to  extend  it  on  the  other  beyond  what 
"  those  circumstances  require.  Though  it  has  been  said  by 
"  high  authority  (see  M'Connell  v.  Hector,  3  Bos.  &  P.  113,  and 
"  Esposito  v.  Bowden,  7  E.  &  B.  763,  779)  to  aim  at  curtailing 
"  the  commercial  resources  of  the  enemy,  it  has,  according  to 
"  other  and  older  authorities,  the  wider  object  of  preventing  un- 
"  regulated  intercourse  with  the  enemy  altogether.  Through 
"  the  Koyal  licence,  which  validates  such  intercourse  and  such 
"  trade,  they  are  brought  under  necessary  control.  Without 
"  such  control  they  are  forbidden  "  (per  Lord  Parker  in  Daimler 
Company,  Limited  v.  Continental  Tyre  and  Rubber  Company 
(Great  Britain),  Limited,  [1916]  2  A.C.,  at  p.  344). 
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llr.i\\  penalties  are  imposed  by  the  Trading  with  tin-  Knemy 
Ail.  l!'l  I,  \  &  •">  (ico.  V.  r.  ST.  upon  ;uiy  person  who  during 
tin-  I.K-C ni  \\ .i!  trade-  or  has,  since  4th  August,  1914,  traded 
\\ith  the  enemy.  Such  pei-Miii  is  guilty  of  a  misdemeanour, 
and,  on  summary  cmivict  ion ,  is  liable  to  imprisonment .  with 
or  \\ithoui  hard  labour,  for  a  term  not  exceeding  twelve 
months,  ..r  to  a  fine  not  exceeding  £•")()(),  or  to  both  such 
imprisonment  ;in«l  fine.  If  convicted  on  indictment,  he  i- 
liahle  to  penal  servitude  for  a  term  not  exceeding  seven  or 
less  than  three  years,  or  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  two  years,  or  to  a  fine, 
or  to  both  surh  penal  servitude  or  imprisonment  and  fine.  The 
Court  may  in  any  case  order  that  any  goods  or  money  in  respect 
of  which  the  offence  has  been  committed  be  forfeited  (see 

;  ion  1  (1)). 

For  the  purposes  of  this  Act  a  person  is  deemed  to  have 
trailed  with  the  enemy  if  he  has  entered  into  any  transaction 
or  done  any  act  which  \\a-.  at  the  time  of  such  transaction  or 
act.  prohibited  by  or  under  any  Proclamation  issued  by  His 
Majesty  dealing  with  trading  with  the  enemy  for  the  time 
Ix-ing  in  force,  or  which  at  common  law  or  by  statute  constitutes 
an  offence  of  trading  with  the  enemy.  Any  transaction  or  act 
permitted  by  or  under  any  such  Proclamation  is  not  deemed 
trading  with  the  enemy  (see  section  1  (2)). 

Section  10  of  the  Trading  with  the  Enemy  (Amendment) 
Act,  l!»l  I,  extends  the  offence  of  trading  with  the  enemy  to 
attempting,  or  offering,  or  proposing,  or  agreeing  to  do  any 
such  act,  or  aiding,  or  abetting;  or  to  dealing,  or  attempting, 
offering,  proposing,  or  agreeing  to  deal,  with  money  or  security 
or  other  property  for  the  purpose  of  enabling  an  enemy  to 
obtain  money  or  credit. 

It  was  held  in  Scotland  that  an  attempt  to  trade  with  the 
enemy  was  a  crime  prior  to  the  passing  of  the  amending  Act 
(L.  A.  v.  Mtt.lnll,  [1915]  S.C.  (J.)  35;  that  the  posting  of  a 
letter  to  a  neutral,  which  requested  him  to  write  and  ask  certain 
enemies  if  goods  could  be  delivered  to  them  through  the 
neutral,  was  an  overt  act  sufficient  to  take  the  offence  out 
of  the  stage  of  preparation  into  that  of  perpetration  (L.  A.  v. 
Innes,  [1915]  S.C.  (J.)  40;  and  that  "the  proposing"  or 
"agreeing"  to  trade  with  the  enemy  might  be  contained  in  a 
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letter  to  the  proposer's  own  agent  (  /..  A  .  v.  //<t/n  rin</(t»i .  \  1!>1~>  ] 
S.C.  (J.)  79). 

Tlie  Trading  with  the  Kneniy  Proclamation,  No.  'J.  dated 
9th  September,  1914,  as  amended  by  a  later  Proclamation, 
dated  8th  October,  191-1.  give>  a  comprehensive  account  of  what 
constitutes  trading1  with  the  enemy.  But  it  is  not  exhaustive 
in  the  sense  that  anything  not  expressly  prohibited  by  it  must 
lie  taken  as  permitted.  Inquiry  must  still  be  made  whether 
aotfl  not  therein  mentioned  are  prohibited  by  the  common  law 
or  by  statute  (l\<>l>xun  v.  /'/•<////</•  OH  <tn<f  /'ij»r  Line  Com/inni/, 
Limited,  [1915]  2  Ch.  124).  An  alien  enemy,  for  instance, 
eannot  vote  in  respect  of  shares  in  an  English  company  while 
war  exists  (/hid.). 

The  expression  "enemy"  in  the  Proclamation  means  any 
person  or  body  of  persons,  of  whatever  nationality,  resident  or 
carrying  on  business  in  the  enemy  country,  but  does  not  include 
persons  of  enemy  nationality  who  are  neither  resident  inn- 
carrying  on  business  in  the  enemy  country  (Article  3).  Hut 
where  an  enemy  has  a  branch  locally  situated  in  neutral 
territory  in  Europe,  transactions  with  such  branch  are  treated 
a-  transactions  by  or  with  an  enemy  (Article  C).  And  where 
the  enemy  has  a  branch  locally  situated  in  British,  allied,  or 
neutral  territory,  which  carries  on  the  business  of  insurance 
or  re-insurance  of  whatever  nature,  transactions  by  or  with 
such  branch  in  respect  of  the  business  of  insurance  or  re-insur- 
ance are  considered  as  transactions  by  or  with  an  enemy 
(Article  5  of  the  Proclamation  relating  to  Trading  with  the 
Enemy,  dated  8th  October,  1914).  This  latter  Proclamation 
is  not  retrospective  (W '.  L.  Ingle,  Limited  v.  Mannheim  Insur- 
ance Company,  [1915]  1  K.B.  227).  The  Trading  with  the 
Enemy  Proclamation  of  7th  January,  1915,  further  provides 
that  transactions  thereafter  entered  into  by  persons,  firms,  or 
companies  resident,  carrying  on  business,  or  being  in  the 
United  Kingdom,  (a)  in  respect  of  banking  business  with  a 
branch  situated  outside  the  United  Kingdom  of  an  enemy 
person,  firm,  or  company,  or  (6)  in  respect  of  any  description 
of  business  with  a  branch  situated  outside  the  United  Kingdom 
of  an  enemy  bank,  are  to  be  deemed  transactions  with  an 
enemy.  In  the  case  of  incorporated  bodies,  enemy  character 
attaches  only  to  those  incorporated  in  an  enemy  country 
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(Article     '•',!.  Ill     co|iM'(|lieiire    (it       the    deci>ioii,       linu  c\  rl,     ill 

.    A  iiiini/1/ii    liili/i    i/< .<    Mini*    <!' .\ljutin I  (Portugal)  v. 

.1 /»,//./-//«•////!///  .!'/<  mv.  Limit., I,  [l!ll.'.|  L'  Cli.  Kill,  llu-  Trading 
with  tlu-  Kiiemy  1'r.idamat  ion  of  14th  September,  1915,  de- 
claro  th;it  lor  the  purposes  ot  the  Proclamation!  for  the  time 
being  iii  force  relating  to  trading  with  the  enemy,  the  ex- 

nii   ••enemy,"   notwithstanding  anything  in  the  >aid    I'm 
elamation-,    is    to    include,    and    Id    have    included,    any    incnr- 

jKM-ated  ennijiany  nr  Ixxly  of  persons  (wherever  incorporated) 
carrying  (,n  business  in  an  enemy  country  or  in  any  territory 

ilie  time  being  in  hostile  occupation. 

"Enemy  country"  mean-  the  territories  of  the  German 
Km pire  and  of  the  dual  monarchy  of  Austria-Hungary,  together 
with  all  the  colonies  and  dependencies  thereof  (Article  2).  It 
includes  also  the  dominions  of  the  Sultan  of  Turkey  other  than 
Kgyjit.  Cyprus,  and  any  territory  in  the  occupation  of  Great 
Britain  or  her  allies  (Article  3  of  the  Proclamation  of  5th 
November,  1914,  extending  to  the  war  with  Turkey  the 
Proclamations  and  Orders  in  Council  in  force  relating  to  the 
war).  It  further  includes  the  dominions  of  the  King  of  the 
Bulgarians  (Article  3  of  the  Proclamation  of  16th  October, 
1915,  extending  to  the  war  with  Bulgaria  the  Proclamations 
and  Orders  in  force  relating  to  the  war).  But  enemy  territory 
in  the  efVective  military  occupation  of  Great  Britain  or  her 
allies.  i-.</.,  Togoland,  is  friendly  territory,  and  any  territory 
in  the  effective  military  occupation  of  the  enemy  is  enemy 
territory  (The  Trading  with  the  Enemy  (Occupied  Territory) 
Proclamation  of  16th  February,  1915). 

In  Article  5  any  person  resident,  carrying  on  business,  or 
being  in  the  British  dominions  is  warned— 

(1)  Not  to  pay  any  sum  of  money  to  or  for  the  benefit  of 

an  enemy. 

(2)  Not  to  compromise  or  give  security  for  the  payment 

of  any  debt  or  other  sum  of  money  with  or  for  the 
benefit  of  an  enemy. 

(•'{)  Not  to  act  on  behalf  of  an  enemy  in  drawing,  accept- 
ing, paying,  presenting  for  acceptance  or  payment, 
negotiating,  or  otherwise  dealing  with  any  negoti- 
able instrument. 


42  STATKMKNT    OF    THE    LAW. 

(4)  Not    to    accept,    pay,    or    otherwise    deal    with    any 

negotiable  instrument  which  is  held  by  or  on  behalf 
of  an  enemy,  provided  that  this  prohibition  shall 
not  be  deemed  to  be  infringed  by  any  person  who 
has  no  reasonable  ground  for  believing  that  the 
instrument  is  held  by  or  on  behalf  of  an  enemy. 

(5)  Not  to  enter  into  any  new  transaction,  or  complete  any 

transaction  already  entered  into  with  an  enemy  in 
any  stocks,  shares,  or  other  securities. 

(6)  Not  to  make  or  enter  into  any  new  marine,  life,  fire, 

or  other  policy  or  contract  of  insurance  (including 
re-insurance  /  with  or  for  the  benefit  of  an  enemy, 
nor  to  accept,  or  give  effect  to  any  insurance  of, 
any  risk  arising  under  any  policy  or  contract  of 
insurance  (including  re-insurance)  made  or  entered 
into  with  or  tor  the  benefit  of  an  enemy  before  the 
outbreak  of  war;  and  in  particular  as  regard- 
treaties  or  contracts  of  re-insurance  current  at  the 
outbreak  of  war  to  which  an  enemy  is  a  party  or  in 
which  an  enemy  i-  interested  not  to  cede  to  the 
enemy  or  to  accept  from  the  enemy  under  any  such 
treaty  or  contract  any  ri>k  arising  under  any  policy 
or  contract  of  insurance  (including  re-insurance) 
made  or  entered  into  after  the  outbreak  of  war,  or 
any  share  in  any  such  risk  (Article  1  of  the  Pro- 
clamation of  8th  October,  1914). 

(7)  Not  directly  or  indirectly  to  supply  to  or  for  the  use 

or  benefit  of,  or  obtain  from,  an  enemy  country  or 
an  enemy  any  goods,  wares,  or  merchandise,  nor 
directly  or  indirectly  to  supply  to  or  for  the  use 
or  benefit  of,  or  obtain  from  any  person  any  goods, 
wares,  or  merchandise  for  or  by  way  of  transmission 
to  or  from  an  enemy  country  or  an  enemy,  nor 
directly  or  indirectly  to  trade  in  or  carry  any  goods, 
wares,  or  merchandise  destined  for  or  coming  from 
an  enemy  country  or  an  enemy. 

(8)  Not  to  permit  any  British  ship  to  leave  for,  enter,  or 
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«  oiimiunicatc   with   any   port    ..r    pi. MI    in    an    enemy 
ctiuiitry. 

Not  to  enter  into  any  commercial,  financial,  or  other 
contract  or  obligation  with  or  for  the  benefit  of  an 
enemy. 

(10)  Not  to  enter  into  any  transactions  with  an  enemy 
it  and  when  they  are  prohibited  l>y  an  Urder  in 
Council  made  and  published  on  the  recommendation 
of  a  Secretary  of  State,  even  though  they  would 
otherwise  he  permitted  by  law  or  by  this  or  any 
other  Proclamation. 

These  prohibitions  call  for  a  few  comments. 

There  have  been  several  cases  on  the  first  prohibition. 
A',  v.  Knj.ffr,  [1915]  2  K.B.  321,  decides  that  it  is  a  crime 
during  the  present  war  to  pay  a  debt  due  from  an  alien  enemy 
t<>  a  neutral.  But  a  transaction  concluded  immediately  before 
the  outbreak  of  war,  which  as  a  whole  diverts  a  balance  and 
liu- i  ness  from  Germany  to  England,  and  which  enables  an 
Englishman  to  collect  in  England  and  out  of  Germany  a 
number  of  debts,  is  not  a  trading  with  or  for  the  benefit  of  an 
enemy  (Wilson  v.  Ragosine  #  Co.,  Limited,  1915,  31  T.L.It. 
264).  Similarly,  the  prohibition  is  not  infringed  by  making 
a  payment  to  a  naturalised  British  subject  resident  here,  which 
merely  improves  the  position  of  an  enemy  by  giving  him  further 
security  that  he  will  ultimately  recover  the  money,  and  without 
an  intention  that  the  enemy,  while  such,  shall  benefit  by  it  as 
a  payment  (Schmitz  \.  I',///  </>  /•  Veen,  1915,  31  T.L.R.  214). 
'  The  prohibition  against  doing  anything  for  the  benefit  of 
"an  enemy  contemplates  his  benefit  during  the  war,  and  not 
"  the  possible  advantage  he  may  gain  when  peace  conies." 
This  dictum  of  Lord  Parker  in  Daimler  ('<n/ijnini/,  I. 'united  v. 
Continental  Tyre  and  J'nlilxr  ContjHiny  (Great  Britain), 
I.iniitttL  [1910]  2  A.C.,  at  p.  347.  \\a-  acted  on  by  the  Court 
of  Appeal  in  Tiny/.;/  v.  .!/////<r,  [1917]  2  Ch.  144. 

The  fourth  prohibition  contains  an  exception  to  the  rule, 
"Ignorantia  juris  11011  excusat,"au  exception  recognised  in  Scot- 
tish law  (. I < >ltiuston  $  Wright  v.  GoMsinitt,  15th  February,  1809, 
F.C.).  That  rule  is  strictly  applied.  The  determining  factor  in 
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trading  with  the  enemy  is  the  tad  of  actual  intercourse ; 
innocence  of  intention  is  no  answer  (The  "  Panariclloi"  1915, 
<J1  T.L.R.  iJ'J'>  Innocent  intention,  however,  may  be  a 
factor  in  dctci  mining  \vlu-tlicr  in  fact  there  was  a  trading  with 
the  enemy  (The  "  Mcrt-nr'm-s"  1  Ch.Ivob.  288).  But  ignorance 
of  the  existence  of  war  seem>  immaterial  (The  "/'>/•/>•,<>," 
1914,  84  L.J.  (P.)  148).  Again,  if  it  is  dourly  proved  that 
•joooN  were  purcha.-eil  under  an  order  given  before  the  com- 
inenceiiient  of  war,  and  that  it  was  beyond  the  owner's  power 
after  using  due  diligence  to  countermand  the  order  in  time  to 
prevent  the  shipment,  he  will  not  be  guilty  of  trading  with 
the  enemy  (Tin  "./nffmic  Cut/mrimi,"  ')  Ch.llub.  Ill:  '/'/,/• 
forfama,"  1  Ch.Kob.  211;  The  "  Freedom,"  1  Ch.llob.  212). 

The  sixth  prohibition  makes  a  change  in  the  common  law. 
Since  the  Proclamation  of  8th  October,  191-1.  enemy  insurance 
branches  in  thi>  country  must  bo  regarded  as  alien  enemies. 
(See  the  judgment  of  Bailhaclie,  I.,  in  W '.  L.  Ingle,  Limited  v. 
Ma  unlit  i  in  I  nsiiniim  ( '<nnj><ini/.  [1914]  1  K.B.  227.)  Pay- 
ment of  a  loss  by  such  branch,  and  an  action  against  it  to 
recover  a  loss,  are  not  transactions  prohibited  by  the  Proclama- 
tion (ibid.).  (See  section  13  (•'{),  infra.) 

The  offence  of  "  supplying  "  goods  to  the  enemy,  in  con- 
travention of  the  seventh  prohibition,  is  not  affected  by  any 
question  as  to  the  ownership  of  the  goods  supplied.  So  it  may 
be  committed,  even  though  the  person  supplying  the  goods  is 
not  the  owner  and  has  no  right  of  disposal,  and  even  although 
the  property  in  the  goods  has  already  vested  in  the  enemy  at 
the  date  when  they  were  supplied.  The  offence  is  also  not 
affected  by  the  existence  of  any  contractual  obligation  to  make 
the  supply,  or  by  any  conditions  as  to  payments  or  otherwise 
adjected  to  the  supply,  or  by  the  relation  to  the  supplier  of 
any  intermediary  through  whom  the  supply  is  made.  (See 
the  important  Scottish  case  of  L.  A.  v.  Hetherington,  [1915] 
S.C.  (J.)  79.)  Lithographic  transfers  are  included  in  "  goods, 
"  wares,  or  merchandise/'  and  the  crime  of  "  obtaining  "  them 
is  unaffected  by  the  fact  that  the  accused  was  before  the  war 
entitled  to  delivery  of  them  (R.  v.  Oppenheimer  and  Colleck, 
[1915]  2  K.B.  755). 

The  seventh  and  eighth  prohibitions  include  the  doctrine 
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'i.tinuou-  \-o\aire  ••  When  an  adventure  includes  the 
"  •  -a  i  -ridge  of  poods  to  a  neutral  port,  and  thence  to  an  ulterior 
'•  dotination.  tin-  do.-tri  .....  .1  '  rout  inumis  voyage'  consists  in 

iting  lor  .-ei-tain  purpose-  tin-  wh<Je  journey  n-  one 
"  ti-aii-]iortalion.  with  the  con-e<|uences  which  would  have 
'•attached  had  there  been  no  interposition  of  the  neutral  port. 
"  The  dot  'trine  is  only  applicable  when  the  whol6  transportation 
"is  made  in  pursuance  of  a  single  mercantile  transaction  pre- 
"  conceived  from  the  outset.  Thus  it  will  not  be  applied  where 
"  the  evidence  <^oes  no  further  than  to  show  that  the  goods 
"  were  sent  to  the  neutral  port  in  the  hopes  of  finding  a  market 
"  there  for  delivery  elsewhere  "  (Correspondence  and  Documents 
re-pecting  the  International  Naval  Conference,  held  in 
London,  December,  1908,  to  February,  l!M)!l.  presented  to  both 
Houses  of  Parliament  by  command  of  His  Majesty,  March, 
1909,  pp.  7,  8). 

Important  observations  on  the  doctrine  of  continuous  voyage 
in  connection  with  the  recent  modifications  of  the  Declaration 
of  London,  1909,  were  made  by  Lord  Parker  in  delivering  the 
judgment  of  the  Judicial  Committee  of  the  Privy  Council  in 
77.  "LogMtOfia,"  The  "Nordic,"  The  "Tomsk,"  and  The 
"Joseph  W.  Fordney,"  [1918]  A.C.  461.  The  appeals  re- 
lated to  fodder  stuff  which  were  conditional  contraband;  and 
one  of  the  contentions  raised  by  the  appellants,  whose  case  was 
dismissed,  was  whether  the  Crown  had,  by  an  Order  in  Council 
of  29th  October,  1914,  waived  its  right  to  the  condemnation  of 

the  goods. 

On  this  point  Lord  Parker  observed  that  the  Declaration 
of  London,  1909,  was  a  provisional  agreement  which  embodied 
certain  great  changes  in  international  law.  The  doctrine  of 
continuous  voyage  was  in  effect  entirely  abrogated  in  Article  •">•">. 
Hut  the  Declaration  of  London  was  not  ratified  by  Parliament, 
and  it  never  became  binding  on  this  country.  It  was  adopted, 
however,  by  Order  in  Council,  dated  'JOth  August.  1914,  for 
the  period  of  the  war  with  certain  additions  and  modifications. 
By  one  of  those  modifications  it  was  provided  that,  notwith- 
standing Article  :!">,  conditional  contraband,  if  shown  to  be 
declined  for  the  armed  forces,  or  a  Government  Department,  of 
the  enemy  State,  -hoiild  be  liable  to  capture  to  whatever  port 
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the  vessel  was  bound,  or  at  whatever  port  the  cargo  was  to  be 
discharged.  That  modification,  in  effect,  neutralised  Article 
35,  and  the  doctrine  of  continuous  voyage  remained  as  appli- 
cable to  conditional  contraband  as  it  had  been  before  the  Order. 

The  application  of  the  doctrine  of  continuous  voyage  to 
conditional  contraband  appeared  to  have  given  rise  during  the 
earlier  months  of  the  war  to  diplomatic  representation-  on  tin- 
part  of  the  United  Shu  Those  representations  were  .-aid 
to  have  led  to  the  repeal  of  the  Order  of  20th  August,  1!>1  I, 
and  to  t  lie  -uhst  itution  of  the  ( inler  in  ( 'ouncil  of  2!Mh  <  Ictober, 
1914.  By  that  last-mentioned  Order  the  Declaration  of  London 
was  again  adopted  by  Hi-  Majesty  for  the  present  war  with 
certain  addition-  and  modifications.  The  material  modifica- 
tion, however,  now  provided  that,  notwithstanding  Article  •'!•"> 
of  the  Declaration,  conditional  contraband  should  he  liable  to 
capture  on  hoard  a  vessel  bound  for  a  neutral  port.  (1)  if  the 
goods  were  consigned  "to  order":  or  (2)  if  the  ship'-  papers 
did  not  show  who  was  "the  consignee  of  the  <roods  "  :  or  (:!) 
if  they  shownl  "a  consignee  of  the  goods"  in  territory  be- 
longing to  or  occupied  by  the  enemy.  The  effect  of  the  I  >rder 
was  therefore  to  waive  the  doctrine  of  continuous  voyage,  except 
in  those  cases  expressly  referred  to.  The  appellants  contended 
that  none  of  the  goods  in  question  could  be  brought  within  any 
of  the  eases  referred  to.  None  of  the  goods  were  consigned 
"  to  order."  The  bill  of  lading,  which  formed  one  of  the 
ship's  papers,  showed  in  every  instance  who  was  the  consignee 
of  the  goods,  and  neither  the  bill  of  lading  nor  any  other  of  the 
ship's  papers  showed  a  consignee  of  the  goods  in  territory 
belonging  to  or  occupied  by  the  enemy. 

That  contention  could  not  be  sustained.  It  assumed  that 
the  words  "if  the  ship'-  papers  do  not  show  the  consignee  of 
"the  goods"  meant  "  if  the  ship's  papers  do  not  show  a  con- 
"  signee  of  the  goods."  But  on  that  interpretation  there  was 
no  difference  between  the  first  case  and  the  second,  for  a  bill 
of  lading  which  did  not  show  a  consignee  was  in  effect  for 
present  purposes  a  bill  to  order.  Further,  the  reason  for  not 
waiving  the  doctrine  of  continuous  voyage  in  the  case  of  con- 
signments to  order  could  only  have  been  that  in  the  case  of 
such  consignments  the  shipper  retained  the  control  of  the 
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goods,  and  could  alter  their  de-tinai  ion  a-  liis  interests  might 
dictate  or  cireum-taiice-  might  admit.  That  control  might, 
houever,  be  retained  by  the  shipper,  even  if  he  consigned  to 
a  named  person,  provided  that  the  consignee  was  bound  to 
endorse  or  otherwise  deal  with  the  hill  of  lading  as  directed  by 
the  shipper.  It  would  lie  u-ele-s  to  retain  the  doctrine  of  con- 
tinuou-  voyage  in  the  case  of  consignment-  to  order,  if  the 
shipper  could  escape  the  doctrine  by  consigning  to  a  clerk  in 
Mice  and  procuring  the  clerk  to  endorse  the  bill.  He 
would  in  that  manner  retain  a>  full  control  of  the  goods  as  if 
the  consignment  had  been  to  order.  It  was  impossible  to 
construe  the  Order  as  an  intimation  to  neutrals  that,  provided 
they  made  their  consignments  to  named  persons  not  residing  in 
territory  lielonging  to  or  occupied  by  the  enemy,  they  might, 
in  the  case  of  conditional  contraband,  -sifely  disregard  the 
doctrine  of  continuous  voyage.  If  the  Order  were  so  con- 
strued, the  modification  of  Article  •'!">  would  be  absolutely 
ageless,  and  conditional  contraband  could  be  supplied  to  the 
enemy  Government  through  neutral  ports  as  freely  as  if  the 
•">•">( h  Article  had  been  adopted  without  any  modification  at 
all.  The  words  "the  consignee  of  the  goods"  must  mean 
some  person  other  than  the  consignor  to  whom  the  consignor 
parted  with  the  real  control  of  the  goods.  In  those  circum- 
stances their  lordships  held  that  the  named  consignee  was  not 
"  the  consignee  of  the  goods  "  within  the  meaning  of  the  Order 
in  Council. 

The  doctrine  of  continuous  voyage  or  transportation,  both 
in  relation  to  carriage  hy  sea  and  to  carriage  over  land,  became 
part  of  international  law  prior  to  the  commencement  of  the 
present  uar.  and  in  applying  the  principles  of  international 
law  to  the  doctrine,  regard  must  be  had  to  the  circumstances 
of  the  times,  including  "the  circumstances  arising  out  of  the 
"  particular  situation  of  the  war,  or  the  condition  of  the  parties 
"  engaged  in  it."  (See  the  judgment  of  Sir  Samuel  Evans, 
President  of  the  Prize  Court,  in  Th<  "JTtm,"  Th.  "  Alfn-,1 
"  Nobel,"  The  "  Jijnrn.it,  rjm  Jijnrnsmi,"  Tin  "  /-Y/VA/m/," 
[1!)15]  P.  215.)  The  doctrine  has  recently  been  applied  to 
raw  material  ( being  cont  raband  .  destined  fora  neutral  factory, 
the  product  of  which  was  destined  for  the  enemy  (The  "  B<ilt»," 
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[1917]  P.  79;  see  also  The  "Axel  Johnston,"  The  "  ]>rottnini, 
"Sophia,"  [1917]  W.N.  271,  where  cargoes  of  wool,  destined 
for  a  neutral  port,  but  with  a  further  enemy  destination,  wen- 
condemned  as  lawful  pri/c,  although  the  wool  was  going  to 
Germany  to  be  combed  and  to  be  returned  as  spun  wool). 

The  "Mashona"  [1900],  17  Buchanan,  135,  illustrate-  a 
transaction  which  is  forbidden  by  the  seventh  prohibition.  In 
that  rase  the  Supreme  Court  Jit  the  Cape  condemned,  on  the 
ground  of  trading  with  the  enemy,  the  cargo  of  English 
merchants  destined  for  the  South  African  Republic,  with  which 
State  this  country  was  at  war  at  the  time  of  the  shipment. 
The  goods  had  been  shipped  at  New  York  for  conveyance  to 
Delagoa  Bay,  and  were  in  part  consigned  to  various  neutrals 
resident  in  the  Transvaal.  The  sole  question  at  issue  was 
whether  at  the  time  of  her  capture  at  Port  Eli/aheth  the 
"  Mashona,"  which  was  admitu-d  to  be  a  British  ship,  was 
engaged  in  carrying  cargo  for  and  trading  with  the  (Jin  en'- 
enemies. 

A  British  ship  will  therefore  be  deemed  to  he  trading  with 
the  enemy— 

"  (1)  If   she   has    commenced   her   voyage   from   a   hostile 

"  port. 

"(2)  If  during  her  voyage  she  has  touched  at  a  hostile 
"  port  as  a  port  of  call,  whether  she  has  actually 
"  taken  car«fo  on  hoard  thence  or  not. 

It  -he  commenced  her  voyage  having  a  hostile  port, 
"either  certainly  or  according  to  contingencies,  for 
"  her  port  of  destination  or  port  of  call,  unless, 
"  previous  to  the  time  she  is  met  with,  her  master 
"has  definitely  abandoned  the  intention  to  go  to  a 
"  hostile  port. 

"  i '  \ }  If  her  real  destination  is  hostile,  though  her 
"immediate  and  apparent  port  of  destination  is 
"  neutral  "  (T.  E.  Holland's  Manual  of  Naval  Pri/c 
Law,  p.  14). 

Where  a  British  shipowner  carries  goods  destined  for  an 
alien  enemy  without  the  knowledge  and  consent  of  the  other 
shippers,  he  will  be  liable  to  them  for  damages  for  delay  in 
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delivering  their  goods  ;it   tin-  port  of  destination,   where  such 

delav     is    caused    through    tilt-    ship's    -ci/.illr    ;ihd    detention     by 

reasi.n  .it  ,•  n  r\  iiiLr  enemies'  o-,  //*//  v.  Bucknall  limlln  r  , 

K.I'..  C.A.  (il 

British  shareholders  in.  and  British  or  neutral  mortgagees 
of,  an  enemy  ship  eaptured  by  a  British  cruiser  have  no  remedy 
at  law  when  that  ship  is  condemned  as  a  prize  of  war;  and 
this  is  so  even  when  the  mort^ajjees  advanced  money  for 
necessaries  (Tin-  -  Mnrie  Glceser,"  [1914]  P.  218).  But 
such  British  subjects  may  present  their  case  to  the  Crown 
for  the  exercise  of  its  prerogative  of  bounty  (il>i(1.).  The 
raptor's  rights  take  precedence  of  all  other  claims.  So  where 
claimants  for  necessaries  supplied  to  an  Austrian  ship  before 
the  war  had  issued  writs  and  sei/ed  the  ship,  the  arrest  of  the 
Admiralty  Marshal  was  suspended,  and  all  further  proceed- 
ings in  the  necessaries'  action  stayed  (The  "  Tergestea,"  1915, 
•11  T.L.R.  ISO).  Questions  between  the  shipowners  and  cariro 
< .\\ner-.  in  a  case  of  a  cargo  seized  as  prize,  are  within  the 
exclusive  jurisdiction  of  the  Prize  Court  (The  u  Cortican 
-  1'rinn."  l!)l.->,  :il  T.L.1J.  V 

Trading  with  the  enemy  on  the  part  of  a  representative  of 
the  Crown,  whilst  resident  in  enemy  territory,  is  by  the  common 
law  illegal,  unless  authorised  by  special  licence,  even  though 
benefits  accrue  thereby  to  Great  Britain  ( E,c  jn/rfi  /i<i</l<'/i»/r. 
L812,  IS  Ves.  528).  But  in  The  "Madonna  delle  Gnni,,"  1 
rh.Hob.  195,  an  exception  was  allowed  to  the  rule  where  the 
t  iade  was  for  the  benefit  of  the  British  fleet. 

Contracts  which  amount  to  trading  with  the  enemy  are  not 
only  void  as  between  the  immediate  parties  thereto,  but  also, 
hein«r  illegal,  taint  all  collateral  transactions.  This  effect  of 
illegality  is  a  well-established  rule  in  contract.  Thus  if  it  is 
admitted  or  proved  in  an  action  on  a  bill  of  exchange  that  the 
acceptance,  is-ne,  or  subsequent  negotiation  of  the  bill  was  due 
to  such  a  transaction,  an  indorsee  must  prove  not  only  that  he 
had  no  notice  of  it,  but  also  that  subsequent  to  the  illegality 
value  has  in  good  faith  been  given  for  the  bill  (Bills  of 
1'Xchan-c  A-  •.  L882,  45  &  40  Viet.  r.  til.  leotionl  29,  :<);  see 
also  the  Trading  witb  the  Enemy  Proclamation.  No.  2,  of  9th 
l!»lt.  Article  5  (4)). 

E 
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The  Courts  will  not  enforce  a  contract  in  favour  of  a  subject 
of  an  allied  State,  if  such  contract  amount*  in  trading  with 
the  enemy. 

In  Kr<(///nt/</  iV  ('<>.  v.  Cofim,  trading  <ix  Snnnicl  iV 
Rosenfrit?.  1015,  31  T.L.R.  592,  the  plaintiffs,  who  were 
Belgians  carrying  on  hnsine-^  in  Antwerp  and  London,  made 
c.i.f.  contracts  of  sale  of  hides  to  the  defendant,  who  wa>  a 
German  carrying  on  business  in  Hamburg,  and  before  the  war 
in  London  also.  The  defendant  repudiated  the  contract*  after 
the  outbreak  of  war,  and  the  plaint  ill's  -ued  him  for  damages. 
It  was  held  that  a*  the  plaintill-  \\cir  subjects  of  an  allied 
State,  the  contract-,  having  been  made  with  a  person  who  had 
become  an  enemy  of  thi>  country,  became  illegal  on  the  out- 
break of  war;  that  after  that  date  there  could  be  no  breach 
of  them:  and  that  therefore  the  plaintiffs  were  not  entitled 
to  recover. 

Any  contract  in  furtherance  or  in  aid  of  trading  with  the 
enemy  is  void,  *-.//..  a  policy  of  insurance  on  the  goods  dealt 
in  (Pott*  V.  11,  IL  iSni).  S  T.i:.  548).  \«>  action  lies  for  the 
recovery  of  freight  if  the  carriage  of  the  goods  amount-  lo 
trading  with  the  enemy  (Mullcr  v.  Germm.  '•'>  Taunt.  '{94). 
Hut  if  Hritish  subjects  are  the  shippers  of  goods  to,  or  the 
consignees  of  goods  from,  the  enemy  country,  which  are  carried 
in  a  neutral  ship,  they  must  pay  the  neutral  carrier  bis  freight 
(The  "  Hoop,"  1799,  1  Oh. Rob.  219;  Smart  v.  Wolff,  3  T.R. 
.  unless  the  goods  are  contraband  (The  "  Sarah  Christina," 
1  Ch.Rob.  237;  The  "  Mercurius,"  ibid.  288;  Tin 
"  Emmanuel,"  ibid.  296),  or  the  neutral  carrier  has  otherwise 
violated  international  law,  as  by  using  false  papers  (The 
"Atlas,"  3  Ch.Rob.  304  n.}. 

When  Great  Britain  is  neutral,  it  is  not  illegal  to  trade 
with  a  blockaded  port  (Th,  "  II,  A/,,"  ISi;/),  L.R.  1  A.  &  E.  1); 
and  a  contract  of  partnership  for  the  importation  of  contraband 
into  a  belligerent  State  is  not  forbidden  by  English  law  (Ex 
parle  Chavasse,  re  Grn:</>r»ok,  18G5,  34  L.J.N.S.  Bank.  17). 

But  where  seamen  sign  on  for  a  purely  commercial  voyage, 
and  find  that  they  are  to  run  a  blockade  or  carry  contraband, 
they  can  repudiate  the  contract;  and  the  same  rule  probably 
applies  to  a  charter  party  (per  Lush,  J.,  in  Geipel  v.  Smith, 
1872,  L.R.  7  Q.B.  404).  And  when  seamen  make  a  bargain 
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I'" r  a  (•••mincrcial  voyage  in  time  of  peace,  not  contemplating  the 
ri^Usnt'  war,  they  an-  discharged  from  their  obligation  to  proceed 
on  the  voyage  by  the  outbreak  of  war  (Liston  and  Others  v. 
-teamship  "Carpathian"  [1915]  2  K.B.  42). 

11.  LICENCES  BY  THE  CROWN  TO  TRADE  WITH  THE  ENEMY. — 
At  i  -omnion  law  the  Crown  has  the  power  to  grant  licences  to 
tni.lt-  with  the  enemy  (The  "Hoop,"  1799,  1  Ch.Rob.  196), 
and  it  may  revoke  them  at  any  time  (ibid.  199).  Not  only  may 
such  a  licence  be  given  to  a  British  subject  who  is  within 
tin-  kingdom,  but  a  licence  may  also  be  given  to  a  British 
subject  to  reside  and  trade  within  enemy  territory,  or  to  an 
alit'ii  enemy  to  reside  and  trade  within  the  kingdom  (Vandyck 
v.  \V liitninn  ,  1801,  1  East,  475),  or  to  an  alien  enemy  domi- 
cili-il  here  to  trade  with  his  own  native  country  (Usparicha  v. 
Noble,  1811,  13  East,  332). 

A  licence  may  be  either  general  or  special.  A  general 
licence  is  one  permitting  all  subjects,  or  even  all  persons,  to 
trade  with  a  particular  locality  or  in  particular  goods.  A 
special  licence  is  one  granted  to  individuals  for  a  particular 
voyage,  or  for  trading  in  particular  goods.  These  terms  are, 
however,  used  by  different  jurists  in  different  senses  (see  Pitt 
Cobbett's  Leading  Cases  on  International  Law,  3rd  edition, 
vol.  ii.,  p.  81).  But  the  important  difference  for  present 
purposes  is  between  a  licence  given  to  British  subjects  or  alien 
ciu-mii •-  within  the  kingdom  in  general  and  a  licence  issued 
only  to  individual-;.  A  general  licence  can  only  be  granted 
by  the  Crown ;  but  a  special  licence  may  be  issued  by  a  military 
or  naval  officer  acting  within  the  limits  of  his  particular 
rnmmand  (il.nl.  p.  81;  see  also  The  "//«/«•,"  1  Dod.  226). 
During  the  present  war  the  Enemy  Trade  Committee  has  no 
authority  to  give  a  licence  which  would  defeat  the  rights  of 
captors  of  enemy  goods  at  sea  or  in  British  ports  (The 
-  AcMUet,"  [1917]  P.  218). 

An  example  of  a  general  licence  is  the  Order  in  Council, 
dated  l~>th  April,  1854,  which  permitted  British  subjects  to 
trade  with  non-blockaded  Russian  ports,  if  in  neutral  ships, 
but  not  in  contraband  goods,  during  the  Crimean  War  (see 
(•r,,,,<-ii(*mi  v.  /f/.Wy,  1855,  11  Exch.  135;  Tht  "Neptune," 
1855,  Spinks'  Prize  Cas.  281). 
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General  licences  under  the  Trading  with  the  Enemy  Pro- 
clamation, No.  2,  of  9th  September,  1914,  have  been  granted 
dining  the  present  war  by  the  Hoard  of  Trade  to  all  pet-sons 
resident,  or.  earrying  on  business,  or  being  in  the  British 
dominions,  to  pay  fees  to  obtain  the  grant  or  renewal  of 
patents,  or  the  registration  or  renewal  of  registration  of 
designs  or  trad*-  marks  in  an  enemy  country,  or  to  pay  on 
behalf  of  an  enemy  fees  for  the  same  purposes  here  (London 
He  of  6th  November,  1914).  British  owners  of  cargo 
now  lying  in  a  neutral  port  in  an  enemy  ship  may,  for  the 
purpose  of  obtaining  possession  of  such  cargo,  pay  freight  and 
other  necessary  charges  to  the  enemy's  agent  at  such  port 
(Lnntlon  <;,i:,tfi  of  'Jllih  September,  1914).  Persons,  firms, 
and  companies  resident,  carrying  on  business,  or  being  in  I  lie 
United  Kingdom  have  permission  to  enter  into  transactions  in 
respect  of  banking  business  with  any  establishments  of  the 
Imperial  Ottoman  Hank,  or  the  National  Hank  of  Turkey, 
situate  in  France,  Cyprus,  ,,r  Kgypt,  or  situate  in  any  part  of 
the  Turkish  dominions  \\hich  may  for  the  time  being  be  occu- 
pied by  British  or  allied  forces. 

An  example  of  a  special  licence  is  that  which  was  granted 
to  the  Deutsche  Hank,   the   Dresdner   Hank,   and   the   Direction 
tier    Disconto-Gesellschaft — all  German     banks     in     London 
during  this  war.       It  is  of  a  limited  nature,  as  the  following 
copy  shows :  -- 

"  In  pursuance  of  the  powers  conferred  on  me  by  the  Aliens 
"  Restriction  (No.  2)  Order  in  Council,  1914,  made  on  the  10th 
"day  of  August  under  the  Aliens  Restriction  Act,  1914,  I 
"  hereby  permit  the  Deutsche  Bank,  the  Dresdner  Bank,  the 
"  Disconto-Gesellschaft  to  carry  on  banking  business  in  the 
"  I  nited  Kingdom  subject  to  the  following  limitation,  con- 
"  ditions,  supervision,  and  requirement  as  to  the  deposit  of 
"  money  and  securities:  — 

"  (1)  The  permission  shall  extend  only  to  the  completion 
"  of  the  transactions  of  a  banking  character  entered 
"  into  before  the  5th  day  of  August,  1914,  so  far 
"  as  these  transactions  would  in  ordinary  course 
"  have  been  carried  out  through  or  with  the  London 
"  establishments.  The  permission  does  not  extend 
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"  to  any  operations  for    the    pm  ]•<>•,,•-   ot    MM 

available  assoU  \\  hich  would  ordinarily  be  col- 
"  leeted  I iy,  or  ol  discharging  liabilities  which  would 
"  ordinarily  be  discharged  by,  establishments  of 
"  llit>  hanks  other  than  the  London  establishments. 
"  No  new  transaction  of  any  kind,  save  such  as 
"  may  be  necessary  or  desirable  for  the  purpose  of 
"  the  com |>let ion  of  the  first-mentioned  transactions, 
"  shall  lx>  entered  into  by  or  on  behalf  of  the  London 
"establishments  of  the  banks. 

The  business  to  be  han>aeted  under  this  permission 
"  shall  be  limited  to  such  operations  as  may  be 
"  necessary  for  making  the  realisable  assets  of  the 
"  banks  available  for  meeting  their  liabilities,  and 
"  for  discharging  these  liabilities  as  far  as  may  be 
"  practicable. 

"  (3)  All  transactions  carried  out  under  this  permission 
"  shall  be  subject  to  the  supervision  and  control  of 
"  a  person  to  be  appointed  for  the  purpose  by  the 
"  Treasury,  who  shall  have  absolute  discretion  (a) 
"to  refuse  to  permit  any  payment  that  may  appear 
"  to  him  to  be  contrary  to  the  interests  of-  the 
"  nation ;  (b)  to  permit  any  such  new  transactions 
"  as  are  in  his  opinion  necessary  or  desirable  for 
"  the  purpose  of  the  completion  of  the  transactions 
"first  mentioned  in  paragraph  1;  (c)  to  permit  or 
"  refuse  to  permit  the  completion  of  any  particular 
"  transaction  whatsoever. 

"  (4)  Any  assets  of  the  banks  which  may  remain  undis- 
"  tributed  after  their  liabilities  have,  so  far  as 
"possible  in  the  circumstances,  been  discharged, 
-hall  he  deposited  with  the  Bank  of  England  to 
"  the  order  of  the  Treasury.  The  permission 
"  granted  by  me  on  the  10th  day  of  August,  1914, 
"it  hereby  revoked. 

"(Signed  K.   M-KKXXA. 

"  '  'ne   of   His    Majesty's    Principal    Senetaries 
"of  Stale." 
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The  terms  of  these  special  licences  do  not  prevent  a  creditor 
from  suing  the  banks  for  his  debt  (Cooper  fy  Co.  v.  Deut*<h<- 
Hunk  of  Berlin,  reported  in  the  Glasgow  Herald  of  21st 
November,  1914 ;  Leader,  Plunkett  Sf  Leader  v.  Direction  der 
Disconto-Gesellschaft,  1914,  31  T.L.R.  83).  But  I  heir  effect 
is  to  deprive  judgment  creditors  of  their  right  to  seize  the 
assets  of  the  branches  here  of  such  banks  in  order  to  satisfy  a 
judgment  debt  which  would  not  ordinarily  have  been  discharged 
by  these  branches.  In  the  last-mentioned  case  ([1915  j  •'!  \\.\\. 
154)  it  was  held  inconsistent  with  the  conditions  of  the  licence 
that  the  plaintiffs  should  be  allowed  to  take  in  execution  of 
their  judgment  the  a>-»>ts  of  the  bank  which  were  sul>jei •(  to  the 
supervision  and  control  of  the  person  Appointed  for  that  pur- 
pose by  the  Treasury;  and  all  proceedings  under  the  writ  of 
ft.  fa.,  so  far  as  regards  those  assets,  were  stayed. 

JLicences  used  to  be  construed  liberally  (I'lindt  v.  Xcutt, 
1S1  t,  5  Taunt.  74).  But  the  present  tendency  of  the  law  is 
towards  a  strict  const  rut  -lion  (The  "  A<hillft"  [1917]  P.  218, 
where  it  was  held  that  a  licence  Inun  the  Crown  must  be  strict  1  v 
construed  and  proved).  Special  licences  were  always  strictly 
construed  (The  "  CoitnopoUto,"  M)l,  4  Ch.Rob.  8;  T/,. 
"  I" /•/,,/,/,,//,////•  1801,  il>i,1.  96).  Thus,  although  the 
terms  of  the  special  licences  set  out  above  enable  the 
licensees  to  sue  on  a  transaction  which  would  ordinarily 
have  been  carried  out  by  them  (Direction  der  Discnntn- 
Gesellschaft  v.  Itnunlt  $  Co.,  1915,  31  T.L.R.  586), 
it  does  not  entitle  them  to  vote  during  the  war  in  respect 
of  shares  held  by  them  in  an  English  company 
(/{ot>.*rni  v.  Premier  Oil  and  Pipe  Line  Company,  Limltnl, 
[1915]  2  Ch.  124).  Non-disclosure  by  an  agent,  when  apply- 
ing for  a  licence,  of  the  fact  that  he  was  applying  for  an  enemy 
trader,  did  not  vacate  the  licence  in  Flindt  v.  Scott,  1814,  5 
Taunt.  674.  In  Lemcke  v.  Vaughan,  1824,  8  Moo.  P.O.  lilC. 
an  innocent  misdescription  of  a  party  in  an  application  for  a 
licence  did  not  affect  the  validity  of  the  licence.  But  in 
Camelo  v.  Britten,  1824,  4  B.  &  Aid.  184,  it  was  held  that 
conditions  attached  to  a  licence  must  be  strictly  complied  with. 
In  Warin  v.  Scott,  1812,  4  Taunt.  615,  a  Dutchman 
obtained  limited  licences  to  reside  in  England  and  to  carry  on 
his  trade,  Great  Britain  being  then  at  war  with  his  country. 
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1I«>  shipped   goods  from  an    Knglish    port    alter   (In-   expiry  of 
hi>   licence  to  reside,    but    before  tin-  expiry    of   hi.s   licen. 
trade.       An  insurance  oi  these  goods  was  held  void. 

Licences  are  not  assignable.  In  /•'»/:<•  v.  'I'limnpson,  1808, 
1  Taunt.  IV1,  ;i  licence  had  been  issued  to  T.  \\.  to  import 
goods,  being  ilM.  property  of  T.  B..  in  neutral  ships  from  an 
em-nix 's  i  mint  iv.  It  was  lifld  that  it  could  not  be  assigned 
so  as  (d  authorise  the  inijHH'tation  of  goods,  the  property  of 
the  assignee.  Xhe  question  was  raised,  but  not  decided, 
whether  the  licence  would  not  have  been  sufficient,  if  then- 
had  been  a  special  property  remaining  in  T.  B.  as  general 
consignee  of  the  cargo. 

Licences  are  cither  express  or  implied.  A  licence  to  trade 
implies  an  authority  to  insure  (Kensington  v.  Inglis,  1807,  8 
Kast,  'J73).  So  where  a  licence  is  issued  in  general  terms, 
<.'/..  to  an  alien  enemy  domiciled  in  England,  to  ship  goods 
in  a  neutral  vessel  to  certain  ports  in  the  enemy's  country, 
such  commerce  is  legalised  for  all  purposes  of  its  due  and 
etVectual  prosecution,  either  tor  the  benefit  of  the  party  himself 
or  of  his  correspondents,  though  residing  in  the  enemy's 
country:  and  such  goods  may,  therefore,  be  insured  by  him 
either  on  his  own  account  or  as  agent  for  them  (Usparicha  v. 
Noble,  1811,  13  East,  332).  A  licence  to  insure  gives  power 
in  it  only  to  insure  the  goods  shipped,  but  also  the  vessel, 
although  it  be  an  enemy's  (Morgan  v.  Oswald,  1812,  3  Taunt. 
56  1  :  l-'lindt  v.  Scott,  1814,  5  Taunt.  G74).  But  a  licence  to  a 
British  subject  to  trade  with  an  enemy  country  does  not  imply 
a  licence  to  re/side  in  that  country  (Ex  parte  Bagleholi, 
1V1'J.  18  Ves.  52G).  A  licence  to  an  alien  enemy,  however, 
t..  ie-ide  within  the  kingdom  gives  him  authority  to  sue  on  a 
bond  here  i  Wells  v.  WUlnim*.  1H97,  1  Salk.  45). 

Mere  non-interference  with  an  alien  enemy  who  is  within 
this  country  has  been  held  not  to  imply  a  licence  to  reside 
here. 

In  linnltnn.  v.  Dolrce,  1808,  2  Camp.  Ki-'l,  a  licence  had  been 
granted  to  a  Danish  subject  to  undertake  a  voyage  between 
London  and  Vera  Cruz.  War  broke  out  between  this  country 
and  Denmark  before  the  termination  of  the  voyage.  After 
arriving  at  London  the  licensee  went  about  at  large  without 
being  molested  by  the  British  Government.  But  his  agents 
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were  held  not  entitled  to  sue  on  a  policy  of  marine  insurant  -e 
effected  by  them  on  his  behalf. 

Even  where  an  alien  enemy  is  domiciled  in  the  kingdom, 
and  has  registered  her  place  of  abode  in  compliance  with  an 
Act,  it  has  been  held  that  this  does  not  amount  to  a  licence  to 
reside  here  (Aldutnr  \.  Smith,  1812,  '•'>  Camp.  '2  14).  But  in 
this  case  the  plaintiff's  former  express  licence  had  expired,  and 
she  only  obtained  a  fresh  one  after  her  cause  was  at  issue. 

How  far  such  cases  have  been  recently  followed  is  mat  hi 
of  doubt.  The  obsei  vat  ions  of  Lord  Lindley  in  Janson  v. 
Dri<  funtcin  Cunxnl itltitt  d  M iin  .-•,  1. 'united,  [1902]  A.C.  505.  and 
Of  Lord  Reading,  C.J.,  in  /'///•/•/  \.  l-'nmltnl.i  nj,  /\n</lini/erv. 
•S'.  Siiuiin-1  iV  I'nsinftJtl,  In  TC  Merlin's  /'nfcnt.  1!)!-"),  ^»1  T.L.R. 
1'i'i.  would  suggest  tliat  a  licence  to  reside  would  be  implied 
from  mere  non-interference  or  non-expulsion.  This  i-  Un- 
American  view.  In  Clarke  v.  Morey,  181'J,  10  Johnson,  (ill, 
Chief  Justice  Kent  held  that  alien  enemies  resident  in  the 
United  States  at  the  time  of  war  might  sue  or  be  sued  as  in 
time  of  peace,  and  that  it  was  not  n  tor  thi>  purpose 

that  they  should  have  an  actual  licence  to  reside  therein,  but 
that  such  a  licence  would  be  implied  from  their  he  ing  sufVered 
to  remain  without  being  expelled  from  the  1'nited  States  by 
the  Government.  This  was  also  held  to  apply  to  alien  enemies 
who  came  into  the  United  States  after  the  outbreak  of  \var. 
The  American  authorities  will  be  found  in  Sci/nmur  v.  Ituili  i/, 
1872,  GG  111.  288. 

The  various  Proclamations  and  Aliens  Restriction  Orders 
which  have  already  been  issued  during  the  present  war  with 
Germany,  Austria-Hungary,  Turkey,  and  Bulgaria  are 
all  of  a  restrictive  rather  than  of  an  enabling  nature. 
Any  enabling  effect  they  possess  seems  to  be  intended 
for  British  subjects,  or,  at  all  events,  not  in  favour 
of  alien  enemies  here  to  the  extent  of  conferring  a 
title  to  sue  on  their  contracts  in  time  of  war  (section  8  (4), 
xii i>ra}.  The  Aliens  Restriction  (No.  2)  Order,  1914,  dated 
10th  August,  expressly  provides  that  an  alien  enemy  shall 
not  carry  on  or  engage  in  any  banking  business  except  with 
the  permission  in  writing  of  the  Secretary  of  State,  and  to 
such  extent  and  subject  to  such  conditions  and  supervision  as 
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tary  »!  Suite  may  diiecl,  and  an  alien  enemy  who  is 
or  bus  been  carrying  on  or  engaged  in  banking  business  shall 
noi.  except  with  ihe  like  permission,  part  with  any  money  or 
sreiirities.  in  the  hank  where  he  is  or  has  been  carrying  on 
or  cnjjatfed  in  business,  and  shall,  it'  so  required,  deposit  any 
such  money  or  securities  in  such  custody  as  the  Secretary  of 
State  may  direct  (Article  1).  For  the  purposes  of  this 
provision,  any  person  who  is  a  member  of  a  firm  or  a  director 
company  carrying  on  banking  business  in  the  I'nited 
Kingdom  is  deemed  to  be  carrying  on  banking  business  (ibid.). 
It  lias,  however,  in  effect  been  held  by  Sar^alit,  -I.,  in  1'rin- 

I'/inn,  „„</  T.u-is  v.  M  ojfitt,  [1915]  1  Ch.  58,  that  alien 
enemies  in  this  country  who  strictly  comply  with  the 
requirement^  ()|  the  Aliens  Restriction  Act,  11)1-1,  and  Orders 
made  thereunder,  are  impliedly  licensed  to  reside  and  trade 
here,  and  so  can  sue  on  their  contracts  during  the  war;  whilst 
those  who  do  not  so  comply  cannot  apparently  sue  during  the 
continuance  of  hostilities.  This  decision  was  followed  in 
\  ulkl  v.  dtn-t  rnnrx  of  tin  Itutnnda  Hospital,  [1914]  2  I.R.  ol-'l, 
and  was  approved  of  by  the  Court  of  Appeal  in  Porter  v. 
l-'n  itilin Inrif.  X.  S<i  until  v.  Rotenfeld,  In  n  Mcrd'n'x  Puiint, 
[1915]  1  K.IJ.  867,  Hut  it  may  be  pointed  out  that  in  Scot- 
land the  doctrine  in  Alcinfur  v.  Smith,  1812,  3  Camp.  244. 
trafl  acted  on  in  a  case  in  the  Glasgow  Sheriff  Court  in  Septem- 
ber, 1914,  a  note  of  which  was  communicated  to  the  writer 
by  Sheriff-Substitute  Fyfe  who  tried  it.  It  was  at  the  instance 
of  a  (ierman  in  Scotland,  who  sued  for  a  week's  wages  in  lieu  of 
warning.  War  had  been  declared  before  the  date  of  the  small 
debt  summons.  The  objection  was  taken  that,  being  an  alien 
enemy,  the  pursuer  could  not  sue.  It  was  answered  that  be 
had  registered  himself  in  compliance  with  the  Aliens  Restric- 
tion (Mder,  1914.  But  the  learned  Sheriff-Substitute  held 
that  this  did  not  make  any  difference,  and  dismissed  the  case. 
Mi.  Leslie  Scott,  K.C.,  took  the  same  view  (  K fleet  of  War  OU 
Contracts,  pp.  111.  'JO).  The  decision  in  /V/mrx.v  Thtirn  and 
7 '»/./•/. v  v.  Moffitt,  [191")]  1  Cli.  -")S.  lias,  however,  now  been 
followed  by  the  Scottish  Courts  |X,/<///;,  .  (,',,,/-  ,v  Co.  \.  Jitinlc 
of  Scotland,  1914,  2  8.L.T.  \ 

The  internment  ot   a  registered  alien  enemy   here  dot's  not 
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operate  as  a  revocation  of  the  licence  to  remain  in  this  country 
which  is  implied  in  such  registration.  So  he  can  sue  during 
this  war  on  a  contract  entcre<l  into  by  him  here  attcr  the  out- 
break of  the  war,  but  before  his  internment  (Xc/mff<  HIU*  \. 
(iiildberg,  [1910]  1  K.li.  'JS 1 .  ovei  ruling  the  i/ii-tuin  of  Low, 
J.,  in  /'.  v.  Superintendent  <>f  Vine  Sfnit  1'ulnt  Station.  /•.'./• 

/»trf<  Liil>iii,iiiit.  [191(1]  1  K.H.  268).  Following  this  ca-e. 
.McCardie.  -I.,  held  in  Xnrdinnn  v.  Rnym  r  nixl  Stun/,  >,  liilii. 
'•'•'>  T.L.I!.  S7,  that  the  internniciit  tor  one  month  of  the 
plaintitV,  an  alien  enemy  resident  in  this  country,  did  not  ter- 
minate his  contract  of  agency  with  the  defendants,  and  did  not 
deprive  him  of  his  ri^ht  to  damages  for  the  defendants'  wrong- 
ful repudiation  thereol.  The  contract  of  agency  had  lieen 
end-red  into  before  the  outbreak  of  the  present  war.  From 
ihe-e  i -a-.es  it  woulil  appear  that  there  is  nothing  to  prevent  an 
alien  enemy  here  trom  contract  ing  during  internment,  but  this 
has  not  yet  been  decided. 

In  view  of  the  fart  that  in  the  present  war  (ireat  Britain 
is  allied  with  France  and  America,  not  to  mention  other  Siate>, 
such  as  Japan,  the  following  oh-ervation  of  Kent,  in  his 
Commentaries  on  American  Law.  l-'lth  edition,  pp.  <i!»,  70,  is 
important  :  "  A  single  belligerent  may  ^rant  licences  to  trade 
"  with  the  nuMiiy.  and  dilute  and  weaken  his  own  rights  at 
"  jileasure,  luit  it  is  otherwise  when  allied  nations  are  pursuing 
"a  common  cause.  The  community  of  interests  and  object 
"and  action  create-  a  mutual  duty  not  to  prejudice  that  joint 
"  interest;  and  it  is  a  declared  principle  of  the  law  of  nations, 
"founded  on  very  clear  and  just  grounds,  that  one  of  the 
"  belligerents  may  seixe  and  inflict  the  penalty  of  forfeiture  on 
"  the  property  of  a  subject  of  a  co-ally  engaged  in  a  trade  with 
"the  common  enemy,  and  thereby  affording  him  aid  and 
"comfort,  whilst  the  other  ally  was  carrying  on  a  severe  and 
"  vigorous  warfare.  It  would  be  contrary  to  the  implied 
"  contract  in  every  such  warlike  confederacy  that  neither  of 
"  the  belligerents,  without  the  other's  consent,  shall  do  any- 
thing to  defeat  the  common  object"  (see  The  "  Nayade," 
1802,  4  Ch.Rob.  251;  The  "Neptune,"  1807,  6  Ch.Eob.  403). 

This  doctrine  was  applied  in  The  "  Panaricllos,"  1915,  84 
L.J.  (P.)  140;  affirmed,  85  L.J.  (P.)  112.  In  this  case  a 
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Flench    colilpallV    li:i(l.    before    the    war,    contracted    to    Bell    to  B 

t  id-man  firm  ai  Frankfuii  a  ijuaiitily  nt'  silver  lead  f.o.b. 
l-li  Lra^tcria,  in  (i recce.  A  vo^el  wa>  chartered  I'm-  thi>  pur- 
po-e.  Before  she  was  loaded,  tin-  war  broke  out.  Tin-  .ship 
sailed  thereafter;  and  the  French  ctuiipaiiy  negotiated  with 
the  London  oliice  of  the  (ierman  linn  for  delivery  of  the  silver 
lead.  Hut  that  <ifliee  \\a-<  elo-ed  hy  the  British  Govern  men  t , 
and  the  negotiations  fell  through.  The  French  company  then 
diverted  the  -hip  to  Swansea,  where  the  cargo,  the  property  in 
which  remained  in  tin-  French  company,  wa^  >ei/ed  as  pri/e. 
It  wa>  held  that  the  French  company,  although  acting  in  good 
faith,  had  traded  with  the  enemy;  and  that,  as  the  subjects  of 
an  allied  State  \\ere  under  the  same  obi igat ions  to  Great  Britain 
in  regard  to  such  trading  as  British  subjects,  the  silver  lead 
mn -i  be  condemned. 

TJ.  EXECUTED  TON-TRACTS  MADK  WITH  AI.IIN  KM. MIIS 
UKIOKI.  mi:  <  )t  THKKAK  OK  \VAK.-An  executed  contract  means 
a  contract  wholly  performed  on  one  side.  Where  such  a 
contract  has  Ih'eii  entered  into  with  an  alien  enemy  before  the 
outbreak  of  war.  and  the  performance  is  on  his  side,  the 
general  rule  is  that  war  only  suspends  his  remedy,  or,  in  other 
words,  he  cannot  sue  upon  it  during  the  existence  of  hostilities 

'• ///r,//.v  v.  Xiijrin.  IS")  I,  4  E.  &  B.  217;  see  also  note  at  end 
of  ('/,  tin  itf.«>it  \.  /il<  >•>•/(/,  1855,  11  Exch.  135). 

Tlm>  in  /•„',/•  inn-it  Botutmaker,  180G,  13  Yes.  71,  it  was 
decided  that  a  dividend  payable  under  a  bankruptcy,  in  respect 
of  a  debt  due  and  payable  before  the  outbreak  of  war  to  an 
alien  enemy,  ought  to  be  retained  in  hand  for  payment  to  him 
on  the  restoration  of  peace.  The  principle  of  law  in  this  case 
\\a-  followed  in  /'nt/i/iin-lt  /im/cn  Clock  Co/njxini/  v.  (rnit,  1915, 

'.1  T.L.R.  492. 

If,  however,  the  alien  enemy  is  residing  or  trading  in  this 
country  with  the  licence  of  the  Crown,  he  can  sue  on  such  a 
contract  during  the  existence  of  war  (  If '«•//.>•  v.  Il'////\////.v,  Ki!)7, 
1  Salk.  4'")),  and,  as  suggested  in  section  8  (4),  xujini.  an  alien 
enemy  domiciled  here  may  have  the  right,  apart  from  any 
licence,  to  enforce  the  contract  indirectly  by  such  forms  of 
self-redress  as  lien,  &c.  A  controller  appointed  by  an  order  of 
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the  Board  of  Trade  to  wind  up  an  enemy  firm  iu  pursuance  of  the 
Trading  with  the  Enemy  (Amendment)  Act,  191G,  section  1, 
;i!id  authorised  by  the  Board  to  sue  in  tho  name  of  the  firm, 
can  sue  during  this  war  for  trade  debts  incurred  to  such  linn 
before  the  outbreak  of  the  war  (('untinlio  Caro  Sf  Co.  v. 

Vermont  $  Co.,  [1917]  2  K.B.  587, 

On  the  other  hand,  if  the  performance  of  the  contract  is 
on  the  part  of  a  British  subject  here,  he  can  enforce  the  con- 
tract by  action  during  the  continuance  of  war,  provided,  of 
course,  that  a  cause  of  action  has  accrued  (IT.  /,.  linjlt  ,  /Jmitrt/ 
v.  Miinnln  tin  I  naiirnni-i  Cttin/taii  i/,  [1915]  1  K.B.  'J'JT).  It  i> 
immaterial  that  the  cause  ol  action  accrued  alter  the  com- 
mencement of  war  (see  judgment  of  Kidley.  -I.,  in  H(il^<f  and 
.\in>tli,r  v.  l.oin  nf,  lil  \Lt'njh  ninl  Cnr:nn,  '/'/tin/  I'urtii*  .  iMl'i. 
32  T.L.R.  138;  aflirmed  [1916]  2  K.It.  TO 

The  general  principle  that  an  alien  enemy's  right  to  the 
performance  of,  and  right  of  action  on,  a  contract  concluded 
and  executed  by  him  before  war  are  only  suspended  by  the  war. 
applies  particularly  to  contract*  which  only  require  for  their 
performance  by  the  other  party  the  payment  of  money. 

Where  the  unperformed  ohligation  is  not  an  obligation  to 
pay  money,  matters  become  more  complicated.  If  the  obliga- 
tion is  in  its  nature  incapable  of  being  suspended.  I  lie 
contract  will  be  dissolved  ( (1  risirnltl  v.  WmliliiHjton,  181S.  Hi 
•  lohiisoii,  -l-'IS,  ;ni  American  case).  This,  for  instance,  would 
lie  the  case  if  the  proper  pel l<:i  malice  of  the  contract  reijiiired 
some  dealings  with  the  enemy  during  the  war  (Esposito  v. 
lloinlcn,  1S07,  7  E.  &  B.  T68  I  See  section  13,  Infra.) 

Mnt'itix  nnifiint/i*,  the  same  con-idei  at  ions  may  even  arise  where 
the  party  who  has  fulfilled  his  part  of  the  contract  is  not  an 
alien  enemy,  but  a  British  subject  (see  section  20,  infra).  It 
has  been  suggested  by  Mr.  Alfred  Hutchison,  in  his  article  on 
"  The  Effect  of  War  on  Contracts  and  Payments  of  Debts  "  (in 
the  Commercial  l\>  r/ew  for  September,  1914),  that  money  paid 
in  respect  of  such  contracts,  under  which  no  consideration  has 
been  received  by  the  party  paying  the  money,  may  be  recover- 
able after  the  war  on  the  ground  of  failure  of  consideration. 

A  debt  due  to  an  alien  enemy  being  in  enemy  territory  is 
not  only  irrevocable  by  him  during  the  war,  but  it  is  illegal 
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to  i>:iy  it  (Trading  with  tin-  Knemy  Proclamation,  No.  2,  9th 
Septemhei  .  !!•!  I.  Article  ~>  (1),  which  is  declaratory  of  the 
((.iiiinoii  law).  Mut  it  >uch  enemy  lias  an  :i«renl  in  this 
eituntrv,  <lulv  a|t|ininle(l  lie  fore  the  \var,  the  American  doctrine 
i-  that  payment  to  such  a«rent  is  not  a  crime,  although  the 
nione\  mu-t  not  he  transmitted  by  him  to  his  principal 
Kerthaw  v.  A', /.*•//,  isr.s,  100  Mass.  r,c,l  ,.  Mut  the  Trading 
with  the  Kncmy  Proclamation,  No.  'J.  of  !lth  September,  1914, 

:i-    to    prohibit    such    payment,    in    certain    cases    at    le. 
Article   5   (1);    ( h-fiixfi  in    cy     Knj>/»l     v.    l'^<fij  [>tinn     Plu>*i>h<ili 
//xin.i/,  [191'")]  S.C.   ~>.Vi :  and  Article  5  of  the  Trading  with 
the  Enemy  Proclamation  of  Sth  October.  1!)14,  further  forbid^ 
!i  payment,  where  the  business  is  insurance  or  re-insurance, 
section  !•'{  (2),  infra.] 

1  !.  EXECUTORY  CONTRACTS  MADE  WITH  AN  ALIEN  ENEMY 
MI.IOKI.  TIIK  OITIIIM.AK  OF  WAR. — An  executory  contract  is  a 
contract  which  is  either  wholly  unperformed  or  in  which  there 
remains  something  to  be  done  on  both  sides.  There  was,  up 
to  the  time  of  the  publication  of  the  Supplement  to  this  treatise 
in  June,  1915,  little  or  no  authority  in  English  law  as  to  the 
effect  of  war  on  such  contracts  concluded  with  alien  enemies 
before  the  commencement  of  hostilities.  In  Zinc  Corporntinn. 
L'nniitJ,  am/  lidiiniinc  v.  Skipworth,  1914,  31  T.L.R.  100. 
Sarjant,  J.,  was  of  opinion  that  it  was  not  contrary  to  public 
jMhlicy  for  a  contract  made  before  war  to  provide  that  after  the 
war  trading  should  be  resumed  with  persons  who  were  in  the 
meantime  alien  enemies.  This  case  was  reversed  on  other 
grounds  (31  T.L.R.  107).  It  is  stated  in  the  note  at  the  end 
of  Clemt-nt*ini  v.  ////•.-•.>•///.  1S55,  11  Exch.  1-55,  that  the  declara- 
tion of  war  renders  these  contracts  void.  But,  as  pointed  out 
by  Dr.  E.  J.  Shuster  (The  Effect  of  War  on  Commercial  Trans- 
actions, p.  14,  /».),  this  statement  only  applies  to  special  clas-e- 
of  such  contract^.  If  the  recent  cases  under  the  Lepal  Pro- 

dinirs  against  Enemies  Act,  1915,  and  other  recent  cases, 
together  with  the  American  authorities,  are  taken  into  account, 
a  more  correct  statement  of  the  law  would  be  the  following:  — 

An  executory  contract  concluded  with  an  alien  enemy  before 
the  outbreak  of  war  will  be  dissolved  thereby — (1)  if  it  enures  to 
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the  aid  of  the  enemy  (Fnrtudo  v.  Rogers,  1802,  3  Bos.  &  P. 
191;  Clapham  8tc<imxh/j>  Company  \.  Xtinmlooze  }'eiinf>ot.«-/ni /> 

Handelt-cn    Transport    Maatsehappij    !'////•</<///.    Qewerluchaft 

Ih-iifxelur  Kaiser  of  Unmlorn.  .-\etien-(ie*ellsch<ift  fiir  f/utteit- 
netrich,  and  T/i  i/w  n  &  Co.,  l!»17.  33  T.L.IJ.  ~>Hi;  /•;,-(,!  Jlieoer 
iV  Co.  v.  /'in  Tiiitn  Cnnijnini/,  Limited  ;  J>i/n<itnit  Aeti,  n- 
"xr/titff  (  Vornnil*  Af  frit/  Xoliel  $  Co.)  V.  Sume: 
\',ri  in'/i/t,  Ko^niifK  and  l.iiin;ihii,tt,  Aetii  n-desellteluift  fiter 

/i,r</(,<iit  „/„/  ll,,t'tt,nl>rtrieb  v.  Same,  [1918]  A.C.  260;  or  (2) 
if  it  is  detrimental  tu  British  interests  by  crippling  thr  ilf- 
velopment  of  trade  ami  thus  fettrnn^  Hritisli  trade  during 
war  time  (Zinc  Corporation,  Limitid  \.  ////•»//  [1!)1(>],  1  \\.\\. 
541);  or  (3)  if  it  neces>arily  involves  intercourse  with  the  enemy 
of  any  kind  (Ntii/lnr.  H<n:on  Sf  Co.,  f,/»iit«/  v.  Knu'nische 
Industrie  Gesellschaft,  [1918]  1  K.B.  331);  or  (4) 
where  time  is  of  the  essence  of  the  contract  (New  )'"// 

Life  I  nxnrmiei'  ('nnijiniii/  v.  Sf, it/mm .  1S7H,  !K»  I'tiiled  States 
Reports  (Supreme  Court).  'Jl  :  Sf,,f,  1',,,-h  Sf  Tozer,  Limited  v. 
The  1 1  t/ilninUi  (l.M.ll.ll.,  of  I  hii.<l>er</ ,  (lenmnn/;  Sunn  v. 
I >(  iit.«  lie  Muiliinerfdltrik  of  I hiislx  r<i .  1'eported  in  Tlie  Slieff'ulil 

I), it/i/  Telei/nijih  of  Kith  October,  1916);  or  (5)  where  the  sus- 
|ieiisioii  of  the  contract  during  war  would  involve  the  making 
nt  a  new  contract  between  the  parties  { /finfinctnn  ll<  inutile  Iron 

Cmnimni,  v.  l>ox.<ehl  $  Co.,  [1916]  1  K;B.  811);  or  (in  where 
the  parties  cannot,  on  conclusion  of  peace,  be  made  e<|iial,  for 
the  doctrine  ot  revival  of  contracts  suspended  by  war  is  based 
on  considerations  of  equity  and  justice  (New  York  Life  Insur- 
ance Comi>nny  v.  Sfnt/mm,  1876,  93  United  States  Reports 
(Supreme  Court),  24);  or  (7)  where  the  contract  conflicts  with 
what  is  deemed  in  England  essential  public  policy  (per  Lord 
Parker  in  the  House  of  Lords'  cases  against  the  Rio  Tiuto  Com- 
pany, cited  in  (1),  supra,  [1918]  A.C.  302). 

But  if  the  contract  does  not  fall  under  any  of  the  above 
heads,  it  will  be  merely  suspended  during  the  war  as 
regards  the  right  to  performance  and  the  right  to  action. 
(See  the  judgments  in  Janson  v.  Driefontein  Consolidated 
Mines,  Limited  [1902],  A.C.  484.)  During  the  present  war 
an  irrevocable  power  of  attorney  to  sell  land  and  give  receipts 
for  the  purchase  money  (Tingley  v.  Muller,  [1917]  2  Ch.  144), 
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a    lite    in>uraiice    policy    (Xflii//iinn    v.    I-'., nil,     I  ii  MII; i  nee    Com- 
[1917  ]    1    Cli.    •">!!>.    and    a    lease    i /////>,  y    v.     /..///•-////•///, 
^  K.li.  7<>7     were  la-Id  not   tc  have  heeii  ahro<r;itcd   |,y   the 
tad   that  in  the  first  COM  tin-  donor  of  the  power,    in  the  -ecund 
he   asMiied    person,    and    in    the   third    case   the   lessee    had 
subsequently  become  enemies. 

Thi>  general  -tatnnelit  of  the  law  relates  to  COntra<t- 
lictween  paities  "divided  liy  the  line  of  war."  that  is,  resident 
or  trading  in  the  countries  of  the  respective  belligerents  (see 
( 'oli'tett'-.  Leading  < 'ascs  on  International  Law,  «'}rd  edition, 
vol.  ii..  pp.  liti  t-t  seq.).  It  may  be  exemplified  in  its  applica- 
tion to  the  principal  kinds  of  contracts. 

I     Affreightment.     A   contract   of    afEreightmenl     may  at 

.  nee  he  abrogated  l»y  the  deolaratioD  of  war  (Arery  v.  Bowdcn. 

%    i,..l.    (MJ.    Ill:   "Jli   L..I.   Q.B.    -•{).        This    will   be   the   C8M 

when    its    performaiire    involves    trading    with     the     enemy 

E»po»ito  v.  llmr.l.n.  1857,  7  E.  &  B.  76.'i). 

In  ( 'In  /i/iu  in  Stfiimx/tfji  Com  jinny  v.  Naamloozc  Vennoot&cha  j> 
Transport  Maatsekappij  \'ul«i<m.  Gewerksc/mff 
of  Jldmlorn,  Actien-Gesellschaft  fur  Hvtttn- 
/,,t, •;<•/,,  ,,ntl  Tin/**,, >  $  Co.,  [1917]  2  K.B.  G39,  the  plaintiffs 
were  the  owners  of  a  steamship,  which  was  chartered  by  them 
to  the  defendants.  The  latter  were  a  Dutch  company,  which 
had  all  it>  -haies  held*  by  three  German  companies.  It  was 
managed  by  two  German  directors  resident  in  Holland,  who 
were  under  the  control  of  a  supervisory  committee  of  German  * 
in  Germany.  The  stean^hip  was,  by  the  charter  party,  char- 
tered to  the  defendants  for  live  years  from  February,  191-i.  The 
plaintiffs  sought  a  declaration  that  the  charter  party  was  ended 
li\  the  outbreak  of  this  war. 

Rowlatt.  -I.,  held  that  the  plaintiffs  were  entitled  to  thi- 
declaration.  The  maintenance  of  the  charter  party  in  a  state 
of  MispenMon  during  the  war  would  have  the  effect  of  sup- 
porting the  enemy  during  the  war.  and  the  nature  of  the  con- 
tract was  Mich  that  the  outbreak  of  war  made  it  illegal  in  toto 
even  though  su-pended  or  postponed  in  performance. 

On  the  other  hand,  if  the  performance  of  the  contract  is 
otherwise  lawful  and  can  be  suspended  till  the  end  of  the  war, 
e.g.,  in  the  case  of  a  charter  of  a  ship  for  several  distinct 
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voyages,  ranging  over  a  considerable  period  of  time,  the  con- 
tract will  only  be  suspended  by  war.  Such  a  case  is  not  likely 
in  arise  during  the  present  war  owing  to  the  shortage  of 
shipping,  which  will  probably  continue  for  some  time  after  the 
conclusion  of  peace,  and  the  requisitioning  of  ships  by  the 
Government. 

(2)  Agency. — The  American  doctrine  is  that  the  relation  of 
principal  and  agent  existing  between  the  residents  of  belli- 
gerent Slates  is  not  necessarily,  and  as  matter  of  law,  ter- 
minated by  the  outbreak  of  war.  Whether  the  agency  is 
revoked  or  not  depends  upon  the  circumstances  surrounding  the 
,ind  the  nature  and  character  of  the  agency  (WiUinms  \. 
!>„!)>,  ,  1S!)S.  Hi!)  Tnited  States  Report,.  Supreme  Court,  55). 

A  general  agency  conferring  general  authority  is  probably 
terminated  (Cnitnl  X/////.V  v.  (!  ro.<.-<iii<n/<  r,  !>  Wall.  12).  A 
limited  agency  is  suspend.  '  as  it  involves  any  intercourse 

or  dealing  \\ith  the  enemy,  or  any  transmission  of  money  or 
property  to  an  enemy  country  (ih'nl .  ;  X//»////'.v  Adminittratcn  v. 
/.////////•///'.v  K.ro-ntri.r.  '^  Gfatf  01  882  .  Hut  where  such  agency 
does  not  involve  prohibited  acts,  and  the  assent  of  the  principal 
or  his  subsequent  ratification  i-  expressly  given,  or  may 
nahly  he  implied,  it  continues  until  otherwise  ended  (New 
York  /J/<  / 11*11  rn  m;  dun  jinny  v.  /W/.v.  1877,  9")  I'nited 
States  Reports.  Supreme  ( '  mri .  125).  Such  limited  agencies 
must  be  created  before  war  begins.  (See  Uni(<-<l  X/nfr.t  v. 
(irnssino-i/i'r.  !)  Wall.  72;  United  Sfn><  ••  v.  l.n/.im,  17  Wall. 
002.)  I'nder  these  circumstances  the  American  Courts  have 
sustained  the  following  transactions  :  — 

(n)  An  arrangement  by  an  agent  for  protecting  and  safe- 
keeping his  principal's  property  d'niinl  X/nfrs  v. 
Quigley,  10-5  United  States  Reports,  Supreme  Court, 
595).  If  the  agent  has  the  property  of  the  prin- 
cipal in  his  possession  or  control,  he  must 
preserve  it  safely  during  the  war,  and  must  restore 
it  faithfully  at  its  close  (New  York  Insurance  Com- 
pany v.  Davis,  1877,  95  I'nited  States  Reports. 
Supreme  Court,  425). 

(b)  The  payment  to  an  agent  of  a  debt  due  to  the  principal, 
where  the  agent  and  the  debtor  resided  in  the  same 
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eonniry   (I'nhiiisnii   v.    /nft  rniifii'iinf  Life  Assurance 
Sot-  it  t  it.   1S70,   1    American  Reports,  490;  Sands  v. 

'•       >"«/•/•      Lift       J  nxu  niiin      Com  finny,     1872,     10 

American  Imports,  535).  But  the  agent  must  have 
hem  appointed  before  the  war  (United  States  v. 
.  !»  \\'all.  72).  He  may  invest  moneys 
thus  received  in  property  in  the  territory  in  which 
In-  resides,  e.g.,  a  British  agent  could  invest  it  here 
(see  Stu,ltl,,rt  v.  United  States,  6  Ct.Cl.  340). 

(c)  A  sale  by  .in  agent  of  his  principal's  property  (Murrell 
\.  .luni*.  Hi  Miss.  565).  In  WHH<im»  v.  Paint, 
IS!  IS,  Hi!)  United  States  Reports,  Supreme  Court, 
55,  a  power  of  attorney  executed  by  a  married 
woman,  with  her  husband's  concurrence,  to  convey 
her  laml>  \\a-s  held  not  to  be  revoked  by  the  out- 
break of  the  Civil  War.  And  in  Pope  v.  Chafee, 
14  Rich.  Eq.  (Supreme  Court)  69,  an  authority  to 
an  agent  to  receive  the  proceeds  of  the  sale  of  his 
principal's  land  was  not  deemed  revoked  by  such 
principal  being  taken  as  a  prisoner  of  war. 

((/)  An  attorney's  defence  of  an  action  against  his  client 
(Washington  University  v.  Finch,  18  Wall.  259). 
But  the  relation  of  attorney  and  client  is  generally 
terminated  by  war.  Thus,  in  I  Hark-well  v.  Willard, 
1871,  6  American  Reports,  749,  a  citizen  of  New 
York  had  a  suit  pending  in  North  Carolina  before 
the  (nil  break  of  the  Civil  War;  and  payment  was 
made  during  the  war  by  the  debtor  to  the  attorney. 
It  was  held  that  siu-h  action  was  void,  the  relation 
of  attorney  and  client  being  ended  by  the  war. 

<  >n  the  termination  of  war  an  agent  must  account  to  his 
principal  (Caldwdl  \.  llnnling,  1  Lowell,  326). 

There  are  few  Knglish  authorities  on  this  topic.  A  pay- 
ment to  an  enemy's  agent  in  this  country  being  illegal 
(Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th 
September,  1914,  Article  5  (1);  Orenstein  fy  Koppel  v. 
Kt/y/iti.in  I>ho*i>h<it<  CtHHjHini/.  1914,  2  S.L.T.  'J!):J:  Trading 
with  the  Knemy  Proclamation  of  8th  October,  1!U4,  Articles 
F 
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1,  5),  the  British  Courts  would  presumably  not  uphold  any  such 
void  payment  alter  the  war.  But  this  would  only  apply  In 
payments  to  or  for  the  benefit  of  the  enemy  during  the  war. 
If  it  were  kept  lor  the  principal  until  the  conclusion  of  peace, 
d  rather  it'  it  were  dealt  with  according  to  the  provisions  of  the 
Trading  with  the  Enemy  I  Amendment)  Acts  of  1914  and  l!>Ki. 
there  would  be  no  illegality.  (See  Lord  Parker's  judgment  in 
Diihnltr  ('tftn/ftini/  v.  f'n/ifnn  ntnl  T>/n  >ni</  Rnliler  ( 'tun /mni/ 
(Great  /irif.iin}.  Limited,  [1JU<!]  2  A.C.,  at  p.  :!47.) 

There  is  no  doubt  that  war  terminates  an  agency,  the  con- 
tinuance of  which  during  war  would  involve  intercourse  with 
tile  enemy  (  1 1  injlt  X/«  n  nson  ty  No//\,  I.iinitnl  \.  Atfnn-d'i-i//- 
schaft  fur  Cartonnagen-Ii\,!u<lrn\  [1918]  A.C.  2-'}!).  Hut  it 
is  equally  cleai-  that  the  Trading  with  the  Knemy  i  Amend- 
ment) Acts  of  1914  and  191G  contemplate  that  a  person  may  law- 
fully he  carrying  on  hiisincss  here  on  behalf  of  an  enemy.  Sec- 
tion 2,  sub-section  1.  of  the  former  Art  provides  that  any 
"share  of  profits"  payable  to  an  enemy  shall  be  paid  to  the 
Custodian  Trustee:  and  section  2,  sub-section  5,  of  the  same 
Act  provides  that  "  where  a  person  is  carrying  on  a  business  on 
"behalf  of  an  enemy,  any  sum  which,  had  a  state  of  war  not 
"existed,  would  have  been  transmissible  by  a  person  to  the 
"  enemy  by  way  of  profits  from  that  business  shall  be  deemed 
"  to  be  a  sum  which  would  have  been  payable  and  paid  to  an 
"  enemy."  A<rain,  section  3,  sub-section  1,  of  the  same  Act 
requires  that  any  person  who  holds  or  manages  for  or  on  behalf 
of  an  enemy  any  property,  real  or  personal,  shall  furnish  the 
Custodian  Trustee  with  certain  particulars.  This  recognise! 
that  persons  here  may  lawfully  hold  or  manage  property  on 
behalf  of  an  enemy;  but  they  are  bound  to  obey  any  statutory 
provisions  with  reference  to  it.  In  one  sense  every  contract 
made  by  such  persons  with  reference  to  such  property  is  a  con- 
tract made  for  the  benefit  of  an  enemy,  because  an  enemy  may 
•rain  a  benefit  from  it  on  the  conclusion  of  peace.  But  it 
is  not  a  contract  forbidden  by  the  Trading  with  the  Enemy 
Proclamation,  No.  2,  of  9th  September,  1914 ;  for  it  is  not  a 
contract  for  the  enemy's  benefit  during  war.  Section  4,  sub- 
section 1,  of  the  same  Act  makes  further  reference  to  real  or 
personal  property  belonging  to  or  held  or  managed  for  or  on 
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behalf  nt  ;in  .-n.-iny  :  it  thu^  recognises  -udi  a  state  of  things  as 

MULT  lawfully.  Tlic  Trading  with  tin-  Enemy  (Amend- 
ment \,  • .  I1!'..  .  the  like  effect.  Section  4,  sub-section  1, 
empowers  (he  Hoard  of  Trade  to  ve>t  in  tin-  Custodian  Trustee 
any  teal  or  personal  property  belonjrin^  (,,  ,,,-  l,,.|d  or  managed 
tor  or  on  belialf  of  an  em>my.  Tlie  Trading  witb  tlie  Enemy 
1'roelaiiiations  and  the  Trading  with  the  Knemy  Acts  show 
that  it  is  perfectly  lawful  that  an  alien  enemy's  business  or 
n\  in  this  country  can  be  managed  by  an  agent  here, 
except  in  caaet  where  it  is  forbidden  by  the  Proclamation!  or 
••r  the  common  law  .  (See  the  judgment  of  Swinfen  Kady, 
L.J.,  in  Tin;//,-;/  v.  .!/ ,///,  /-.  [1917-]  2  Ch.,  at  pp.  1GO,  161.) 

If  an  agency  is  to  continue durin«r  this  war,  instead  of  beinir 
di»olved  thereby,  it  must  satisfy  certain  conditions. 

In    the  first  place,    it   must  have  been  created  before  the 

o'it break    of    war   or   before  the   principal   became  an    enemy 

(Tt',11/1.;/  v.    Mnll.-r.   [1917-]  2  Ch.   144:   /t.n'mler  Company  v. 

Contiinntal  Tyre  and  Ritllicr  Company  (Great  Britain),  Lim  if«f, 

l'K>]  2  A.C.  307). 

ondly,  it  must  involve  no  intercourse  of  any  kind  with 
the  enemy  (Iliu/h,  Stevenson  Sf  Sons,  Limited  v.  Actien-Gesell- 
sr/itift  fur  Cartonnagen-Industrie,  [1918]  A.C.  239. 

Thirdly,  any  statutory  provisions,  e.g.,  those  of  the  Trading 
with  the  Enemy  (Amendment)  Acts  of  1914  and  191G,  with 
reference  to  it,  must  be  strictly  obeyed. 

Fourthly,  the  agency  must  not  be  the  branch  of  an  enemy 
insurance  office  (Trading  with  the  Enemy  Proclamation  of  8th 
October,  1914);  see  also  the  judgment  of  Bailhache,  J.,  in 
W '.  L.  Ingle,  Limited  v.  Mannheim  Insurance  Company,  [1915] 
I  l\  it.  'J'JT.  If  it  is  the  branch  of  an  enemy  bank  it  must 
m  express  licence  to  carry  on  business  here  (Aliens  Re- 
st riction  (No.  2)  Order,  dated  10th  August,  1914;  see  section  11, 
.-u/u-a}. 

Fifthly,  it  must  not  tend  to  the  detriment  of  this  country 
or  to  the  advantage  of  the  enemy,  or  be  against  public  policy. 
i  he  judgment  of  Bray,  .!..  in  Tinylcy  v.  Mull>r,  [1917]  2 
Ch..  at   p.  186.) 

Lastly,  it  must  not  involve  acts  or  transactions  forbidden 
by  any  Acts  or  Proclamations  having  statutory  force. 
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v.  Mii/Ier,  [1917]  2  fh.  111.  is  an  example  of  an 
agency  which  satisfied  all  these  requirements.  In  that  case 
the  Court  of  Appeal  held,  following  the  American  case  of 

IFV///V////.V  v.  Paine,  1S!)S,  Ki!»  ri.ii.-d  Stairs  Reports, 
Supreme  Court,  55,  that  an  irrevocable  power  of  attorney  to 
sell  land  and  give  receipts  for  the  purchase  money  is  not  avoided 

by  the  donor  of  the  power  subsequently  becoming  an  alien 
enemy,  and  that  a  contract  of  sale  of  leasehold  premises  entered 
into  hy  the  attorney  in  execution  of  the  power  was  valid. 

It  is  submitted  that  amende-  which  comply  with  above- 
stated  requirements  continue  during  war.  Section  -\  of  the 
Trading  with  the  Knemy  (Amendment)  Act  clearly  recognises 
that  real  or  personal  property  of  an  enemy  may  be  held  or 
managed  for  or  on  his  behalf  by  some  person  in  this  country. 
It  makes  provision  for  such  cases;  but  it  does  not  purport  to 
invalidate  any  contracts  entered  into  by  such  person,  who  is  o| 
course,  an  agent.  1'eal  property  can  hardly  be  managed 
without  the  making  of  some  contracts  by  the  manager,  such, 
for  example,  as  contracts  of  tenancy,  contracts  for  the  sale  of 
produce,  contracts  for  labour  and  for  purchase  of  live  and  dead 
stock,  &c.  If  they  are  not  invalid,  the  agent  can  at  common 
law  sue  upon  them. 

The  earlier  cases  are  not  inconsistent  with  this  statement  of 
the  law.  In  Jtrantlon  v.  Neslitt,  1794,  6  T.K.  23,  when-  a 
broker  in  whose  name  a  policy  was  effected  on  account  of  alien 
enemie>  was  held  disentitled  to  recover,  the  transaction  was  in 
furtherance  of  trading  with  the  enemy.  In  Maxwell  v. 
(J  nui/iut,  1!)14,  31  T.L.It.,  followed  in  the  case  of  In  re 
(,'mn/fi/  <in<t  lilnm,  1915,  31  T.L.R.  153,  it  was  held  that  an 
English  manager  of  an  enemy  business  here,  who  held  a  full 
power  of  attorney  from  his  enemy  principal  to  act  on  the  latter's 
behalf,  could  not  claim  a  declaration  that  he  was  trustee  of 
the  business,  and  that  under  the  power  of  attorney  he  was 
entitled  to  collect  and  give  receipts  for  any  moneys  due  to  his 
principal  in  connection  with  the  business.  But  that  was  an 
action  by  the  agent  against  his  principal,  and  the  declaration 
claimed  was  in  respect  of  a  duty  owing  by  an  agent  to  his 
principal,  and  not  vice  versa.  There  was  no  authority  in  sup- 
port of  such  a  novel  action  ;  and  the  Court  had  no  jurisdiction. 
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This   rase  may   be   contrasted   with   In   re    Th<    '!' nuts  of  the 

liit-in<*x   of   C.    Iin-/i.ffi  in.    II".    Hi  rrii/i/i-   V.    E.    fy    C.    Bechstciii. 

When  war 'broke  out  between  England  ami 
•nany  the  well-known  piano  makers,  Bechsteius,  had  a 
dun  bnnich.  and  were  in  a  curious  position.  Tl,' 
"  \\eie  over  10"  employees,  nearly  all  English.  The  principals 
"  \\ere  lighting  for  the  enemy,  and  the  manager.  aUo  a  Herman. 
"  \\as  in  (iermany.  The  assistant  manager  of  the  London 
"branch  was  a  British  subject,  but  he  had  no  power  to  sign 
"  chei|ue-  on  behalf  of  the  firm,  and  so  could  not  go  on  paying 
"  the  wa^es  i.f  his  workmen.  He  took  out  a  summons  in  the 
"  matter  of  the  trusts  of  the  business  of  C.  Bechstein,  and 
"  claimed  to  be  interested  in  the  relief  sought  as  a  trustee  of 
"  the  -aid  business  property  and  assets.  The  Court  appointed 
"  him  to  be  receiver  and  manager  of  the  London  brunch  on  his 
"  undertaking  (1)  not  to  remit  goods  or  money  forming  assets 
"of  the  defendants'  business  to  any  hostile  country;  and  (2) 
"  to  endeavour  to  obtain  a  licence  from  the  Crown  to  trade" 
(Campbell's  Law  of  War  and  Contract,  p.  70). 

In  concluding  this  topic,  reference  may  be  made  to  the 
express  provision  of  the  Trading  with  the  Enemy  Proclama- 
tion. No.  "2,  of  9th  September,  1914,  Article  G  of  which  provide- 
that  transactions  by  and  with  enemy  branches  locally  situated 
in  British  territory  shall  not  be  treated  as  transactions  by  or 
with  an  enemy.  (See  section  8  (4),  sujim.)  Tin  "  J <•/<///».>•." 
[1917]  P.  'Jls,  decides  that  the  above  Article  G  gives  no  pro- 
tection again>t  the  seizure  of  enemy  goods  which  are  shipped 
from  u  neutral  port  in  the  East  and  landed  at  an  English 
port  <n  runt,  to  an  enemy's  branch  establishment  in  England. 
It  has  no  application  to  the  case  of  the  transfer  of  enemy 
goods  from  one  branch  house  to  another. 

Whether  an  agency  is  terminated  by  war  or  not  depends, 
therefore,  upon  the  nature  and  character  of  the  agency  and  the 
m.  u  instances  of  the  particular  • 

(•'!)  /  n. HI  r<  i  iice. — An  insurance  by  a  British  subject  (includ- 
ing corporation)  of  an  enemy's  property  against  capture  at 
sea  by  the  British  is  illegal  and  void,  whether  the  contract  \\a> 
made  before  or  after  the  war  i  '/'//'  "./,///  /•'/••  ,/t  /•/<•/-."  1804,  5 

Ch.Rob.  128;  The"Bw<t,*  Lutt,"  ISO-l.  it.i.l.  'J  : 
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In  Furtado  v.  Rogers,  ISO'J,  3  Bos.  &  P.  191,  an  insurance 
with  an  English  company  was  effected  by  the  plaintiff  on  a 
French  ship  before  the  outbreak  of  war  between  France  and 
this  country.  The  ship  was  captured  by  the  British  and  con- 
demned as  enemy  property.  After  the  conclusion  of  the  war 
the  plaintiff  sued  on  the  policy.  But  it  was  held  that  the 
contract  of  insurance  was  by  common  law  abrogated  by  war, 
on  the  ground  that  it  amounted  to  an  indemnity  to  an  enemy 
owner  against  tin-  rapture  of  his  property  by  the  ilium's 
State,  which  was  inconsistent  with  the  very  object  of  war. 
In  his  judgment  Lord  Alvanley,  C.J.,  observed  that,  if  a 
British  subject  insured  against  captures,  the  law  would  infer 
an  exception  as  regards  British  capture-;  whilst  if  lie 
expressly  insured  against  such  captures  the  contract  would  be 
void  nl  initio. 

An  insurance  against  the  capture  of  an  enemy's  goods  at 
sea,  though  effected  with  a  British  underwriter  before  the 
outbreak  of  war,  cannot  be  enforced  against  such  underwriter, 
even  after  the  restoration  of  peace,  in  order  to  recover  a  !<>-> 
by  capture  by  an  ally  of  Great  Britain  [/tnim/nn  v.  Cur/inr/, 
1803,  4  East,  410). 

As  previously  observed  in  section  10.  .<u/irn,  an  insurance  of 
goods  in  furtherance  of  an  illegal  trading  with  the  enemy  is 
void  (Potts  v.  Bell,  1800,  8  T.R.  548). 

An  i;r/>n  *.<  insurance  of  an  alien  enemy's  property  against 
sei/ure  by  the  insured's  own  Government  during  a  state  of  war 
is  illegal  and  void  in  its  inception;  but  if  such  seizure  takes 
place  while  war  is  only  imminent,  the  loss  is  recoverable  under 
a  policy  of  insurance  against  capture  in  general  terms  (Janson 
v.  Driefontein  Consolidated  .!////»•,  Limited,  [1902]  A.C. 
JS4).  This  decision  was  severely  criticised  in  15 
Harvard  Law  Review,  ^-17.  "Acts  done  in  contemplation 
"  of  war  are,  if  war  ensues,  regarded  as  if  done  in 
"war  (The  'Jan  Frederick,'  5  Ch.Rob.  128;  The  '  Boedes 
'  Lust,'  ibid.  233).  The  question,  then,  is  whether  it  is 
"  against  public  policy  for  an  insurance  company  to  insure 
"  an  alien  enemy  against  seizure  of  his  property  by  his  own 
"  Government.  No  decision  covers  this.  It  has  been  held 
"  that  insurance  by  an  enemy's  subject  against  capture  of  his 
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da  by  ships  of  tin-  insurer's  Government  is  void 
••  \.  a,,,),  /•-.  3  15.  A  p.  r»l  :  /,.///  ba  \  L  M.  IM  •  i  i  ESaii  .  HIT 
"  The  Around  of  the  decisions  \vas  tli;it  ;i  State  could  not  put 
"  tin-  >ainc  pressure  on  its  enemy  if  the  enemy  knew  it  could 
"  he  re<  -ouped  at  the  end  of  the  war  by  subjects  of  that  S 
'  Tin-  principle  applies  with  ei|ii:il.  it  not  greater,  force,  i  > 
"  insurance  on  goods  sei/ed  by  the  Government  of  the  assured. 
"  Payment  of  such  insurance  would  be  relieving  the  enemy's 
"  ^ubjects  from  the  pressure  put  upon  them  by  his  own  Govern- 
"  nii-iii  to  carry  mi  the  war.  and  would  in  effect  be  paying  the 
"enemy's  expenses.  On  principle  and  authority  the  case  is 
"\\rong,  though  it  has  the  practical  advantage  of  affording 
"  relict  to  commerce." 

Insurances  of  an  alien  enemy's  private  property  on  land, 
ettected  before  the  outbreak  of  war,  will  be  dissolved  thereby, 
at  all  events  if  the  loss  takes  place  in  a  mode  recognised  in 
international  law,  e.g.,  as  a  penalty  for  military  offences,  or 
on  the  ground  of  military  necessity.  Probably  in  all  cases 
where  i  he  loss  was  inflicted  by  the  British  an  insurance  against 
ii  \\ould  be  inoperative  as  against  the  policy  of  the  Govern- 
ment. A  possible  exception  is  a  forced  contribution  (see  Dr. 
Colt-man  Phillipson's  Effect  of  War  on  Contract,  pp.  S-'!-l: 
I,  mi-  <  Innrti  rly  Review,  vol.  18,  pp.  288  et  seq.  ;  the  Trading 
with  the  Enemy  Proclamation  of  8th  October,  1914). 

In  all  other  cases  of  insurance  of  property  effected  before  war 
the  policy  remains  valid,  provided  either  that  it  is  a  fully  paid 
up  policy  or  that  premiums  can  lawfully  be  paid  during  war: 
but  it  cannot  be  sued  on  during  war  (Janson  v.  Driefonfein 
C,,n.«:li<l,,t,,l  J//m.v.  Limited,  [1902]  A.C.  484).  Article  5  (6) 
of  the  Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th 
Sej.t  ember,  1914,  even  as  amended  by  the  Proclamation  of  8th 
October,  1914,  does  not  seem  entirely  to  alter  the  law.  For 
it  -imply  warns  persons  not  to  enter  into  an  insurance  with  or  for 
the  benefit  of  an  enemy  during  the  war,  nor  to  give  effect  to 
such  an  insurance  made  before  the  war.  The  latter  prohibi- 
tion seems  only  suspensory  of  the  remedy  during  the  war.  In 
W.  L.  Ingle,  Limited  V.  Munnlti  I  in  I  n.<nrnin-f  ('nmjxini/. 
[1!H.'>]  1  K.B.  227,  Hailhache,  J.,  held  that  the  Proclamation 
of  8th  October,  1914,  was  not  retrospective,  and  that,  even  il 
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it  were,  payment  of  a  loss  occurring  after  the  outbreak  of  war 
by  a  German  insurance  company,  or  an  action  against  such 
insurance  company  to  recover  a  loss,  was  not  a  transaction  for- 
bidden by  that  Proclamation. 

There  is  only  one  English  case  on  the  effect  of  war  on  life 
insurance,  where  one  of  the  parties  to  the  contract  becomes  an 
alien  enemy.  It  was  the  case  of  Seltanmn  \.  Eaylc  ZnttcroftM 
Company,  [1917]  1  Ch.  519,  where  Neville,  J.,  held  that  two 
policies,  effected  by  an  alien  on  his  own  lite,  were  not  avoided 
merely  by. his  becoming  an  enemy,  tin-  payment  to  and  n>< -eipt 
liv  the  company  of  the  premiums  from  a  surety  of  such  alien 
not  involving  intercourse  with  an  enemy. 

Although  there  are  several  American  decisions,  they  are 
somewhat  conflicting,  and  it  is  not  easy  to  reconcile  them. 
But  the  result  of  the  case  law  Menu  t»  lie  this :  A  failure  to  pay 
the  premiums  during  the  war  avoids  the  policy  (Worthington  v. 
C/uirti-r  <><ik  Life  I  >i.<nr<in<t  ('OIHJHIIII/,  1X7-1,  1!>  American 
Reports,  495).  Where  such  failure  arises  from  the  fad  that 
it  would  involve  intercourse  with  an  enemy  in  enemy  territory, 
then,  although  the  contract  is  ended,  the  assured  is  entitled 
to  the  e(|uit;ible  value  of  the  policy  arising  from  the  premiums 
actually  paid.  This  equitable  value  is  the  difference  between 
the  cost  of  a  new  policy  and  the  present  value  of  the  premiums 
yet  to  be  paid  on  the  forfeited  policy  when  the  forfeiture 
occurred,  and  may  be  recovered  by  action  on  the  conclusion  of 
peace  ( .\V//-  York-  /.//<  I nannum  dtiiijtii  ni/  \.  Xtnthnin,  1S7<'., 

93  United  States  Reports,  Supreme  Court,  24).  The  payment 
ot  premiums  during  the  war  by  the  assured  to  an  agent  of  the 
company,  who  resides  in  the  same  territory  as  the  assured, 
hinds  the  company  (Robinson  v.  International  Life  Assurance 
Society,  1870,  1  American  Reports,  490;  Sands  v.  New  York 
Life  Insurance  Company,  1872,  10  American  Reports,  535) ; 
provided  such  agent  continues  to  have  due  authority  to  receive 
the  premiums  (New  York  Life  Insurance  Company  v.  Davis, 
1877,  95  United  States  Reports,  Supreme  Court,  425,  which 
reaffirmed  New  York  Life  Insurance  Company  v.  Statham, 
1876,  93  1-iiited  States  Reports,  Supreme  Court,  24).  Where 
an  agent  m  such  circumstances  refuses  to  accept  payment, 
the  company  will  be  held  liable  (New  York  Life  Insurance 
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CIHI, < />n ni/  v.  C/n/'fint,  ISii'.l.  :'.  American  Reports,  290).  It 
would  tollou  tn>m  the>c  liat,  it  ;i  Hritish  subject  i-^ 

indued  with  a  German  life  office  which  has  a  branch  here, 
pa\ment  (it  premiums  liy  liini  during  (lie  war  to  Mich  branch 
will  bind  the  (jicnuaii  life  ollice  under  the  above  circumstance-. 
Such  a  transaction  was  e\jire>sly  allows!  by  Article  0  of  the 
Trading  with  the  Knemy  I'roclainat  ion,  No.  2,  of  9th  Sep- 
tember, lull.  Hut  it  is  now  illegal  by  the  provisions  of  the 
hading  with  the  Kneiny  I'l-oclainat  ion  of  (Sth  October,  1914. 

The   American    view   M-ems  to  be  that  a    least- 
is  not  dissolved  by  war,  but   that  the  remedy  of  the  party  to  it 
who    become*   an    alien   enemy   is  suspended   during   the    war. 
This   was  apparently  the  decision  in  the   case  of  an  implied 
e  niract   tor  use  and  occupancy  (Kifi-xtnl  v.   Orange  and  Alex- 
(i nd rin   /'nil irni/  Cnm //IIHI/,  54  How.   Pr.    (N.Y.)  29,  which  was 
>ed    on   other   grounds    in    1877,    25    American    Reports. 
l\i  r*li,nr  v.  Kthiif,  ISfiS.  100  Mass.  561,  is  not  precisely 
in  point.       The  lease  was  made  in  time  of  war  between  persons 
"  not  divided  by  the  line  of  war,"  and  was  held  binding. 

The  Knglish  law  is  the  same  as  the  American.  In  ll<il*c:i 
v.  l.,nr,,,ft-l,l,  [191(1]  '>  K.H.  707.  the  Court  of  Appeal  held 
that  \\here  a  le>see  under  a  lease  made  before  the  outbreak  of 
~uh>e<|uciitly  becomes  an  enemy,  his  covenant  to  pay  the 
rent  is  no;  thereby  extinguished  or  suspended,  and  that  he  can 
be  sued  for  the  rent  that  accrues  due  during  war.  If,  before 
becoming  an  enemy,  he  has  assigned  the  lease  with  the  u>ual 
clan>e  of  indemnity  against  his  liability  for  the  rent,  his 
remedies  against  his  assignee  are  suspended  whilst  he  remains 
an  enemy,  so  that  during  war  he  cannot  enforce  his  right  to 
indemnity  either  by  a  third  party  notice  or  otherwise. 

1 1,  ,,  I > ,,,!.•„,,<„.  1918,  :54  T.L.R.  1G9,  Younger,  -I.,  held 
that,  while  in  a  winding  up  of  an  alien  enemy's  business  under 
the  Trading  with  the  Enemy  (Amendment)  Act,  19Hi,  a  le-M.r 
had  in  general  to  obtain  satisfaction  for  future  rent  by  pro- 
ceedings ;i<r;,iMst  the  enemy  le<-iv.  yet  it  was  the  controller's 
duty  to  v,.H  and  assign  the  lea^e,  it  it  were  valuable  and  possible 
to  tlo  so. 

In    Liniilnii   nut/   .\ort/u-rn    K.tfnti.f   Com /any   V.    Schlesin 
[19K>]  1  K.H.  •,'<!.  the  pai-tie*  were  "  not  divided  by  the  line  of 
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"  war."  There  an  Austrian  subject,  resident  in  England,  had, 
before  this  war,  taken  a  lease  for  three  years  of  a  residential 
Hut  in  a  certain  English  town.  1'ndor  the  terms  of  the  lease  he 
could  not  assign  or  underlet  the  premises  without  the  lessors' 
licence,  which  was  not  unreasonably  to  be  withhold.  Tin1 
area,  within  which  the  flat  was  situate,  was  made  a  prohibited 
area  for  alien  enemies  after  the  outbreak  of  \var,  so  that  the  de- 
fendant could  not  reside  therein.  A  Divisional  Court  held 
that  he  was  liable  for  the  rent  of  his  flat  despite  such  prohibi- 
tion, as  it  was  not  the  basis  of  the  contract  that  he  should 
continue  to  be  allowed  by  law  to  inhabit  the  flat  in  person. 

(•"))  Min-t<i<njf*.  In  llorsnj  v.  l><n-*fij.  ISlill,  !Mi  American 
Decisions,  (i-'i-'l,  it  was  held  that  war  does  not  have  the  effect 
of  preventing  a  citi/en  of  a  State  from  enforcing  its  laws  in 
the  Courts  of  that  State.  Hence  the  law  continues  to  subject 
a  non-resident  enemy's  real  otale,  situated  therein,  to  the  pay- 
ment of  a  debt  contracted  before  the  war,  and  secured  by  a 
proper  mortgage  on  the  property  itself,  which  has  been 
executed  and  duly  recorded  prior  to  hostilities.  In  short,  war 
not  suspend  a  mortgage  where  there  is  no  occasion  to 
to  the  enemy's  Courts  to  enforce  it  against  the  mortgaged 
property.  The  title  of  a  purchaser  from  the  mortgagee  is, 
under  such  circumstances,  good;  provided  that  the  defendant  is 
served  by  publication.  Impossibility  of  receiving  and  com- 
plying with  the  notice  of  publication  makes  no  difference. 
This  American  view  seems  eminently  reasonable,  and  there 
a | »pears  to  be  nothing  in  the  way  of  its  adoption  by  the  Courts 
here. 

((i)  Negotiable  Instruments. — When  a  negotiable  instru- 
ment, such  as  a  bill  of  exchange,  is  made  before  the  war 
between  persons  "  divided  by  the  line  of  war,"  it  is  unenforce- 
able by  an  alien  enemy  during  the  war;  but  the  remedy  revives 
on  the  conclusion  of  peace  (section  12,  supra;  see  Antoine  v. 
Morshead,  1815,  6  Taunt.  237;  Pitt  Cobbett's  Leading  Cases 
on  International  Law,  3rd  edition,  vol.  2,  p.  87).  Article  5  (4) 
of  the  Trading  with  the  Enemy  Proclamation,  No.  2,  of  9th 
September,  1914,  warns  any  person  in  the  British  Dominions 
"  not  to  accept,  pay,  or  otherwise  deal  with  any  negotiable 
"  instrument  which  is  held  by  or  on  behalf  of  an  enemy."  But 
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it   pr..\idcs   ilutt   "tins  prohibition  shall   not  be  deemed  to  be 
inured  b\    an\  -\ho  has  no  reasonable  ground  for 

•'  believing  that  tin-  instrument  is  held  by  or  <»n  account  of  an 
"enemy."  British  or  neutral  holders  in  due  course  can.  at 
common  law,  BU€  on  a  liill  made  with  the  alien  enemy  in  time 
of  \\ar  t  .1  uhnston  8f  Wri(//if  v.  (,'«!,  />////,/,  nth  February.  1809, 

I     I  Kills   of    Kvrhangr    A.  'I,    IS*','.     !•')    & 

Hi  Viet.  c.   111.  section!  s'>,  and  sixth    Ia-1    paragraph  of 

.on    HI.    tupra   .       The   rase  ot    WiUimni    v.    /'nfd  .<///»,    1817,    7 
Taunt.    I  •".!».   (juoted   by    Mr.    I'ilt   Colihett    in    his   Leading  Cases 
on  Intel  national  Law,  :Jnl  i-dition.  p.  87,  as  an  authority  to  the 
•  outran,  does  not  support  his  view;  for  in  that  case  the  party 
>uin«r  wa>  an   indorsee,   who  was  an   alien  enemy  at   the  time 
ot   indorsation.       In    ]Jti,irl//>  irh<  r  ty  Xi/iu/nann  v.  Baerselman, 
Tin    Thin*,    llth  October,   1914,  where  a   bill  was  drawn  by 
merchants  in  Petro^rad  on  a  British  firm  who  accepted  it,  and 
\\as  payable  to  the  order  of  a  Hamburg  merchant,  who  endorsed 
it,    Saiikcy,    -I.,    held    that    the    Hritish    firm   could   not    refuse 
payment  to  the  holders,  a  firm  of  bill  discounters  in  London, 
on  the  Around  that  it  was  endorsed  by  an  alien  enemy;  because 
the  endorsement  was  not  restrictive.     Bills  of  exchange  granted 
or  negotiated  to  alien  enemies  by  British  prisoners  of  war  for 
their  necessities  can  be  sued  on  by  such  alien  enemies  on  the 
conclusion  of  peace  (.\ntniin-  v.  M  nrxlienJ  ,  1815,  G  Taunt.  'J-57), 
Where  English  banks  have  discounted  bills  of  exchange  which 
were  accepted  and  payable  in  (iermaiiy  and  Austria  and  have 
become  due  during  the  present  war,  but  the  payment  of  which 
has  been  postponed  by  emergency  legislation  in  these  countries, 
such  baiiU>  cannot  claim  against   the  assets  of  an  enemy   busi- 
ness  which  drew  these  bills,  presented  them  for  such  discount- 
ment.    and    is    being    wound    up    under    the    Trading   with    the 
Kiiemv  (Amendment)  Act.   l!»l(i.  section  1  (In  re  Fraiu-kt   <nu/ 
Rasch,  [1918]  W.N.  69). 

The  "  tturcnfels,"  decided  in  the  Egyptian  Pi  ixe  Court  on 
h  May.  1!»1"),  dealt  with  the  acceptance  of  a  German  bill 
alter  the  outbreak  o!  the  present  war.  "  The  Chartered  Hank 
"of  India,  Australia,  and  China  claimed  release  of  certain 
"goods  on  board  that  ship  on  the  ground  that  the  ownership 
"of  them  had  passed  to  a  British  (inn  in  Colombo.  The 
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"sellers,  a  German  firm,  consigned  mi  the  !)th  July,  1911.  to 
"the  British  merchants  at  Colombo  (the  buyers)  the  goods  in 
"question,  and  in  respect  of  them  a  bill  of  exchange  was 
"  drawn  on  the  British  firm  on  the  'J'Jnd  -Inly,  1914,  discounted 
"on  the  same  date  with  the  hank,  and  accepted  on  the  llth 
"August,  1914,  when  the  documents  were  handed  over  to  the 
"  British  linn."  The  Court  held  that  the  case  was  one  ol 
documents  against  acceptance:  that  the  property  in  the  -niods 
did  not  pass  until  the  acceptance;  and  that  the  acceptance  after 
the  outbreak  of  war  was  an  act  of  trading  with  the  enemy,  and 
hence  illegal  and  void  (Campbell's  Law  <>l  \Vai  and  Contract, 
pp.  S.VS7). 

In  Motistinir  or  Co.  v.  M<  rnintih  litink  of  Iinfia,  191li.  IS 
Bombay  L.R.  >'J|.  a  Hamburg  merchant  drew  a  bill  of 
exchange  on  the  defendants  in  respect  of  goods,  sold  by  him  to 
them  on  c.i.f.  terms,  on  Vflth  -lune,  HUI,  payable  at  thirty 
days'  sight.  The  hill  was  purchased  by  the  plaintiff  bank  in 
London  for  its  value,  and  sent  out  to  its  Bombay  ollice.  Tin- 
bill  was  accepted  by  the  defendants  on  !j()th  -July,  1914,  being 
payable  at  the  Bombay  office.  The  bill  was  drawn  against 
c.i.f.  goods  on  a  German  ship,  which  in  view  of  impending 
hostilities  took  refuge  in  a  neutral  port.  On  the  maturity  of 
the  bill  on  'JL'nd  August.  l!»l  I,  it  was  presented  by  the  plaintiffs 
for  payment,  and  w;(^  dishonoured  by  the  defendants.  The 
plaintiffs  thereupon  sued  the  defendants  on  the  bill,  alleging 
that  they  were  willing  to  hand  over  the  shipping  documents 
against  payment.  By  a  general  licence  British  owners  of 
goods  on  enemy  ships  could  pay  the  necessary  amounts  to  secure 
then-  goods.  The  defendants  were  held  bound  to  pay  the 
bill  under  these  circumstances  (Campbell's  Law  of  War  and 
Contract,  pp.  83-5). 

The  Trading  with  the  Enemy  Amendment  Act,  1914,  5 
Geo.  V.  c.  12,  has  somewhat  modified  the  common  law.  It 
provides  that  no  person  shall,  by  virtue  of  any  transfer  of  a  bill 
of  exchange  or  promissory  note  made  or  to  be  made  in  his 
favour  by  or  on  behalf  of  an  enemy,  whether  for  valuable  con- 
sideration or  otherwise,  have  any  rights  or  remedies  against 
any  party  to  the  instrument  unless  he  proves  that  the  transfer 
was  made  before  the  commencement  of  the  present  war,  and 
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any  |i;ul\  to  the  instrument  \vlio  knowingly  discharge^  the 
instrument  -hall  lie  deemed  to  lie  guilty  of  trading  with  the 
enemy.  Hut  this  ju-ovision  does  not  apply  where  the  transferee, 

in    some   subsequent    holder  of    the    instrument,   prove-    lh:it    the 

transfer,  or  some  -uhscquent  transfer,  of  the  instrument  was 
made  It.  ln;e  lilth  \ovemlier.  1!)1  I,  in  good  faith  and  for  valua- 
ahle  consideration  (section  (i  (2)).  There  is  a  similar  provision 

o  the  assignment  of  any  debt  or  other  chose  in  action,  or 
delivery  of  any  coupon  or  other  security  transferable  by 
delivery,  or  transfer  of  any  other  obligation  by  or  on  behalf 
ot  an  enemy.  But  here  the  leave  of  the  Hoard  of  Trade  will 
validate  the  transaction  (section  G  (1)). 

St,  />IK  n  M.  }r</d  $•  Co.  v.  I'rnhlimj  and  Goschen,  [1910] 
\V.N.  IS7,  will  be  found  a  good  instance  of  a  transfer  of  a 
bill  subsequent  to  the  war.  which  is  forbidden  by  the  above  Act. 

(7)  Partnership. — There  was,  until  recently,  no  English 
decision  as  to  the  effect  of  war  on  partnership.  Evans  v. 

Imnltnn,  1.S17,  -5  Mer.  409,  only  decided  that  an  agreement 
between  an  American  subject  and  an  Englishman,  who  was 
then  in  America,  for  the  exportation  of  goods  from  England 
to  America  on  their  joint  account  in  time  of  war,  "provided 
"  a  peace  should  not  be  likely  to  take  place  at  the  time  of 
"  shipping  the  goods,"  was  illegal.  Lord  Lindley,  however, 
was  of  opinion  that  war  does  dissolve  a  partnership  (Treatise  on 
the  Law  of  Partnership,  8th  edition,  pp.  87,  88,  111,  048).  In 
I!,  v.  A' «/////-,  1915,  Ml  T.L.R.  22-'*,  the  Court  of  Appeal 
a  — umed  that  a  partnership  came  to  an  end,  by  operation  of  law, 
on  the  outbreak  of  war. 

The  Trading  with  the  Enemy  Act,  1914,  4  &  5  Geo.  Y.  c.  87, 
cnnlaiiied  no  explicit  statement  on  this  point.  Sub-section 
'2  ("  ot  beetion  '->'  apparently  assumed  that  war  does  not  dissolve 
a  partnership.  But,  on  the  other  hand,  section  .3  recognised  thf 
difficulties  of  carrying  on  business  under  such  conditions,  and 
made  express  provision  for  them  of  such  a  nature,  e.g.,  the 
appointment  of  a  receiver  on  the  petition  of  the  Board  of  Trade, 
M  to  suggest  the  dissolution  of  a  partnership  by  war.  A 
proper  course  for  the  English  partner  would  seem  to  be  an 
action  for  dissolution  and  for  the  appointment  of  a  receiver 
and  manager  (l\<>inl>,i<li  v.  /{uinlmrh,  [1914]  W.X.  42-'{j.  But 
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where  a  dissolution  is  not  asked  tor.  and  the  ease  falls  within 
section  3  of  (lit-  Trading  \\ith  the  Enemy  Act,  1914,  4  &  5 
Geo.  V.  C.  87,  the  Court  will  not  appoint  a  receiver  or  an  <  •>' 
/xirfi  application,  the  appointment  requiring  to  he  made 
through  the  Board  of  Trade  (In  re  Kit/'/ifr'x  Cuki  Onn 
lly-l'm.!,^  Cnmj.nny.  [1914]  W.N.  450). 

In  the  ease  of  ///  n  Mi/^tir  l.nrinx  <\  /{run/in/, 
i  I'll  |  \V.\.  ;{«»(),  Warrington,  -I.,  held  (1)  that  applications 
for  the  appointment  of  a  controller  under  the  Trading  with  the 
Knemy  Act.  l!»ll.  I  \-  •">  (leo.  V.  c.  -S7 .  might  he  made  hy 
motion:  (/Ji  that  the  Court  should  require  reasonahle  evidence 
that  the  information  on  which  the  Hoard  of  Trade  h;ised  its 
application  had  reasonable  foundation;  (•">)  that  the  controller 
appointed  should  he  ordered  to  give  the  usual  -ecurily  de- 
manded from  a  receiver:  M>  that  the  Court  should  reserve  the 
power  to  require  the  controller  to  render  and  vouch  his  own 
account  in  addition  to  those  of  the  company:  and  ( •"• )  that  the 
controller  should  make  periodical  reports  upon  the  company's 
1  >u -i  ness. 

It  has,  however,  now  heen  held  that  a  partnership  hetwreii 
an  English  company  and  a  (lerman  company,  the  continuance 
of  which  would  involve  intercourse  with  the  enemy,  is  dissolved 
on  the  outbreak  of  war  (Iliii/li  Sf<  r,  n.^.n  A-  Sun*.  l/nnit«l  \ . 
.\<t/,n-<li*ilhchaft  fiir  ('tiifonnnf/i>i~/nfu..</r/<  [l!)17],  1  K.B. 
842;  affirmed  by  the  House  of  Lords,  [1918]  A.C.  239).  In 
this  case  the  Kn<;lish  partner  continued  the  business, 
u>ini!-  the  machinery  to  earn  profit.  The  House  of 
Lords  held  that,  while  the  (Jernian  partner  was  not  entitled 
to  any  share  of  the-  profits  after  such  dissolution,  which  inijfht 
be  attributable  to  the  skill  or  industry  of  the  English  partner; 
yet  he  would  be  entitled  to  some  allowance  in  respect  of  his 
interest  in  the  machinery  used.  To  put  the  matter  in  another 
way,  some  allowance  might  be  made  in  lieu  of  interest  on  its 
value,  in  respect  of  the  use  by  the  English  partner  of  the 
German  share  in  the  machinery.  On  the  conclusion  of  peace 
the  German  partner  would  not  only  be  entitled  to  this,  but 
also  to  the  capital  value  of  his  share  in  the  machinery  as  at  the 
date  of  the  outbreak  of  war. 

Where  a  partnership  deed,  concluded  between  English  and 
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Herman  pai  i  ner-.  made  provision  for  the  event  of  the  German 
partners  being  called  out  to  serve  in  the(ierman  army,  a  ml  on  the 

outhreak  oi  tliis  \v;ir  all  the  pai  t  nei  -  e  \rnite.  I  .1  deed  of  aCCetSlOII 
to  caii\  out  this  clause  ;md  to  >iihstitule  other  partners,  it 
was  held  that  a  receiver  and  manager  of  the  business  should  be 
appointed  to  cat  iv  on  the  Im-ine-s  for  a  limited  time  (  Annitai/i 
v.  /y,,,-,,,,m«/i,  [lit]:.  \V.\.  ^l). 

Tin-  American  doctrine  is  that  a  partnership  is  dissolved 
Br,  \vhere  a  partner  becomes  an  alien  enemy  ( llubhnnJ  v. 
Miitf/u-ir*,  INTO.  1'!  American  Ifeport-.  -"ili'J;  Wuml*  v.  Wihlir. 
1S7D,  ////V/.,  (iSI;  Taylor  v.  1 1  iilrliinson ,  1ST  I.  18  American 
Report-.  r,'i!i,.  except  as  to  matter-  existing  prior  to  the  war 
i  Gritwoldv.  Waddington,  1819, 1C  Johnson,  438),  and  as  to  wind- 
in«r  tip  (('nun,  r  v.  I'nitxl  Staffs.  1  Ct.Cl.  1;  Douglas  v.  United 
Xfat,s.  \  I  Cl.Cl.  1).  Partnership  property  allowed  to  remain 
in  the  enemy  country  has  impressed  upon  it  enemy  character. 
and  may  he  condemned  as  enemy  property  or  for  breach  of 
blockade  i  Tin  "  \YlU\mn  Bagaley,"  •>  AVall.  407).  In  Matt  In  wt 
\.  .!/•>'/, ,/.  is;.").  !)1  Cnited  States  Reports,  Supreme  Court,  7, 
a  partnership  was  not  held  dissolved  as  at  the  outbreak  of  the 
Civil  War:  hut  that  was  heeause  an  Act  of  Congress  and  a 
Pioi  lamati<  n  hy  the  President  had  fixed  a  later  date  for  the 
it  ion  of  commercial  intercourse  with  the  enemy. 

There  are  sound  reasons  for  the  British-American  view. 
A  partnership  Ix-tween  a  British  subject  and  an  alien  enemy  in 
enemy  territory  can  hardly  continue  for  the  following  practical 
HUB  : 

"  (<i)  The  parties'  power  of  mutual  control  cannot  con- 
"  tinue. 

"  (b)  No  person  can  derive  any  profit  from  his  partner, 
"an  alien  enemy,  trading  in  an  enemy  country. 

"  (r)  It  is  impracticable  to  suspend  all  operations  of  the 
"partnership  business  during  the  war  until  peace 
"  is  declared,  as  it  might  be  a  very  serious  injury 
"  to  force  the  English  subject  to  continue  the  part- 
"  nership  after  a  lengthy  period  of  war,  when  it 
"  might  be  impossible  to  pick  up  the  threads  of  the 
"business  which  had  been  abandoned"  (A. 


80  STA'i  KMKXT    OF    THE    LAW. 

Hutchison  on  "The  Effect  of  War  on  Contracts 
"  and  Payment  of  Debts  "  in  the  Commercial  /\IT/<  H-. 
September,  1914). 

The  first  two  of  the  above  reasons,  vi/.,  (ti)  ami  ('/»•.  were 
stated  by  riumrellor  Kent  in  (rriximld  v.  Waddington,  1S1II. 
Ki  Johnson.  j.'JS,  and  the  last  (c)  is  adduced  by  Hall  in  his 
Treatise  on  International  Law,  lith  edition,  p.  .'{SI. 

(8)  >>Wfy.  A  contract  for  the  <ale  of  land  is  not  necessarily 
dissnlved  hy  the  <;iilbreak  of  \var  (Miirrill  \.  Join*.  1C,  Mi--. 
565j  }Yilli<iin*  v.  A//m.  ISIIS.  lliil  I'nited  States  lleports 
(Supreme  Conn  .  55  both  American  cases).  In  certain  cir- 
cumstances such  a  contract  may  lie  valid,  even  when  the  vendor 
is  an  alien  enemy  in  enemy  territory.  Tiin/ldi  v.  Mul/ir, 
[1917]  2  Ch.  1-U.  is  a  irood  illustration.  In  that  (MUM  a 
German,  for  man \  jmn  resident  in  England,  and  bein<;  about 
t«  proceed  to  Germany  during  the  present  war,  executed  on 
'JOth  May.  1!IK>,  a  power  of  attorney,  made  irrevocable  for  a 
year,  hy  which  hi-  -olicitor  was  appointed  attorney  to  sell  his 
hold  house  in  London  and  to  execute  all  necessary  transfers 
and  deeds.  On  'JOth  May,  1!»1'».  the  German  proceeded  to 
Tilbury  under  a  (iovei  nment  permit  with  the  object  of  em- 
barking for  Germany  via  Flushing.  On  2nd  June,  1!>1  •">,  the 
lea-ehold  premises  were  sold  to  the  plaintiff  by  public  auction, 
who  paid  the  usual  deposit  and  signed  the  agreement  for  sale. 
On  the  tacts  the  Court  of  Appeal  held  thai  at  the  date  of  the 
sale  the  defendant  was  an  enemy.  But  the  Court  also  held 
that  the  power  of  attorney,  having  been  granted  before  tho 
German  became  an  enemy,  and  being  irrevocable  for  a  year, 
was  not  avoided  by  his  subsequently  becoming  an  enemy;  and 
further,  that  the  contract  of  sale  entered  into  by  the  attorney  in 
execution  of  the  power  did  not  involve  any  intercourse  with 
the  enemy,  and  was  not  forbidden  by  the  Trading  with  the 
Enemy  Acts  or  Proclamations  or  the  common  law.  It  was 
valid,  and  could  lawfully  be  carried  out. 

In  no  instance  have  the  English  Courts  upheld  an  executory 
contract  for  the  sale  of  goods  made  before  war  with  a  party  who 
subsequently  becomes  an  enemy.  These  have  been  held  dis- 
solved by  war  on  one  or  other  of  the  grounds  enumerated  in  the 
second  paragraph  of  this  section  (13). 
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tin-  most  importani  recent  cast-  is  Zinc 
tinn.  Limit,,!  v.  ////W/,  [l!)Ki|  1  K.I',.  .11.  In  that  case 
under  certain  pre-war  cunl  pacts  an  Knglish  company  agreed 
t"  -fll  in  tin-  defendants,  who  resided  and  carried  on  business 
in  Germany,  x.inc  concent  i  ale-  \vliidi  were  the  produce  of  the 
plaintinV  mine  in  Australia.  '1'lie  period  of  the  contract  was  ti-n 
yeais.  and  during  that  period  the  plaintiffs  bound  themselves 
not  to  -ell  to  others.  The  contract  provided  that  in  certain 
specified  events  disabling  the  parties  from  performance  the  con- 
tract was  to  be  suspended  during  the  continuance  of  such 
disability.  Such  events  included  force  nnijmre;  but  war  was 
not  in  fact  included  therein.  The  Court  of  Appeal,  affirming 
I  he  judgment  of  Bray,  J.,  held  that  the  contract  had  become 
illegal,  and  was  dissolved  by  the  war.  inasmuch  as  its  con- 
tinuance would  involve  intercourse  with  the  enemy.  The  con- 
iracts  contained  divers  provisions  with  regard  to  the  assaying 
ot  concentrates,  and  numerous  other  provisions  dealing  witli  the 
working  out  of  the  contract.  In  other  words,  Bray,  J.,  held 
that  there  would  remain  acts  to  be  done  under  the  contracts 
which  would  bo  illegal  during  the  war;  and  the  Court  of  Appeal 
airreed  with  him.  But  the  Court  of  Appeal  went  further, 
and  laid  down  a  new  doctrine  to  this  effect.  If  the  terms  of 
a  con  1  1  act  are  such  that  the  suspending  effect  of  the  suspending 
clause  would  tend  to  cripple  the  development  of  the  trade  of 
the  British  party  to  the  contract,  and  so  indirectly  to  fetter  the 
development  of  the  trade  of  this  country  during  war,  the 
contract  will  he  held  dissolved  by  war  on  this  ground.  As 
Swinfen  Kady,  L.J.,  said  in  this  case,  "The  effect  of  such  an 
"  agreement,  dealing  with  an  important  commercial  product  on 
"a  very  large  scale,  is  to  prevent  the  resources  of  the  country 
"from  being  developed,  and  labour  from  being  employed,  and 
"  the  value  of  the  mineral  from  being  realised,  and  the  proceeds 
"  utilised  in  the  best  interest  of  the  country."  This  principle 
was  adopted  by  Sankey,  J.,  in  Rio  Tinto  Company,  Limited  v. 
Ertel  Bieber  and  Co.,  whose  decision  (116  L.T.Rep.  471)  was 
affirmed  by  the  Court  of  Appeal,  1917,  33  T.L.R.  539. 

Both  in  the  last-named  case  and  in  the  cases  of  Rio  Tinto 
Cum  /nun/,    Limitiil    \.      Vcrciiiiytc     Km  nigs    and    Laurahuftte 
>ll<cliaft  futr  /iirt/liitit  <tin/   1  1  u<  ttt  nbttriel  ;   Same  v. 
Q 
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Dynamit  Actien-Gesell.tr/mft  (Vornnil*  Alfred  Nobel  fy  Co.), 
1917,  33  T.L.R.  ">37,  the  Court  of  Appeal  held  that,  as  the 
suspension  of  the  contracts  in  question  involved  prohibited  inter- 
course with  the  enemy,  they  were  dissolved  by  war.  In  Rio 
Tinfii  Cinn  fain/,  LhnitnJ  v.  Ertfl  liiclnr  mnl  Co.,  under  a  pre- 
war  contract  the  plaintiffs  had  agreed  to  supply  cupreous 
sulphur  ore  to  the  defendants,  a  German  firm.  The  ore  was 
to  be  shipped  from  Huelva,  in  Spain,  and  delivered  ex  ship  in 
Rotterdam,  Hamburg,  Stettin,  and  other  Kuropcan  ports.  One 
clause  in  the  contract  provided  that  if,  owing  to  strikes,  war,  or 
any  other  cause  over  which  the  sellers  had  no  control,  they 
should  be  prevented  from  shipping  the  ore  to  Huelva  or  de- 
livering the  same  to  the  buyers,  the  obligation  to  ship  and/or 
deliver  should  be  suspended  during  the  continuance  of  such 
impediment  and  for  a  reasonable  time  atterwards.  By  another 
clause  the  buyers  were  to  declare  in  writing  not  later  than 
1st  -January  of  each  year  the  total  quantity  of  fines  and  lumps 
separately  which  they  \\antcd  during  that  year.  There  was 
also  an  arbitration  clause,  and  a  further  clause  giving  the  Itio 
Tinlo  Company  certain  rights  in  case  a  certain  person  ceased  to 
he  a  member  of  the  German  firm.  The  other  two  cases  were 
of  the  same  kind,  but  were  made  in  (iermany  and  were  to  be 
subject  to  German  law.  They  also  provided  that  disputes 
under  the  contract  were  to  be  settled  by  arbitration.  Hence 
the  German  companies  in  question  contended  that  the  Rio  Tinlo 
Company  was  not  entitled  for  the  time  being  to  bring  an  action 
in  the  High  Court  within  section  1,  sub-section  (i.  of  the  Legal 
Proceedings  against  Enemies  Act,  1915.  Hut  this  objection 
was  overruled. 

The  judgment  of  the  Court  of  Appeal  in  these  three  cases 
was  affirmed  by  the  House  of  Lords  ([1918]  A.C.  260).  Their 
lordships  held  that,  assuming  that  the  suspensory  clause 
covered  the  case  of  a  war  between  this  country  and  Germany, 
it  was  void  as  against  public  policy  on  the  principle  of  Ftirtado 
v.  Roger*,  1792,  •'{  Bos.  &  P.  191,  and  Jan^on  \.  lh-/cf<>nf<  in 
Cansoliddtnl  .!////,•*,  A/////W,  [1902]  A.C.  484.  Apart  from 
that  clause  the  contracts  were  rendered  invalid  by  the  war. 
As  regards  the  contracts  made  in  Germany  and  subject  to 
German  law,  their  lordships  were  of  opinion  that,  until  the 
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contraiN     \\a-    proved.    I  lie    ^ciicial    l;i\v    (it    ;i    foreign    State    must 

be  pre-unicd  in  he  -a  me  a>  Mn^l  i-li  law,  and  that  the 
:i|i|trllaiits  had  not  di-charged  the  nuns  upon  them  of  proving 
ih.ii  the  German  law  differed  from  the  Knglish  law. 

In  Xaylnr,  Benzon  fy  Co.,  Limit',  I  \.  Krainische  Industrie 
Gesscllschajt,  [1918]  1  K.I  5.  .'!:>!.  a  pre-war  contract  between 
the  plaintiffs,  an  English  company,  and  the  defendants,  an 
Austrian  corporation,  for  the  sale  of  40,000  tons  of  ore  for  de- 
li very  over  the  years  1914  and  1915  inclusive,  was  declared 
dissolved  by  McCardie,  J.,  by  the  outbreak  of  war  between'!  his 
country  and  Austria,  on  the  ground  that  the  suspension  clause 
in  the  agreement  could  not  be  given  effect  to  without  inter- 
course with  the  enemy.  Mr.  Justice  McCardie's  judgment  is 
invaluable,  because  he  discussed  the  suspension  clause  and  the 
meaning  of  "  war  "  in  such  clauses.  In  this  case  the  suspension 
clause  was  as  follows:  — 

"  In  cases  of  stoppages  of  mines  or  works  or  of  loss  or  delay 
"during  transit  owing  to  accidents,  strikes,  lock-outs,  wars, 
"  civil  commotions,  epidemics,  quarantine,  dangers  of  the  seas, 
"  or  of  any  other  cause  beyond  the  control  of  the  sellers  or  the 
"  buyers,  the  deliveries  now  contracted  for  may  be  wholly  m 
"  partially  suspended  by  the  sellers  or  the  buyers  during  the 
"  continuance  of  same  without  liability.  The  buyers,  however, 
"  undertake  to  receive  any  quantities  for  which  the  sellers  may 
"  have  engaged  freight  before  advice  of  such  stoppage." 

An  arbitration  clause  provided  that  "any  dispute  arising 
"  out  of  this  contract  shall  lie  referred  to  arbitration  in  London 
"  in  the  usual  manner." 

Mr.  Justice  McCardie  said  that  the  word  "  war  "  in  the 
suspension  clause  was  uncertain  in  its  scope.  Its  ambit  varied 
with  the  nature  and  provision-  of  the  contract  and  the  circum- 
stance- nt  the  case.  The  Court  had  to  consider  in  each  case 
the  scope  of  its  suspense.  Cases  of  charter  party  or  insurance 
would  frequently  require  a  broad  meaning  of  "war."  But  in 
the  present  case  his  lordship  thought  that  this  word  had  a 
limited  scope,  and  did  not  extend  to  a  direct  war  between  Great 
Britain  and  Austria.  The  clause  was  appropriate  to  wars 
which  alVectcd  the  buyers  only  or  the  sellers  only,  and  perchaiu  «.• 
In  \\ars.  nther  than  that  between  (ireat  Britain  and  Austria, 
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which  affected  both  buyers  and  sellers.  The  words  related 
(a)  to  stoppage  of  mines  or  works,  and  (I)  to  loss  or  delay  in 
transit  owing  to  the  causes  mentioned.  None  of  such  things 
had  occurred  here.  The  disturbances  indicated  by  the  sus- 
pension clause  were  local.  Such  clause  also  contemplated  that 
advice  should  be  given  by  one  side  to  the  other  of  part  or  com- 
plete stoppage.  Further,  the  arbitration  clause  covered  dis- 
putes under  the  suspension  clause.  As  a  war  between  Great 
Britain  and  Austria  precluded  all  intercourse  he< \vcen  the 
parties  to  the  contract,  such  a  war  must  have  been  beyond  that 
contemplated  by  the  parties.  Hut  it  the  suspension  clause 
did  contemplate  Mich  a  war,  then  it  would  involve  prohibited 
intercourse  with  the  enem\  .  Advice  of  stoppage  had  to  be 
given  by  the  parties.  EfooOUfM  muM  therefore  be  had  to 
the  arbitration  clause.  Arbitration  could  not  take  place 
without  intercommunication  between  the  parties.  In  short, 
on  this  assumpt  ion  the  contract  \\as  avoided  by  its  contemplat- 
ing intercourse  between  the  parties  alter  the  outbreak  of  \\ai 
between  this  country  and  Austria. 

'I' In-  Orcuncru  Iron  (>/•<  Cmn/  uni/  v.  AY/Vy/.  Kru/ijt  Actien- 
/stJniff,  11)17,  '•>'•>  T.L.If.  ~>~(),  is  an  instance  of  a  dis- 
solution of  a  contract  of  sale  which  would  have  involved  trading 
with  the  enemy.  The  plaintiffs  were  an  English  company, 
formed  by  two  English  companies,  by  Alfred  Krupp,  trading 
in  Germany  as  Friedrich  Krupp,  and  by  a  Spanish  firm,  for 
the  purpose  of  carrying  out  contracts  for  the  acquisition  of  iron 
ore  mines  in  Spain  and  of  a  concession  for  a  Spanish  company. 
Hy  the  memorandum  and  articles  two  directors  were  to  be 
nominated  by  each  of  the  promoters,  and  the  company  was  to 
make  identical  contracts  with  each  of  the  promoters  for  the 
supply  of  iron  ore  to  them.  The  promoters  took  the  whole 
capital.  The  agreement  between  the  plaintiff  company  and 
Krupp  provided  that  it  should  continue  for  ninety-nine  years, 
and  that  the  latter  should  take  a  minimum  quantity  of  iron  ore 
per  annum.  If  by  reason  of  war  the  proper  quantity  of  ore 
could  not  be  delivered  to  Krupp,  the  deficiency  was  to  be  made 
up  during  the  five  years  after  war.  By  an  article  in  the 
contract  the  agreement  (except  the  clause  for  arbitration  in 
case  of  disputes)  was  to  have  no  force  while  an  unavoidable 
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eaii>c  pirvt  -nted  delivery  or  receipt  of  iron  ore;  but  thi>  <lnl 
nut  .ippl\  tu  provisions  as  to  settlement  of  accounts.  In  190»'J 

Kril|>|>  lian-lencd  the  henelit  of  the  agreement  to  \''  l  ied.  Kmpp 
Actien-deselUchalt,  ;i  (lei-man  company  man  ut'act  uring 
ordnance  and  ammunition  in  Germany.  On  the  outbreak  of 
war  the-e  defendants'  interest  in  the  above  agreement  were 
ye-ted  in  the  Custodian  Trustee;  and  Younger,  J  .  ,  held  that 
the  agreement  was  dissolved  by  the  war  between  this  country 
and  Germany,  except  as  to  the  defendants'  liability  to  pay  for 
ore  delivered  before  the  war  be^an.  The  Court  of  Appeal 
allirmed  this  judgment  on  the  ground  that  the  contract  QMM- 
sarily  involved  eontinuou>  inteieourse  with  the  enemy,  and 
wa-  not  in  any  way  ancillary  to  any  right  or  title  to  the  shaie- 
in  the  company.  (See  Tlu  TVnuw  of  l">th  .March,  1918.) 

In  .\"i/lur.  Ittnzon  $  Co.  v.  Aron  ILirsch  fy  Co.,  1917,  M-'l 
T.L.R.  432,  under  two  pre-war  contracts  the  plaintiffs,  mer- 
chants in  London,  sold  to  the  defendants,  who  carried  on 
businos  in  (ierinanv,  certain  quantities  of  pyrites  to  be  de- 
livered f.o.b.  at  Huelva,  in  Spain,  at  various  dates  between 
August,  191-1,  and  1917.  The  times  of  shipment  were  to  be 
mutually  arranged.  It  was  provided  that,  in  case  of  war 
hindering  shipment  or  delivery,  deliveries  might  be  suspended 
during  the  war,  and  shipments  were  to  be  resumed  as  soon  as 
possible  after  peace.  Bray,  J.,  held  that  the  contracts  had 
become  commercially  impracticable,  and  were  dissolved  as  from 
4th  August,  1914,  by  reason  of  the  outbreak  of  war  with 
Germany  . 

An  executory  contract  of  sale  will  be  dissolved  where  time  is 
of  the  essence  of  the  contract.  In  Steel,  Peech  $  Tozer,  /,////  id  <l  v. 
Tin  Hydraulic  (l.M  .It.ll..  <>f  Ihiixhcry,  Germany,  The 
Slnffi.1,1  Ihtihj  T<l«jr«i>h  of  14th  October,  191G,  the  British 
plaintiffs  agreed  to  deliver  to  the  defendants  under  a  pre-war 
contract  made  in  July,  1914,  a  hydraulic  high-speed  forging 
press  at  the  price  of  £0190.  The  contract  was  for  delivery 
within  seven  mouths  of  the  order,  and  there  was  no  alternative 
time  given  in  the  event  of  war.  Bray,  J.,  said  that  there  must 
be  a  declaration  that  the  contract  was  abrogated  by  the  war 
between  Great  Britain  and  Germany,  which  began  on  4tk 
August,  1914.  There  must  be  some  limit  to  the  time  within 
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which  the  article  was  to  be  delivered,  and  in  his  opinion  the 
contract  must  be  held  to  be  at  an  end.  (See  also  Steel,  P«<  h 
$  Tozcr,  Limited  \.  /)<  ti/x</u  M nchiiu'i-ftiltrik  of  I )nidx  r<j,  The 
Sheffield  Daily  Tel, •<,,•„/, h  of  14th  October,  1916.) 

Where  the  suspension  of  the  con! met  of  sale  during  war 
would  involve  the  making  of  a  new  contract  between  the  parties 
it  will  be  dissolved  by  war. 

In  Dtifuuton  Hematite  Iron  ('inn/Kim/  v.  PoueM  ^'  Co., 
[1916]  1  K.B.  811,  the  |)laintitVs,  an  Knglish  company,  con- 
tracted ill  1911  with  the  defendants,  a  German  firm,  to  sell  all 
their  pig-iron  to  the  latter,  who  agreed  to  do  their  utmost  to 
promote  the  sale  of  such  iron.  The  German  firm  were  to  take 
a  certain  quantity  yearly,  but  on  failure  to  <lo  so  were  only 
to  loose  their  control  of  the  output.  The  Knglish  company 
agreed  to  refer  all  Continental  purchaser-,  to  the  German  firm 
as  their  sole  agents.  The  company  was  not  bound  to  deliver 
in  case  of  strikes  or  stoppage  of  their  works  from,  unforeseen 
caused,  and  the  German  firm  were  not  bound  to  take1  delivery 
during  any  German  mobilisation.  Kither  party  might  give 
twelve  months'  notice  of  termination  of  the  contract.  Bray, 
J.,  in  declaring  the  contract  dissolved,  and  not  merely  sus- 
pended, said  that  a  contract  could  only  be  suspended  where  such 
suspension  did  not  involve  the  making  of  a  new  contract  be- 
tween the  parties.  Performance  during  the  war  by  the 
plaintiffs  would  be  illegal.  This  contract  brought  the  parties 
into  continuous  relations  with  each  other,  and  involved  con- 
tinuous efforts  on  both  sides.  To  affirm  that  such  a  contract 
stood  generally,  although  for  the  time  it  could  not  be  acted 
upon,  was  not  to  maintain  an  existing  contract,  but  to  make 
a  new  one. 

This  examination  of  executory  contracts  of  sale  of  goods 
made  before  war  with  a  party,  who  subsequently  becomes  an 
enemy,  warrants  the  conclusion  that  all  such  contracts  are  dis- 
solved by  war.  A  suspension  clause,  especially  if  combined 
with  an  arbitration  clause,  will  either  involve  prohibited  inter- 
course with  the  enemy  or  the  making  of  a  new  contract  between 
the  parties.  If  there  are  no  such  clauses,  there  will  be  trading 
with  the  enemy.  The  mere  fact  that  the  contract  is  beneficial 
to  the  English  party  to  the  contract  is  immaterial  (judgment 
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-    Jn.liistri,-  (,;  it     mis]  1  K.B.  331).      Nor 

does    it    matter    lh;it     under    the    contract     benefits    will    ;, 
attei     p.  -ace    In    the    alien    enemy    |i;trty    In    tin-    contract    (Lortl 
1'arkei's       judgment       iii       /tu/nilir       (  '<////  /"//"/,       Limited      V. 

Continental  '/'///•<  mnl  /'///</•»/•  Company(Qreai  Britain),  Limited  t 

I'l'.      J    AC.,    at    p.    -'547).        Neither  of  such    reasons   is  u 

pOUnd    I'    I    dissolution    nt    the   rolitl.H 

,im/  I  ><  l.inliin  -  in  CnrjHH-iitiiiiix.  "The  slia!'4'> 
"and  ilfliriiluro  nt  r!iiu|>aiii«-N  incnr|mialfil  under  Jiriti-li  law 
"  wliidi  ait-  held  l>y  enemy  >ul»jeet-  at  the  outbreak  nt  a  \\;ii 

"  will  lint  c..i-(.  in  cxi-sl,  hul  mil-l  eniitilille  a-  ]irn|iert  ies,  \\hat- 
!  l»e  decided  a>  tn  the  nwiiersliip  nt  thnse  properties.  There 
"  i-  tlieretni.'  no  alternative,  hut  either  to  eonfi>eate  them  for 
"the  henelit  nt  the  Hrili>h  (  invernmeii  t  .  which  in  many  < 
"  \vmild  lie  contrary  tn  treaty  and  in  all  cases  is  now  out  of  the 
"  question,  or  to  regard  the  enemy  shareholders  and  debenture- 
"  ludders  as  continuin<:  to  he  such.  To  strike  out  the  enemy 
"subject-  from  the  lists  ot  perxms  interested,  without  more, 
"  uniild  practically  be  to  confix  ate  their  properties  for  the 
"  benefit  of  the  other  shareholders,  a  proceeding  which  would 
%<  be  pmteM|ue  in  its  injustice,  and  which  would  fall  within 
"the  >|iirit.  it  not  within  the  letter,  of  treaties  prohibiting 
!i  fixation.  Mut  the  dividends  on  the  shares  and  the 
"  interest  on  the  debentures^  so  far  as  not  represented  by 
"  coupon-*  payable  in  beater,  and  of  which  therefore  the  owner- 
"  ship  would  not  be  apparent  to  the  companies,  cannot  be  paid 
"  tn  the  enemy  subjects  during  the  war.  After  its  close  they 
"  will  lx'  entitled  tn  claim  the  back  dividends  and  interest, 
"  but  not  to  interest  nn  debentures  after  their  maturity. 
"subject,  in  the  case  of  shareholders,  to  their  paying  any  calls 
"  made  in  the  meantime.  And  the  prohibition  of  commercial 
"  intercourse  with  enemy  subjects  will  during  the  war  prevent 
"  the  shareholders  from  exercising  voting  powers,  while  the 
"  enemy  directors,  who  cannot  continue  to  fill  their  places 
"  while  their  duties  would  be  in  suspense,  must  be  regarded  at- 
"deprived  of  that  character  from  the  outbreak"  ("Westlake's 
International  Law,  vol.  ii..  op.  l!)-50;  see  also  Lindley's 
Treatise  on  Company  Law,  Gth  edition,  vol.  i.,  p.  5M).  Whether 
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choses  in  action,  in  the  sense  of  rights  under  a  contract,  which 
belong  to  an  alien  enemy,  can  he  enforced  for  the  henelit  of 
tin-  Crown,  and  thus  confiscated  by  it,  woul'd,  however,  appear 
a  matter  of  douht.  An  affirmative  answer  seems  to  be  given 
in  such  cases  as  Attorn,  >/-(;<  mi-nl  v.  Wc«/<n  A-  Xhales,  lii'.t'.). 
Park,  267,  and  De  WtM  v.  ///•/////»«,  1856,  1  H.  &  N.  178;  but 
the  contrary  is  hold  in  F\irtn<l<>  v.  /'<></<  /•>•.  ISO',?,  •"•  Bos.  &  P. 
191,  200,  and  Wolff  v.  O.rlu.hn,  1X17,  (i  M.  &  S.  !)',',  102.  Prob- 
ably such  right  may  exist  in  the  ;il>-tract,  but  has  not  been  e\er- 
ci-ed  (see  the  judgment  of  Lord  Ifeading,  C..I..  in  /'*//•/</•  v. 
Freiu/t>i/t<ri/,  K  rt(/l/n</cr  v.  S.  Xiunml  ty  l\(,.«nf<ltl.  In  re 

m't  Patent,  I'M •'-.  31  T.L.R.,  at  p.  ir,7).      In  Wolff  v. 

Ofholni,  1M7.  'i  M.  »S:  S.  !>'J,  howrver.  it  was  decided  that 
payment  of  a  debt  to  the  Danish  Trcasi.ry.  in  accoi<laiice  with 
a  Danish  ordinance  oonfiftcating  deht>  due  to  Knglish  >uhjects, 
was  no  defence  to  an  action  for  the  debt  here,  ln-cause  viich 
confiscation  was  contrary  to  the  law  of  nations.  The  opinion 
of  Lord  Parker  is  al>o  again>t  the  right  of  confiscation  of  jtrivate 
property  [Daimler  CninjHini/,  Lnnlt«l  v.  Continental  '/'///•/  <unl 

/'u/,f>tr  Cum IIIDIIJ  (Great  Jirifnin).  /.imifnf,  [1!U(>]  2  A.C.,  at 
'•1-7).  The  only  prohibition  in  connection  with  share-  in 
the  Trading  with  the  Knemy  Proclamation,  No.  2,  of  9th 
September,  1914,  is  in  Article  •>  (6),  which  prohibits  any  new 
transactions,  or  the  completion  of  any  transaction  already 
entered  into,  with  an  enemy  in  any  stocks,  shares,  or  other 
securities. 

The  Trading  with  the  Enemy  Amendment  Act,  1914,  •'> 
Geo.  V.  c.  12,  contains  provisions  relating  to  an  alien  enemy's 
interests  in  com  panic-.  It  enables  an  official,  culled  the 
Custodian,  who  is  to  be  appointed  by  the  Board  of  Trade 
(section  1  (1)),  and  who  in  England  and  Wales  is  the  Public 
Trustee  (section  1  (Ui).  and  in  Scotland  the  Accountant  of  Court 
(London  Gazette,  llth  December,  1914),  to  collect  the  pay- 
ments of  dividends,  interest,  or  share  of  profits  due  to  an  alien 
enemy  by  a  person,  firm,  or  company  (section  2  (1)),  and  to 
hold  such  until  the  termination  of  the  war,  to  be  thereafter 
dealt  with  in  such  manner  as  the  King  may  by  Order  in 
Council  direct  (section  5  (1)).  Payment  is  compulsory  on 
the  party  liable  within  fourteen  days  after  27th  November, 
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1!»1  I.   ..!•  within   fourteen  day>  alter  it    il   due.   M  the  CAM   may 

BOtlOD  '->'  (1  |.  For  tin-  purpose*,  (it  the  Act  the  c 
"  dividends.  interesl,  or  -hare  (if  profits  "  means  any  dividends, 
honus.  (.!•  intereei  in  respect  ot  any  shares,  stock,  debentures, 
debenture  stock,  or  other  obligations  of  any  company,  any 
interest  in  respect  of  any  loan  to  a  firm  or  person  carrying  on 
business  for  the  purposes  of  that  business,  and  any  profits  or 
-haie  of  profits  of  such  a  business,  and,  where  a  person  is 
carrying  on  any  business  on  behalf  of  an  enemy,  any  sum 
which,  had  a  state  of  war  not  existed,  would  have  been  tran  — 
niisxjble  by  a  person  to  the  enemy  by  way  of  profits  from  that 
I  nisi  ness  is  to  be  deemed  to  be  a  sum  which  would  have  been 
payable  and  paid  to  that  enemy  (section  2  (5)).  Persons  who 
have  or  control  an  enemy's  property,  real  or  personal  (includ- 
ing any  rights,  whether  legal  or  equitable,  in  or  arising  out  of 
property,  real  or  personal),  are  bound  to  disclose  it  to  the 
Cu-todian  under  heavy  penalties  (section  3  (1)).  Every 
company  incorporated  in  the  I  nited  Kingdom  and  every  com- 
pany which,  though  not  incorporated  in  the  United  Kingdom, 
has  a  share  transfer  or  share  registration  office  in  the  United 
Kingdom  must,  within  one  month  after  the  passing  of  the  Act 
('JTtli  November,  1914),  by  notice  in  writing  communicate 
to  the  Custodian  full  particulars  of  all  shares,  stock,  debentures, 
ami  debenture  stock  and  other  obligations  of  the  company 
which  arc  held  by  or  for  the  benefit  of  an  enemy;  and  every 
partner  of  every  firm,  one  or  more  partners  of  which  on  the 
commencement  of  the  war  became  enemies  or  to  which  money 
had  been  lent  for  the  purpose  of  the  business  of  the  firm  by  a 
person  who  so  became  an  enemy,  must  within  the  same  period, 
by  notice  in  writing,  communicate  to  the  Custodian  full  par- 
ticulars as  to  any  share  of  profits  and  interest  due  to  such 
enemies  or  enemy.  Heavy  penalties  are  imposed  on  the  com- 
pany or  partner  failing  to  comply  with  this  provision  (section 
;  V  .  No  transfer  made  after  'JTth  November,  1914,  by  or  on 
behalf  of  an  enemy  of  any  securities  is  to  confer  on  the  trans- 
feree any  rights  or  remedies  in  roped  thereof:  and  no  company 
or  municipal  authority  or  other  body  by  whom  the  securities 
were  i  — ued  or  are  managed  mu-i.  except  so  far  as  provided 
in  the  Act,  take  any  cognisance  or  otherwise  act  upon  any 
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notice  of  such  a  transfer  (section  S  (1)).  No  entry  must  be 
made  during  the  continuance  of  the  war  iu  any  register  or 
branch  register  or  other  book  kept  in  the  tJiiited  Kingdom  ot 
any  transfer  of  securities  -tin-rein  registered,  inscribed,  or 
standing  in  the  name  of  an  enemy,  except  by  leave  of  a  Court 
of  competent  jurisdiction  or  of  the  Board  of  Trade  (section 
>S  (2)).  No  share  warrant-  payable  to  hearer  are  to  be  issued 
during  the  continuance  ol  the  present  war  in  respect  of  any 
-hares  or  stock  registered  in  the  name  of  an  enemy  (section 
iS  (•'{)).  Heavy  penalties  are  imposed  for  contravention  of 
these  provisions  upon  the  company  or  body  in  default,  and 
upon  every  director,  manager,  secretary  of  the  company  or 
body  who  is  knowingly  a  party  to  the  default  (section  S  (4)). 
"Securities"  here  mean  any  annuitie-.  -lock,  shares,  deben- 
tures, or  debenhin-  stock  i--ued  by  or  on  behalf  of  the  Govern- 
ment or  by  any  municipal  or  other  authority,  or  by  any 
company  or  by  any  other  body  which  are  registered  or  inscribed 
in  any  register,  branch  register,  or  other  book  kept  in  the 
I'nited  Kingdom  (section  8  (5)).  Where,  during  the  continu- 
ance of  the  war,  any  coupon  or  other  security  transferable  by 
delivery  is  presented  for  payment  to  any  company,  municipal 
authority,  or  other  body  or  person,  and  the  company,  body, 
or  person  has  reason  to  suspect  that  it  is  so  presented  on  behalf 
of  or  for  the  benefit  of  an  enemy,  the  company,  body,  or  person 
may  pay  the  sum  due  in  respect  thereof  into  the  High  Court, 
and  same  is,  subject  to  rules  of  Court,  to  be  dealt  with  accord- 
ing to  the  orders  of  the  Court,  and  such  a  payment  is  for  all 
purposes  to  be  a  good  discharge  to  the  company,  body,  or  person 
(section  7).  During  the  continuance  of  the  present  war  a 
certificate  of  incorporation  of  a  company  is  not  to  be  given  by 
the  Registrar  of  Joint  Stock  Companies  until  there  has  been 
filed  with  him  either  (a)  a  statutory  declaration  by  a  solicitor 
of  the  Supreme  Court,  or,  in  Scotland,  by  an  enrolled  law 
agent  engaged  in  the  formation  of  the  company,  that  the 
company  is  not  formed  for  the  purpose  or  with  the  intention 
of  acquiring  the  whole  or  any  part  of  the  undertaking  of  a 
person,  firm,  or  company  the  books  and  documents  of  which 
are  liable  to  inspection  under  the  Trading  with  the  Enemy 
Act,  1914,  4  &  5  Geo.  V.  c.  87,  section  2  (2),  or  (b)  a  licence 
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;i  statutory  declaration  ha-  been  tiled,  it  is  lint  lautul  lor  the 
companv.  during  tin-  continuance  of  tin-  present  war.  without 
the  licence  of  tin-  Board  of  Trade,  to  acquire  the  whole  or  any 
part  of  sueli  undertaU ing :  and  heavy  peiialtie-  are  imposed 
on  doing  >o  (-ect ion  !»  (2)).  The  undertakings  here  referred  to 
are  tho-e  («)  of  u  linn,  one  of  who-e  partners  was  immediately 
before  or  at  any  time  since  the  commencement  of  the  present 
war  a  subject  o).  or  resident  or  carrying  on  business  in,  a 
State  for  the  time  being  at  war  with  Great  Britain;  or  (6)  of 
a  company  of  which  one-third  or  more  of  the  issued  capital  or 
of  the  directorate  immediately  before  or  at  any  time  since  the 
commencement  of  the  present  war  was  held  by  or  on  behalf  of 
or  consisted  of  persons  who  were  subjects  of,  or  resident  or 
earrvin<:  on  hu-iness  in.  a  State  for  the  time  being  at  war  with 
(iieat  Britain;  or  (c)  of  a  person  who  was  or  is,  or  of  a  firm  or 
company  which  were  or  are,  acting  as  agent  for  any  person, 
firm,  or  company  trading  or  carrying  on  business  in  a  State 
for  the  time  being  at  war  with  Great  Britain  (Trading  with 
the  Enemy  Act,  1914,  4  &  5  Geo.  V.  c.  87,  section  2  (2)).  For 
the  purposes  of  the  Trading  with  the  Enemy  Amendment  Act, 
1914,  5  Geo.  V.  c.  12,  "enemy"  has  the  same  meaning  as  in 
any  Proclamation  issued  by  the  Crown  dealing  with  trading 
with  the  enemy  for  the  time  being  in  force;  and  "  commence- 
"  ment  of  the  present  war"  means  as  respect  any  enemy  the 
date  on  which  war  was  declared  by  the  Crown  on  the  country 
in  which  that  enemy  resides  or  carries  on  business  (section  14 
(2)).  In  the  application  of  the  Act  to  Scotland  the  necessary 
change  of  terminology  is  made  (section  14  (3)).  The  Act  does 
not  seem  to  apply  outside  the  United  Kingdom.  Its  other 
relevant  provisions  will  be  found  in  their  appropriate  place  in 
this  book. 

The  review  of  the  British-American  case  law  shows  that 
\\ar  will  dissolve  such  commercial  contracts  as  those  of  sale  of 
goods,  charter-parties,  partnerships,  insurance,  and  general 
agencie-:  hut  rights  of  property  arising  out  of  them  and  in 
•existence  before  the  war,  e.g.,  accrued  claims  for  damages, 
return  of  premium  (if  due)  on  cancellation  of  a  marine  policy 
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(otherwise  lawful),  surrender  value  of  a  life  policy,  and  the 
like,  will  be  enforceable  after  the  war.  Under  certain  cireuin- 
stances  special  agencies  and  contracts  of  sale  of  land  will  not  be 
dissolved;  nor  will  a  lease.  A  promise  of  marriage  will  also 
not  be  dissolved;  and  contracts,  where  property  is  the  important 
tiling,  and  the  mutual  obligation!  are  incidental  thereto,  will 
only  be  .suspended.  Other  cases  may  be  imagined  in  which 
a  contract  would  only  be  suspended,  f.g.,  a  contract  entered  into 
before  the  war  by  a  British  life  office  with  a  young  German 
in  Germany  to  pay  him  an  annuity  twenty  years  hence  in  con- 
sideration of  a  sum  paid  down  before  the  outbreak  of  war.  Hut 
in  some  of  the  exceptional  case,  time  may  become  of  the 
eeaenoe  of  the  contract.  So  the  duration  of  the  war  beyond 
what  the  Courts  would  deem  reasonable  will  probably  disMilv 
such  contracts. 

14.  OPERATION  OF  THE  Kt u.s  OF  LIMITATION  OR  PRESCRII'- 
•|io.\  ON  CONTI:  \<  is  SuSFBHmn)  i^  \\'\i:.  It  has  been  held  in 
the  United  Slates  that  a  statute  limiting  the  time  within  which 
an  action  can  be  bnm^ht  on  a  contract  does  not  run  whilst  such 
right  of  action  is  suspended  by  war  {//unyer  v.  Abbott,  1867,  0 
Wall.  532),  unless  there  is  an  express  provision  to  the  contrary 
in  the  statute  (Lnf< /•  v.  Hunter,  1808,  98  American  Decisions, 
4!)4).  The  benefit  of  a  statute  of  limitations  will  not  accrue 
In  a  person  who  voluntarily  leaves  the  country  to  reside  within 
enemy  territory  (<>\\«,l  v.  llnm,, .  lSli!>,  53  111.  35). 

Some  eminent  English  jurists  accept  this  view.  See,  tor 
instance,  Westlake's  International  Law,  part  ii.,  p.  49; 
Pollock's  Principles  of  Contract,  8th  edition,  p.  8(J,  //. 
But  there  is  an  (>/>//</•  diet  tun  of  Lord  Bramwell  to  the  opposite 
effect  in  De  Wahl  v.  lirannc,  1850,  1  H.  &  N.  178;  25  L.J. 
Ex.  343.  The  passage  only  occurs  in  the  latter  report  of  the 
case.  In  that  case  an  Englishwoman,  living  here  separately 
from  her  husband,  who  was  an  alien  enemy  domiciled  in 
Russia,  claimed  to  sue  on  a  contract  as  a  feme  sole,  and  part 
of  the  argument  set  up  on  her  behalf  was,  that  unless  she 
could  so  sue,  the  claim  might  be  barred  by  the  Statute  of 
Limitations.  But  Lord  Bramwell  (then  Bramwell,  J.) 
observed  that  "  the  inconvenient  operation  of  the  Statute  of 
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11  Limitations    i-   no  antwer,   ;iinl  dor-   not    take  the  case  Out  of 

"the   ejeneial   rule,"   /.».,   that    her   husband    had   to    join   in   tin- 
action.         Sonic    great     Knu'li-h    la\\ycr-    adopt    this    ,li,hin 
An-uii  oil  Contracts,   \'-'>\\\  edition,   p.   1'JM:   Lindley  on  Company 
l,a\\.  lilh  ciliiion,  p.   '*'•')  i.       There  -eem-  to  be  no  Scottish  case 
nr  ..pinion  ai  to  whether  or  no  prescription  runs  in  Midi  cases. 

There  aie  -evcral  old  Knglish  ca-e-  more  or  lc--  reh-vaiit 
to  this  topic,  and  they  sugge-i  that  the  Kn^li-h  view  is  contrary 
to  the  American. 

In  I'riilxiii.i  v.  \VJnr,  \  Lev.  -\l ,  the  defendant  pleaded 
the  Statute  of  Limitations  to  an  action  for  trespass  for  assault 
and  battery  and  imprisonment.  The  plaintiff  replied  "  that 
••en-tain  rebels  bad  usurped  the  (lovernnient .  and  that  none 
"  ot  the  Kind's  ('-.nuts  were  open."  The  decision  was  for  the 
defendant:  "and  the  reason  the  Court  gave  that  the  Statute 
"  ot  Limitations  wa-  a  good  bar  (be  it  so  pleaded,  as  it  was 
"  pleaded,  that  the  Court-  \\eie  not  open)  was  because  there 
"  i-  not  any  exception  in  the  Act  of  such  a  case." 

In  /."  v.  Rogers,  1  Lev.  110,  the  reporter  says,  "And  in 
•  II  ilarv  Term  the  loth  of  Car.  2,  in  the  Common  Pleas,  between 
"Sir  (ieorjre  Bremion  and  Sir  John  "Evelyn,  on  a  promise 
"  made  in  Ki-KJ.  the  defendant  pleaded  the  Statute  of  Limita- 
"tions;  ID  which  the  plaintiff  replied  that  the  defendant  was 
"  a  member  of  the  House  of  Commons  till  1<>48,  and  that  then 
"  the  (iovernment  was  usurped,  and  no  Courts  erect;  and  that 
"he  brought  his  action  as  soon  as  the  Courts  were  erected 
"  l»v  the  Kiiijr'-  re-lorati<>n.  And  on  demurrer  it  was  ad- 
"  judged  (as  I  heard).  .  .  .  Thirdly,  that  privilege  of 
"  Parliament,  nor  the  Courts  not  bein<;  o]n>n,  are  not  any 
use  against  the  Statute  of  Limitations  not  being  excepted 
"  out  of  the  statute." 

In  //,///  v.  H'/,/"////-//,.  'J  Salk.  420,  the  Court  -aid  that  "  in 
"  one  Byntori'a  case  it  was  held  by  Bridgman.  C..1.,  that  though 
"  the  Conn-  ot  lu>tice  were  shut  up  so  as  no  original  could 
"be  filed,  yet  this  statute"  (i.e.,  of  Limitations)  "would  bar 
"  the  action  because  the  statute  is  general,  and  must  work 
"  upon  all  cases  which  are  not  exempted  by  the  exception." 

In  link-ford  v.  Wade,  17  Ves.  87,  the  whole  topic  wa- 
n-viewed, and  it  was  allirmcd  that  the  running  of  the  Statute- 
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of  Limitations  was  not  prevented  by  a  state  of  war.  Sir 
William  Grant,  M.R.,  in  discussing  the  subject  (17  Yes.,  at 
p.  93),  said,  "A  very  strong  case  is  put,  that  of  the  Courts 
"of  Justice  being  shut  up  in  time  of  war,  so  that  no  original 
"  could  be  sued  out ;  and  yet  it  has  been  given  as  the  opinion 
"of  learned  judges  that  even  in  that  case  the  statute  would 
"continue  to  run.  In  the  case  of  Hall  v.  Wybournc  (2  Salk. 
'•  K'O,  and  Auftrfi/  v.  l''nrt<  *ru,-  (10  Mod.  20G)  it  is  stated  to  have 
"been  held  by  Hridginan.  Chief  Justice,  that  though  the 
"Courts  of  .Justice  were  >hut  up.  -o  ;is  no  original  could  lie 
"  filed,  yet  tin-  statute  would  bar  the  action  ;  because  the  statute 
"  is  general  and  would  work  upon  all  cases,  which  were  not 
"exempt  by  the  exception;  and  in  10th  Modern  this  resolution 
"  i-  said  to  have  been  often  approved  hy  Lord  Chief  -Justice 

"  Holt." 

In  all  the  above  cases,  as  in  the  leading  American  0086  of 
//.tHi/tr  v.  AM'itf,  l.SliT,  (I  Wall.  .VTJ,  the  statute  in  <|iiestion 
\vas  the  Statute  of  Limitations  (^1  -lac.  I.  C.  Hi). 

The  authority  of  these  old  English  cases  is  considerably 
lessened  l>y  the  following  considerations.  Ill  the  first  place, 
it  i>  not  sat',,  to  assume  that  they  an- correctly  reported.  Then- 
is,  for  example,  much  doulit  about  the  report  of  Prideaux  v. 
Welter,  1  Lev.  -'{I.  Secondly,  all  the  cases  were  between 
parties  who  were  citizens  within  the  same  jurisdiction. 
Thirdly,  most  of  them  occurred  nearly  one  hundred  years 
before  the  establishment  of  the  international  rule,  that  war 
only  suspends  debts  due  to  an  enemy,  and  peace  restores  the 
remedy.  Fourthly,  the  decision  in  all  of  them,  with  the 
possible  exception  of  that  in  Beckford  v.  W  title,  17  Ves.  <S7, 
tinned  on  the  fact  that  the  plea  against  the  running  of  the 
statute  was  that  the  Couits  \\ere  closed,  and  not  that  the 
parties  had  been  "divided  by  the  line  of  war."  Lastly,  at 
least  one  old  English  authority  is  against  fhese  decisions. 
Plowden  says  that  things  happening  by  an  invincible  necessity, 
though  they  be  against  common  law,  or  an  Act  of  Parlia- 
ment, shall  not  be  prejudicial,  that,  therefore,  to  say  that 
the  Courts  were  shut  is  a  gt>od  excuse  on  voucher  of  record. 

The  American  doctrine  that  war  suspends  the  operation 
of  the  Statute  of  Limitations  is  founded  on  reason  and  justice. 
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It  is  also  mm.  ( 'on-i-tent  with  the  modern  international  law 
a-  to  an  enemy's  private  rights  and  contracts;  for  international 
la\\  now  tend-  t<>  preserve  sm-li  rights  and  cent  iact-  it  possible 
during  \\ar.  -u-pcndin^  their  BXerCUe  until  peace.  As 
American  authoi  it  i»-s  have  hecn  followed  in  recent  decision-,  it 
is  piol..il>le  that  (he  American  rule  will  find  acceptance  here. 

H\  section  •">  of  the  Courts  Kmeiyency  Powers)  (No.  2)  A«  t. 
l!Hi;  (0  &  7  Geo.  V.  c.  18),  power  was  given  to  the  Court  to 
-u-pnid  tlie  period  of  prescription  running  in  cases  (a)  where 
a  |>ei-"h  \\.i-  prevented  from  building  on  a  site  by  reason  of 
circumstance-  attributable  to  ; lie  present  war,  or  that,  in  the 
opinion  of  the  Treasury,  it  was  desirable  in  the  national 
in teic-is  that  he  should  not  erect  such  a  building;  and  (b]  that 
in  consequence  of  the  delay  in  erecting  such  building  there  was 
a  danger  ot  a  light  to  light  being  acquired  by  prescription 
in  respect  ot  any  adjoining  or  neighbouring  premises.  The 
period,  for  which  the  Court  can  suspend  the  running  of  pre- 
scription, is  a  period  commencing  not  earlier  than  25th  May, 
l!»l»i.  and  ending  at  such  date  not  later  than  six  months  after 
the  term ination  of  the  present  war.  as  may  be  fixed  by  the 
Court.  Such  period  of  suspension,  when  allowed  by  the 
Court,  is  to  be  excluded  in  computing  the  period  of  enjoy- 
ment of  light  required  for  the  purpose  of  obtaining  a  prescrip- 
tive right  whether  under  the  Prescription  Act,  1882  (2  &  3 
Will.  IV.  c.  71),  or  otherwise  (section  3).  This  provision 
doe-  not  apply  to  Scotland  (section  4  (2)). 

//(  /•/  fit  i/  "f  /.mil/ »/i  l'<dl  1'rojnr/i/  fiiiHjxiHt/,  IJ  in  if  nl. 
[1!>17]  W.N.  Is-'!.  is  a  case  on  this  subject.  The  above  com- 
pany applied  for  a  declaration  that  the  period  beginning  on 
'J-"»th  May,  1910,  and  ending  six  months  after  the  declaration  of 
war.  should  be  excluded  in  computing  the  enjoyment 
of  light  required  to  obtain  a  prescriptive  right  under  the 
Prescription  Act,  1833,  or  otherwise,  in  relation  to  Lloyd's 
Registry  at  71  Fenchurch  Street,  and  certain  other  premises 
in  Leadcnhall  Street  which  overlooked  the  applicants'  pro- 
perty in  Leadenhall  Street  and  Fenchurch  Street,  in  the  City 
of  London.  In  December,  1!>14,  the  applicants  pulled  down 
their  premise-  with  a  view  of  rebuilding  at  a  cost  of  t'300,000; 
and  the  new  buildings  would  in  ordinary  times  take  two  years 
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to  complete.  The  Treasury  informed  the  applicants  that 
capital  expenditure  of  this  kind  was  undesirable  in  the 
national  interest  during  war.  There  was  a  probability  of 
the  two  proprietors  of  the  premises  overlooking  the  applicants' 
premises  Acquiring  right!  in  respect  of  ceitain  windows  in  1918 
and  l!)l!)  owing  to  the  enforced  delay  in  the  erection  of  the 
applicants'  building. 

Eve.  -I.,  made  a  declaration  that  the  period  commencing 
',?•">  th  .May.  l!>l<i.  and  so  long  thereafter  during  the  continuance 
of  the  present  war  as  the  conditions  referred  to  in  section  •'!  (//) 
of  the  Courts  i  Kmergencv  I'o\\ers)  (No.  2)  Act,  1916,  should 
continue,  or  the  period  commencing  2f)th  May,  191(1.  and 
ending  six  months  ;illcr  the  termination  of  the  present  war, 
whichever  should  lie  the  .shorter,  should  he  excluded  in  com- 
puting the  period  ot  the  enjoyment  of  light  required  for  the 
purpose  of  obtaining  a  prescriptive  rijrht  underjhe  Prescription 
Act.  IS-'!,?,  or  otherwise  in  relation  to  the  windows  mentioned 
by  the  applicants.  This  declaration  was  without  prejudice 
to  the  rights  of  the  two  owners  of  the  adjoining  premises,  to 
whom  the  costs  of  appearing  in  Court  in  response  to  the 
application  were  awarded. 

15.  INTEREST  ON  PK<  i M ANY  CONTRACTS  SUSPENDED  BY  WAR. 
The  American  law  is  that  no  interest  is  recoverable  after 
pc. ire  for  the  time  during  which  the  debtor  was  prevented  from 
paying  the  principal  debt  by  the  law  which  forbids  commercial 
intercourse  with  the  enemy  (lln.in  v.  Allen,  2  Dallas,  102; 
roft  v.  N«<i1< ,  HiiiL  182).  Hut  this  rule  apparently  applies 
to  cases  where  interest  is  recoverable  as  damages;  for  interest, 
expressly  stipulated  for  in  the  contract,  is  not  affected  by  war 
(Ymton  v.  Brrnri/,  (>2  111.  <il  :  Ln.<l(  v.  Liniilirl,  2  American 
Reports,  142;  but  see  Brown  v.  //n/ff.<,  15  Wall.  185,  for  a 
contrary  view).  Where  the  debtor,  or  one  of  several  joint 
debtors,  resides  in  the  same  country  as  the  creditor  or  his  duly 
authorised  agent,  provided  such  agent  was  appointed  before 
the  war  (United  States  v.  Grossmayer,  9  Wall.  72),  interest  on 
the  debt  is  not  suspended  by  war  (Ward  v.  Smith,  7  Wall.  452, 
455).  This  is  also  the  case  where  a  surety  for  an  enemy 
principal  resides  in  the  same  country  as  the  creditor,  and  the 
action  is  brought  against  him  (Bean  v.  CJiapman,  62  Ala.  58 ; 
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/'ant  \\  <'/ir/*t/t,  I  Han.  \  M.  \M  I'.l:.  An  agreement  by 
;i  (lcl)tor  after  peace  to  pay  interest  tor  the  time  during  which 
'  •ontinued  is  binding  (/iit/li*  v.  A'////,  2  Degauss.  Eq. 
(Supreme  Court)  (J2'J;  Bainbridy  v.  \\*ilcocks,  Baldw.  536). 
But  such  an  agreement  in  England  would  probably  require 
OOltaideration,  it  not  expressed  in  ;i  deed,  although  it  would 
hold  good  in  Seothmd  (Trotter's  Law  of  Contract  in  Scotland, 
pp.  !».  Hi.  -"ill.  In  l\(nn  v.  llurdij,  7")  American  State  Reports, 
811,  it  was  liel<l  that  where  a  judgment  had  been  recovered 
upon  a  del>!.  both  for  principal  and  interest,  it  was  error  in 
an  action  on  such  judgment  to  abate  the  interest  on  the 
principal  debt  for  the  period  of  the  Civil  War. 

There  is  some  authority  for  assuming  that  the  English  law 
i-.  at  all  events  in  part,  the  same  as  the  American.  In  Du 
nJlnl.v  v.  Lord  W,it*-rj.,irk,  1822,  1  Dow.  &  Ryl.  1C,  Abbott, 
C.-F.,  said  "  Hut  there  is  another  objection  to  the  plaint  :H"< 
'*  recovering  interest  on  the  debt  "  (as  damages),  "  for  during 
"  the  greater  part  of  that  time  he  was  an  alien  enemy,  and 
"  could  not  have  recovered  even  the  principal  in  this  country, 
"  and,  at  all  events,  during  that  period  of  the  time  the  interest 
"  could  not  have  rim,  and  it  would  even  have  been  illegal  to 
"pay  the  bill  whilst  the  plaintiff  was  an  alien  enemy"  (ibid. 
at  p.  19). 

Shortly  after  the  outbreak  of  the  present  war  with  Germany 
on  Ith  August,  1914,  a  German  Ordinance  was  issued  on  -'!0th 
September,  1914,  by  the  Federal  Council  by  virtue  of  a  power 
conferred  by  an  Imperial  statute  relating  to  economic  matters 
of  4th  August,  1914.  It  forbade  transmission  of  funds  to  the 
I  Hited  Kingdom  or  British  Colonies  and  foreign  possessions, 
and  provided  that  the  date  for  satisfaction  of  claims  relating  to 
property  in  favour  of  persons  or  corporations  having  their 
domicile  or  place  of  business  in  those  areas  was  to  be  deemed 
postpone!  1  until  further  notice.  No  interest  could  be  claimed 
in  reaped  of  the  period  during  which  the  postponement  con- 
tinued. This  Ordinance,  so  far  as  it  cancels  liability  for  in- 
terest on  a  contract  by  express  agreement  to  that  effect  will 
not  be  ree<igniM>d  by  the  English  Courts,  being  contrary  to  the 
usage  of  nations  (///  n  l-'ri«J.  Km/i/i  .\(tnn-Gcsellschaft 
|  19171  2  Ch.  188). 
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In  an  Indian  case,  W,  R.  Padgett  v.  J.  H.  Chothia,  18 
Bombay  Law  Reports,  190,  the  question  was  whether  interest 
on  a  debt  secured  by  promissory  notes  passed  in  favour  of  an 
enemy  runs  during  war:  and  il  \\as  there  decided  that  the 
accrual  of  interest  is  suspended,  even  when  the  enemy  creditor 
remains  in  the  debtor's  country,  until  the  latter  lias  actual 
notice  that  he  can  safely  pay  the  debt  without  the  possibility 
of  its  enuring  for  the  benefit  of  the  enemy  during  war.  In 
this  case  Macleod,  J.,  said  that  IIP  could  refer  to  tin-  American 
cases  cited  in  the  first  paragraph  of  this  section  d'n  in  order  to 
ascertain  whether  the  principle  underlying  them  was  so  con- 
sonant with  the  dictates  of  common  sen<e  that  it  might  be  sately 
assumed  to  agree  with  the  principles  of  English  common  la\\. 
He  accepted  them  (Campbell's  Law  of  War  and  Contract,  pp. 
101-2). 

Ifi.  PUBLIC  DEBTS  TO  ALIEN  EM  IOBS.  "  I'uMir  hi  ml-,  are 
"not  confiscable.  All  modern  writers  share  the  opinion  ot 
"  Vattel  (Commentaries  upon  International  Law  (London. 
"1885),  vol.  iii.,  pp.  14;")  >rr/.)  in  thi-  re<pe<-t.  A  contract  to 
"pay  interest  to  all  holders  ot  the  national  stock  or  securities 
"should,  if  a  strict  application  be  made  of  the  principle  of 
"  domicile  dealt  with  above,  be  suspended  till  the  conclusion 
"of  peace,  that  is,  so  far  as  alien  enemies  are  concerned.  But 
"as  national  honour  and  the  State's  credit  are  involved,  it  is 
"conceived  that  the  outbreak  of  war  will  not  be  allowed  to 
"interfere  with  the  discharge  of  such  obligations.  It  ha* 
"  thus  become  a  rule  of  international  law  that  neither  the  prin- 
"  cipal  nor  the  interest  of  a  State  debt  can  be  sequestrated  or 
"confiscated"  (The  Effect  of  War  on  Contracts,  by  Dr. 
Coleman  Phillipson,  p.  39).  This  doctrine  was  fully  estab- 
lished by  the  Silesian  Loan  Controversy  of  1752-56  (De 
Marten's  Causes  Celebres,  ii.,  97). 

This  principle  does  not,  however,  extend  to  other  national 
obligations,  unless  they  are- based  on  a  public  treaty  such  as 
that  under  which  the  Duchess  of  Coburg  still  receives  her 
Parliamentary  annuity,  although  the  late  Duke  was  a  German 
sovereign  (see  65  State  Papers,  p.  62).  Thus  payment  of  the 
Parliamentary  annuity  to  the  Grand  Duchess  of  Mecklenburg- 
Strehtz,  aunt  of  the  Queen,  has  been  suspended. 
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It  must  also  be  noted  that  no  transfer  made  after  27th 
November,  1914,  by  or  on  behalf  of  an  enemy  of  any  annuities, 
stock,  shares,  debentures,  or  debenture  stock  issued  by  or  on 
behalf  of  the  British  Government,  confers  on  the  transferee 
any  rights  or  remedies  in  respect  thereof  (Trading  with  the 
Knemy  Amendment  Act,  1914,  5  Geo.  V.  c.  12,  section  8  (1), 
(5)).  In  short,  enemy  holders  of  public  stock  cannot  transfer 
i(  during  the  present  war. 

There  is,  further,  no  rule  of  international  law  that  the 
contractual  obligations  incurred  before  the  outbreak  of  war  by 
a  State,  subsequently  conquered  and  annexed  by  Great  Britain, 
pass  upon  annexation,  as  a  matter  of  course  and  in  default  of 
express  reservations,  to  Great  Britain.  Such  obligations  cannot 
therefore  be  enforced  by  British  municipal  law  against  the 
down  by  petition  of  right.  When  making  peace,  the  con- 
quering sovereign  can  make  any  conditions  he  thinks  fit 
respecting  the  financial  obligations  of  the  conquered  country, 
mid  it  is  entirely  in  his  option  to  what  extent  he  will  adopt 
them.  The  only  law  here  is  that  of  military  force,  and  it  is 
unnecessary  for  the  sovereign  when  making  peace  to  limit  the 
obligations  to  be  taken  over  (West  Rand  Gold  Mining  Com- 
pany v.  Reg.,  1905,  2  K.B.  391;  see  Cook  v.  Sprigg,  1899, 
A.C.  572). 

17.  ACTIONS  BY  AND  AGAINST  ALIEN  ENEMIES.— The  general 
rule  is  that  an  action  cannot  during  war  be  brought  by  or  on 
behalf  of  an  alien  enemy  unless  by  virtue  of  a  statute,  or  an 
Order  in  Council,  or  a  Proclamation,  or  a  licence  from  the 
Crown,  or  unless  he  comes  into  the  British  dominions  under  a 
flag  of  truce,  a  cartel,  a  pass,  or  some  other  act  of  public 
authority  that  puts  him  in  the  King's  peace  pro  hoc  vice  (The 
"Hoop,"  1799,  1  Ch.Rob.  19G;  WeUs  v.  Williams,  1G98,  1 
Salk.  45 ;  Brandon  v.  Neslitt,  1794,  6  T.R.  23 ;  see  also  The 
"  Chile,"  1914,  reported  in  The  Times  of  5th  September,  where 
an  alien  enemy  was  not  allowed  to  appear  in  the  Prize  Court 
in  answer  to  the  notice  served  on  the  ship ;  Robinson  8f  Co. 
v.  Continental  Insurance  Company  of  Mannheim,  [1915]  1 
K.B.  155;  Princess  of  Thurn  and  Taxis  v.  Moflitt,  [1915] 
1  Ch.  58).  In  short,  an  alien  enemy  cannot  sue  during  war 
\\ithout  the  licence  or  authorisation  of  the  Crown  (Porter  v. 
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Freudenbery,  Krcylinger  v.  S.  Sum  ml  ,y  /'<>•«  nf<l</.  In  re 
Mertens  Patent,  [1915]  1  K.B.  857).  It  has  been  doubted 
whether  a  licence  from  the  Crown  could,  in  point  of  law,  have 
the  effect  of  removing  this  personal  disability  in  respect  of  suit, 
so  as  to  enable  an  enemy  trader  to  sue  in  his  own  name  (per 
Lord  Ellenborough,  C.J.,  in  Kensington  v.  Iiiolit,  1807,  8  East, 
273).  But  this  cannot  be  regarded  as  law  now,  if,  indeed,  it 
ever  was.  Any  apparent  exceptions  to  the  genera]  rule,  e.g., 
Sparenburgh  v.  Bannatyne,  1797,  1  Bos.  &  P.  16-3,  can  be 
explained  on  the  doctrine  of  an  implied  licence  from  the 
Crown.  In  The  "  Mowe,"  [1915]  P.  1,  the  President  of  the 
Prize  Court  made  a  rule  of  practice  allowing  an  alien  enemy 
to  appear  and  claim  the  benefit  of  any  Hague  Convent  ion  which 
he  thinks  may  help  him.  An  interned  alien  enemy  in  this 
country  can  sue  on  a  contract  (Sehaficniiu  v.  Goldberg,  [li'lH] 
1  K.B.  284).  Unless  an  alien  enemy  can  bring  himself  within 
one  of  the  above-mentioned  exceptions,  he  is  precluded  from 
suing  during  war  (Von  ffcHfield  v.  Reeknitzer,  reported  in 
The  Times  of  llth  December,  1914). 

Where  the  plaintiff  in  an  action  becomes  an  alien  enemy 
after  the  action  lias  been  commenced  by  him,  he  cannot  con- 
tinue it  during  war  (Le  Bret  v.  Papillon,  1804,  4  East,  502). 
But  in  Venbrynen  v.  Wilson,  1808,  9  East,  320,  the  Court 
refused  to  stay  judgment  and  execution,  on  a  summary  appli- 
cation, because  the  plaintiffs  after  verdict  became  alien 
enemies. 

Where  a  co-plaintiff  witli  a  British  subject  become-;  an  alien 
enemy  during  the  dependence  of  an  action,  proceedings  will  be 
stayed  (Actien-Geselhchaft  fur  An  if  in  l'\il>rikntinn  in  ///•/•//// 
and  Mersey  Chemiml  Workx,  Limited  v.  Levinstein,  l/nniiid, 
[1915]  W.N.  85),  unless  the  British  co-plaintiff  is  the  real  and 
substantial  plaintiff  in  the  action  (Mercedes  Daimler  Motnr 
Company,  Limited,  and  Daimler  Motoren  Gesellxehaft  v. 
Maudsley  Motor  Company, 'Limited,  [1915]  W.N.  54).  An 
action  by  three  persons,  two  of  whom  are  alien  enemies,  on  a 
joint  claim  is  not  maintainable  (C.  G.  Candilis  §  tinn*  v. 
Harold  Victor  $  Co.,  [1916]  W.N.  424). 

Both  on  American  and  English  authority  an  action  can 
during  war  be  brought  against  an  alien  enemy 
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V.     Unil.,1     -s'/,//,,,     11      \V;il!  v.     K;/let     1809, 

!Mi    A  iiici  if.iii    Deri-ion-,    til  7;    l\»liin*nn    <\  Co.    v.    Contiiuntul 

ln*nntn<<    Cutujtu/iy  (if  Mnnnlntin,  [191  ~>J   1  K.  H.  155  ;  Porter  V. 

l-'n  inl<  nln  rif,      Kn  i/  1  tn  •/>  r     \.    N.     Sum  in  I  /</ilt/,     Jn     re 

Mn-tai'*  /'<it<nt,  [1!»1")|  1  K.M.  ,s"»7i.  An  alien  enemy  can 
defend  liy  all  the  u-ual  means  ami  a|>|)l  iancrs.  and  so  lie  call 
employ  roiin.sel  and  solicitor-  (////.<.<  v.  M/hlnll,  11  Fla.  80; 
S,  i/unnir\.  lliiil<'i/,(\(\  111.  L'SS  ;  see  also  I'lnglish  cases  last  cited  i. 
In  such  a  ca-e  the  alien  enemy  ha>  the  same  right  of  appeal 
iiy  utlier  litigant:  although  if  he  be  a  plaintiH 
hi-  ritrht  of  appeal  is  suspended  during  the  war,  unless  he  sues 
with  the  licence  or  authorisation  of  the  Crown  (J'nrti  /•  v. 
/-'/•<  in/i  nl,<r<i,  K  r<(/li/i(/<  r  v.  »S'.  Samuel  <§•  Koxinfilt/,  In  re 
M.rt.n',  />„(<„(,  [1915]  1  K.B.  857). 

It  follows  from  the  decision  in  the  last-named  cases  that 
in  England  an  alien  enemy  cannot  counter  claim  in  an  action, 
because  a  counter  claim  in  an  action  is  an  affirmative  proceed- 
ing, which  might  result  in  payment  to  the  alien  enemy.  But 
he  can  set  up  a  set-off  to  a  claim,  as  that  cannot  result  in  any 
payment  to  the  alien  enemy.  In  a  petition  for  revocation  of 
a  patent  of  an  enemy  patentee,  he  can  apply  under  section  22 
of  the  Patents  and  Designs  Act,  1907,  to  amend  the  patent  by 
way  of  disclaimer  (In  re  Stahlwerk  Becker  Actien-Gesellschaft's 
/'<it<nt,  [1917]  2  Ch.  272.  But  an  enemy  patentee  cannot 
make  an  initiative  application  under  section  21  of  that  Act 
for  leave  to  amend  (ibid.).  In  an  old  Scottish  case  (Burgess 
v.  Guild,  12th  January,  1813,  F.C.)  an  alien  enemy  was  held 
entitled  to  prosecute  a  counter  action  which  he  had  raised 
before  the  war. 

The  English  Courts  are  so  averse  to  any  intercourse  with  the 
enemy  country  that  they  will  not  sanction  any  communication 
with  it,  e.g.,  a  commission  to  examine  witnesses,  even  in  an 
action  where  neither  party  is  an  alien  enemy  (Barwick  v. 
Cuba,  14  C.B.  492). 

An  alien  enemy  who  claims  to  have  a  title  to  sue  on  any 
of  the  grounds  above  mentioned,  e.g.,  an  Order  in  Council,  Ac., 
must,  it  has  been  held,  show  on  what  specific  ground  he  has 
such  title  (The  "  Phoenix,"  2  Hoscoe's  Prize  Cas.  439  ;  The 
-  Froija,"  Spinks*  Prize  ('as.  37  :  77,,  "  Marie  Glvser,"  [1914] 


102  STATEMENT    OF    THE    LAW. 

P.  218).  Thus,  if  he  has  a  licence,  he  must  plead  it 
(Sylvesters  Case,  170-".,  7  Mod.  Rep.  150). 

On  the  other  hand,  it  has  been  held  in  America  that  the 
defence  of  alien  enemy  is  deemed  to  be  waived  unless  specially 
pleaded  (McNairv.  Toler,  21  Minn.  175;  Burnside  v.  Matthew*, 
54  N.Y.  78).  In  England  it  mu-t  In-  specially  pleaded  to  an 
action  on  a  contract  which  was  legal  in  IN  inception  (/•'///////  v. 
Waters,  IM'J.  !-'»  But,  200).  Although  the  Kn«rlM.  Court 
can  take  judicial  notice  of  the  tact  of  hostile  alienage  \\heie 
this  is  obvious  on  the  record,  as  in  the  case  of  a  foreign  com- 
pany (Lord  Davey's  judgment  in  .Inii-mi  v.  Dri<funt<  in  Cnn- 
solidtitfd  J//WX,  Limited,  [1902]  A.C.  499),  thi-  ohjection  can, 
according  to  one  authority,  be  waived  by  consent  in  an  action 
on  a  contract  which  was  lawful  when  originally  made  i  l.oid 
Lindley's  judgment,  //>/</.  •">()!)).  Hut  this  has  been  douhted 
(Netherlands  South  Afrimn  /'nihrui/  Com  jxini/  v.  /•'/>•//>/•. 
1901,  18  T.L.R.  11(5;  Lord  Davey's  judgment  in  ./////.<////  v. 
Ihicfontfin  Consul  iu.it,,!  Min.s,  Limitnl.  [1!M)2]  A.C. 
Probably  tlie  correct  view  is  that  of  Lord  Skerrington,  who 
said,  "There  remains  the  question  whether  the  objection," 
i.e.,  plea  of  alien  enemy,  "  is  one  which  can  be  waived.  The 
"defenders'  counsel  did  not  press  the  objection  a>  against  the 
"applicants.  Following  the  decision  in  \V  right's  « 
(Wright  v.  lintel,, *on,  12th  -.January.  1*1.",,  F.C.)  "and  the 
"opinion  of  Lord  Davey  in  Jiinsnn  v.  Ifr'n  fnnt>  in  Consul  nlntid 

"  J/////.V,  Limitc,!,  [1902]  A.C.  499,  I  think  it  is  for  the  Court, 
"  and  not  for  the  litigants,  to  decide  whether  and  to  what  extent 
"an  alien  enemy  shall  be  allowed  to  take  hem-lit  from  the 
"King's  Courts.  There  is  no  dtlitmn  just  it  in  in  a  question 
"  with  an  enemy  ;  but  the  ( 'ourt  is  acting  in  conformity  with  the 
".wishes  of  the  King,  when  as  u\Burgess\.  (iniltJ ,  1'Jth  .January. 
"1813,  F.C.,  it  does  not  allow  an  enemy  to  be  treated  in  a 
"  manner  contrary  to  natural  justice  "  (Orenstein  Sf  Kn/>j»f  v. 
Egyptian  Phosphate  Company,  Limited,  1914,  2  S.L.T.,  at 
p.  297). 

Where  the  defence  of  alien  enemy  is  set  up,  it  must  be 
made  out  by  strict  proof.  The  person  alleged  to  be  an  alien 
enemy  must  be  shown  by  the  clearest  evidence  to  be  so  either 
by  nationality  or  domicile  (per  Lord  Ellenborough,  C.J.,  in 
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\.  Kiiii/xfvn,  1H11  ,  '•'<  Camp.  1-'~V  In  oilier  words, 
failing  proof  of  place  ol  residence  or  trade,  one  has  to  fall 
bark  <.n  nationality.  (See  the  judgment  of  Scrutton,  L.J.,  in 
Tin  .//.I/  v.  Muller,  [1917]  2  Ch.,  at  p.  175.)  Thus,  the  mere 
production  of  a  passport  found  on  a  prisoner,  which  is  proved 
to  In-  granted  hy  the  authorities  of  a  foreign  State  to  natural- 
hoi  11  subjects  only,  has  been  held  not  to  be  sufficient  evidence 
ot  his  being  an  alien  (  AV</.  v.  Iturkf,  11  Cox,  ('.('.  1-J8).  Again, 
to  prove  thai  a  person  was  an  alien  enemy  at  the  time  of  the 
action,  it  is  not  enough  to  show  that  he  was  some  time  before 
domiciled  in  a  Slate  which  has  become  hostile,  without  show- 
ing that  he  was  a  native  of  that  country  or  was  living  in  it  at 
the  time  the  action  was  brought  (llnrnnni  v.  Kingston,  1811, 
:|  Camp.  150). 

The  defence  of  alien  enemy  seems,  formerly,  not  to  have 
been  favoured  by  the  English  Courts.  Lord  Kenyon  observed 
that  it  was  "  an  odious  plea,"  and  that  a  defendant  who  sets  it 
up  must  "  state  everything  that  can  oust  the  plaintiff  of  his 
"  right  of  suing  "  (Casseres  v.  Bell,  1799,  8  T.E.  16G).  And  in 
Shepeler  v.  Durant,  1854,  14  C.B.  582,  where  a  defendant 
obtained  time  to  plead  on  the  usual  terms,  i.e.,  that  he  should 
plead  issuably,  and  afterwards  war  broke  out  between  Great 
Britain  and  the  State  of  which  the  plaintiff  was  a  subject,  the 
Court  refused  to  allow  the  defendant  to  plead  that  the  plaintiff 
was  an  alien  enemy.  Lord  Lindley  holds  the  same  view  of 
this  defence  ;  but  a  contrary  opinion  has  been  expressed  by 
Lord  Davey  and  Lord  Justice  Vaughau  Williams  (Janson  v. 
Dricfuntein  Consolidated  Mines,  Limited,  1902,  A.C.  499;  the 
view  of  Yaughan  Williams,  L.J.,  will  be  found  in  the  same 
M-,  1901,  2  K.B.  432).  Scruttou,  L.J.,  agrees  with  the  views 
of  Lord  Davey,  and  thinks  that  this  plea  must  be  decided  on 
the  ordinary  rules  of  proof  (Tingley  v.  Muller,  [1917]  2  Ch., 
at  p.  170). 

When  this  plea  is  successfully  raised  at  the  outset  of  an 
action,  the  proper  course  for  the  Court  is  to  dismiss  the  action. 
Thus,  in  the  unreported  case  in  the  Glasgow  Sheriff  Court, 
mentioned  in  section  11,  supra  (fourth  last  paragraph),  the 
Sheriff-Substitute  was  asked  to  continue  the  case  sine  die,  so 
that  the  pursuer  (i.e.,  plaintiff)  could  enrol  it  after  peace  was 
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declared.  But  as  war  had  been  declared  l.etore  tin-  date  "t 
the  summons,  the  learned  Sheriff-Substitute  hold  thai  tin- 
pursuer,  at  the  date  of  raising  the  action,  had  no  title  to  sue, 
and  dismissed  the  case.  If  tin-  plaintilV  become.  :m  alien 
enemy  subsequently  to  the  commencement  of  the  action,  it 
would  seeni  that  the  case  can  cither  In-  dismissed  (.\l<i»<> 
Nigreu,  1854,  4  E.  &  B.  VM7  .  or  pn.criMlin.rs  stayed  till  the 
restoration  of  peace  (see  X/if/»'lir  v.  fhtnint,  ls"»l.  II  (Ml. 
582).  In  Cruii/  Liiu  *f<ti/n.</ii/>  ('ninjnnii/,  L'nnitril  v.  X«rtli 
llrithh  Storage  ('inn/nun/.  I'll  I.  '„'  S.L.T.  :;^i;.  the  action  \\a^ 
sisted  on  the  pursue!1  becoming  an  enemy  during  its  depend- 
ence.  (See  also  (i'rl,nn/<  /•  run  Ci/<n  v.  linmll.  l!>l(i.  1  S.L.T. 
117,  where  the  action  \va-  -i^lcd  ami  aiit^tnient^  lecalled.i 
But  this  alternative  only  exisN  where  the  contract  is 
otherwise  valid,  and  the  sole  question  is  its  entmccaltility 
during  war.  The  general  Kn^lish  practice  now  is  to  sta\ 
proceedings  until  the  end  of  the  war  or  tint  her  order. 

Where  an  alien  enemy  is  successful  in  an  action  brought 
against  him,  no  order  will  he  made  which  would  entitle  him 
to  payment  of  costs  during  the  war.  and  his  right  to  i->uc 
execution  will  be  impended  until  peace.  (Sec  the  judgment 
of  Bailhache,  J.,  in  Robinson  Sf  Co.  v.  M unnln-hn  Continental 
Insurance  Company,  [1915]  1  K.B.  155.)  But  in  petitions 
for  the  winding  up  of  enemy  controlled  companies  under  the 
Trading  with  the  Enemy  (Amendment  i  Act.  l!»lii,  section  1  (7), 
it  is  desirable  for  such  companies  to  be  represented  on  t  In- 
hearing  of  such  petitions;  and  the  usual  order  for  the  oottl  ot 
their  counsel  and  solicitors  will  be  made  (In  /<  /W///7-  7';/n 
and  Rubber  Company,  Limital,  The  'I' inns  dt  'J:!rd  January, 
1918). 

As  an  alien  enemy  can  be  sued,  so  of  course  he  can  be  made 
bankrupt;  and  it  follows  from  the  decision  of  the  Court  of 
Appeal  in  Porter  v.  Frendculery,  Kreglinger  v.  S.  Sainn<  I  ty 
Rosenfeld,  In  re  Merten's  Patent,  [1915]  1  K.B.  857,  that  a 
bankrupt  alien  enemy  can  apply  for  and  obtain  his  discharge 
(In  re  Levy,  reported  in  The  Times  of  'iOth  January,  1915). 
But  an  alien  enemy,  resident  in  enemy  territory,  cannot 
move  the  Court  during  war  to  revise  or  vary  the  decision  of  a 
trustee  in  bankruptcy  rejecting  his  proof  (In  re  Wilson  fy 
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ir//*»//,  191:.,  SI  L..I.  (K.H.)  1893).  When-  ;,  vexing  order 
is  applied  tm  under  the  Trading  with  the  Knemy  (Amend- 
iiinii  )  Act,  1914,  notice  should  he  sent  by  letter  to  the  alien 
ninny  inleined  in  an  internment  camp,  and  a  copy  of  the 
originating  summons  should  he  enclosed  (In  re  .1  Company, 
I'M:,,  :,!)  S..I.  217). 

The  Trading  with  the  Knemy  (Amendment)  Act,  191(1, 
section  I  (~i),  does  not  prevent  one  from  raising  an  action  in 
lespect  ot  a  claim  against  a  person,  linn,  or  company  whose 
business  has  been  ordered  to  be  wound  up  by  the  Board  of 
Trade,  and  no  consent  of  the  Hoard  is  necessary.  But  a  judg- 
ment cannot  he  enforced  xvithoutsuckcoiiseilt  (Holt  v.  A.  A.  C, . 
Klcctric  Com /tiny,  Limited,  [1917]  W.N.  386). 

18.  SKHVICE  ON  ALIEN  ENEMIES. — If  an  alien  enemy  is 
resident  here,  or,  although  out  of  the  jurisdiction,  has  a 
solicitor  who  will  accept  service,  no  difficulty  arises  as  to 
bringing  him  before  the  Court,  and  this  is  also  the  case  when 
the  enemy  has  a  branch  establishment  here  (see  the  Companies 
(Consolidation)  Act,  1908,  8  Edw.  VII.  c.  69,  section  274; 
Leader,  1'1/inkett  fy  Leader  \.  Direction  der  Disconto-Gesell- 
.v/mft,  1914,  31  T.L.R.  83).  In  other  cases  difficulties  arise. 

The  English  rule  of  procedure  is  that  a  writ  of  summons 
cannot  be  .  served  on  a  foreigner  outside  the  jurisdiction 
(Hewitson  v.  Fabre,  1888,  21  Q.B.  0) ;  although  he  can  be 
served  with  notice  of  a  writ  (R.S.C.,  U.  11,  r.  6).  There  must 
be  personal  service  of  this  notice  (R.S.C.,  0.  9,  r.  2);  unless 
(1)  the  defendant  or  his  solicitor  undertakes  in  writing  to 
accept  service  and  enters  an  appearance;  or  (2)  in  certain 
miscellaneous  cases  where  process  may  be  served  in  other  ways, 
c.y.,  on  vacant  land  (K.S.C.,  0.  9,  r.  9),  or  by  warrant  of 
arrest  in  Admiralty  actions  in  rem  (R.S.C.,  0.  9,  IT.  11-14); 
or  (3)  the  person  without  the  jurisdiction  has  contracted  to 
have  a  domicile  within  it  for  the  purpose  of  being  sued  here 
(Montgomery  v.  Liebentkal,  1X!)8,  1  Q.B.  487),  provided  that 
this  does  not  give  the  Court  any  jurisdiction  expressly  for- 
bidden  by  the  Rules  (British  Wmjvn  Company  v.  Lea,  1896, 
1  Q.B.  35). 

Service  of  notice  of  the  writ  through  the  Foreign  Office  is 
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impossible  ill  time  of  war;  it  is  difficult  in  time  of  peace.  It 
only  applies  to  countries  as  to  which  the  Lord  Chancellor  has 
made  an  Order;  and  the  Order  made  with  reference  hi  (in-many 
on  4th  July,  1904,  has,  of  course,  been  revoked.  There  is  m> 
like  provision  for  service  of  County  Court  process. 

The  only  mode,  apart  from  the  above  exceptions,  to  bring 
an  alien  enemy  into  Court  is  by  substituted  service.  Here  leave 
of  the  Court  must  be  obtained  on  an  application  >upported  by 
affidavit  that  prompt  personal  service  cannot  be  effected. 

The  general  rule  is  that  an  order  tor  substituted  servi<  < 
a  writ  of  summon-  tor  service  within  the  jurisdiction  cannot 
be  made  in  any  ca-e  in  which  at  the  time  of  the  issue  ot  the 
writ  there  could  not  be  at  law  a  good  personal  service  of  the 
writ  because  the  defender  is  not  within  the  jurisdiction.  In 
order  that  -substituted  service  may  lie  permitted,  it  must  he 
clearly  established  that  the  plaintiff  i-  in  fact  unable  to  eHe.-t 
personal  service,  and  that  the  writ  is  likely  to  reach  the 
defendant  or  to  come  to  his  knowledge  by  the  method  ot  >ul>- 
stituted  service  which  is  asked  for.  The  Court  may  then  make 
such  order  as  may  M-CHI  just  (<).  9,  r.  2).  The  terms  of  thi- 
rule  are  of  very  wide  application,  and  give  a  very  wide  dis- 
cretion, which  the  Court  of  Appeal  in  /'<>rf<r  \.  /•'/•/  u<I<  nl'in/. 
Krcylinycr  v.  N.  N,/ ,////,/  4y  !!„*  nf.1,1 ,  [1915]  1  K.B.  ,S',7. 
was  not  inclined  to  limit.  In  the  case  of  a  writ  properly  is>ued 
under  one  of  the  heads  of  <hder  11,  rule  1,  for  service  out  of 
the  jurisdiction,  substituted  service,  either  within  or  without 
the  jurisdiction,  may  be  allowed  under  special  circumstances, 
as,  for  example,  where  the  defendant  is  evading  personal  service 
of  the  writ  and  the  proposed  form  of  substituted  service  will 
be  effectual  in  bringing  the  writ  to  his  notice  (Ford  v.  ti/i>  />- 
herd,  1885,  34  W.H.  03;  per  Swiufen  Eady,  J.,  in  Western, 
c^.,  Building  Society  v.  Rucklidye,  1905,  2  Ch.  4T2). 

In  the  case  of  a  notice  of  a  writ  to  be  served  on  a  foreigner 
outside  the  jurisdiction,  the  Court  of  Appeal  in  Porter  v. 
Frcudcnbery,  Kreylinyer  v.  S.  Samuel  $  Rosen f eld,  [1915 J 
1  K.13.  857,  saw  no  reason  why  substituted  service  of  such 
notice  should  not  be  permitted  in  similar  circumstances  to 
those  in  which  it  was  allowed  in  the  case  of  a  writ  for  service 
out  of  the  jurisdiction.  Order  11,  rule  7,  and  Order  9,  rule  2, 
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gave  |Hi\\n  IIP  order  il  :  ami  (his  was  contemplated  under  Order 
11,  rules  S  ,  |  i  :md  ~i  (see  IHttnn  v.  lim-ninnm,  >\  T.L.R.  '6).  The 
Court  of  Appeal  laid  down  two  rules  for  the  guidance  of 
(he  judge  in  eh;iiiil)ers  before  whom  ;in  application  is  made  for 
substituted  service  of  a  writ  for  service  out  of  the  jurisdiction, 
in  of  notice  of  such  writ.  First,  he  must  satisfy  himself  that 
actual  service  is  practically  impossible;  secondly,  he  must 
satisfy  himself  that  the  method  of  substituted  service  asked 
for  by  the  plaintiff  is  one  which  will  in  all  reasonable  proba- 
bility, if  not  certainty,  be  effective  to  bring  knowledge  of  the 
writ,  or  of  the  notice  of  the  writ,  as  the  case  may  be,  to  the 
defendant. 

There  is  some  difficulty  "  in  imagining  how  an  English 
"plaintiff  would  satisfy  a  judge  in  chambers  that,  'in  all 
"  '  reasonable  probability,  if  not  certainty,'  knowledge  of  the 
"  institution  of  proceedings  would  be  brought  home  to  a 
"  defendant  fighting  in  the  trenches  opposite  those  of  the  allies. 
"  Possibly  the  friendly  offices  of  neutrals  will  be  taken  advan- 
"  tage  of  for  this  purpose  "  (1-38  Law  Times,  p.  290). 

In  1'orlcr  v.  Freudenberg,  and  in  Kreylitiyer  v.  S.  Satnucl 
iV  Rotenfcld,  [1915]  1  K.B.  857,  leave  wa.s  given  to  make 
substituted  service  upon  an  agent  and  a  manager  in  this  country 
respectively,  and  both  cases  were  referred  back  to  chambers 
for  directions  as  to  the  mode  of  communicating  notice  of  the 
proceedings  to  the  defendants  and  as  to  the  time  to  be  allowed 
for  appearance. 

On  18th  April,  1910,  Reading,  C.J.,  issued  the  following 
notice  :  — "  As  the  Imperial  Governments  of  Germany  and 
"  A  ustro-Hungary  have  refused  to  serve  and  have  returned 
"  notices  of  writs  fonvarded  by  the  United  States  Embassies, 
"  recourse  must  be  had,  if  it  is  desired  to  effect  service,  to  the 
"  ordinary  practice  of  substituted  service.  Subject  to  the 
"  discretion  of  the  Court  or  judge,  proof  or  inability  to  effect 
"  personal  service  will  be  satisfied  if  the  affidavit  states  that 
"  the  proposed  defendant  is  resident  in  either  of  these  countries, 
"  as  the  case  may  be. 

4  Nothing  in  this  notice  refers  in  any  way  to  any  pro- 
"  ceedings  under  the  Legal  Proceedings  against  Enemies  Act, 
"  1915." 
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lu  certain  cases  a  wider  power  than  that  above  mentioned 
seems  to  be  given  to  the  Court  by  the  Trading  with  the  Kneinv 
Amendment  Act,  1914,  ~)  Geo.  V.  c.  12,  >rction  4  (2  The 
High  Court  or  a  judge  thereof  may,  on  the  application  ot  any 
person  who  appears  to  the  Court  to  be  the  •  reditor  of  an  enemy 
or  entitled  to  recover  damages  against  an  enemy,  or  to  be 
interested  in  any  property,  real  or  personal  (including  any 
rights,  whether  legal  or  equitable,  in  or  arising  out  <>l  propeity. 
real  or  personal),  belonging  to  or  held  or  managed  for  or  on 
behalf  of  an  enemy,  or  on  the  application  ot  the  Custodian 
or  any  Government  Department,  by  order  vest  in  the  Custodian 
any  such  real  or  personal  property  as  afore>aid.  it  the  Couii  or 
the  judge  is  satisfied  that  such  voting  is  expedient  tor  tin- 
purposes  of  the  Act,  and  may  by  ll idci  router  on  the 

Custodian  such  powers  ot  selling,  managing,  and  othei  \\i-c 
dealing  with  the  property  as  to  the  Court  or  judge  may  -rein 
proper  (section  4  (1)).  'The  Court  or  judge  before  making  any 
such  order  may  direct  that  Mich  notices  /it  any),  whether  by 
way  of  advertisement  or  otherwise,  shall  be  given  a-  the  Court 
or  judge  may  think  fit  (>e.tion  4  (2)).  One  can  thu-  get 
satisfaction  of  a  claim  out  of  an  enemy's  property  hen-  by 
this  mode  of  proceeding  (section  •">  (In.  But  ///  /•<  Hunk  fur 
Handel  iind  Industrie,  [1915]  1  Ch.  SIS.  decides  that  it  was 
not  the  intention  of  the  Act  to  place  the  Custodian  in  the 
position  of  an  assignee  of  a  disputed  debt. 

In  Scotland,  as  in  America  (Dorsey  v.  A///  Am. 

Dec.  017),  no  difficulty  ari>e-  about  -nvice  because  of  the 
mode  of  edictal  citation  which  is  employed  when  the  defendei 
is  out  of  the  jurisdiction  (G  Geo.  IV.  c.  120,  section  51;  A.S., 
24th  December,  18:J8,  section  7:  l-'J  &  14  Viet.  c.  36,  section 
22;  and  see  Mackay's  Manual  of  Practice). 

19.  LEGAL  PROCEEDINGS  AGAINST  ENEMIES  ACT,  1915.— 
The  object  of  this  Act  (5  Geo.  V.  c.  130)  is  to  facilitate  legal 
proceedings  against  enemies  in  certain  cases,  namely,  where 
—(a)  the  plaintiff  is  a  British  subject  and  is  entitled  for  the 
time  being  to  bring  an  action  in  the  High  Court;  and  (1}  the 
defendant  or  one  of  the  defendants  is  an  enemy;  and  (c)  the 
writ  is  indorsed  only  with  a  claim  for  a  declaration  as  to  the 
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effect  of  the  present  war  on  rights  or  liabilities  of  the  plaintiff 
01-  defendant  under  a  contract  entered  into  before  the  outbreak 
I  hereof;  and  (<l)  there  is  written  evidence  of  the  contract 

tiou  1  (6)). 

Where  a  contract  was  made  in  Germany,  and  was  to  be 
subject  to  German  law,  and  further  provided  for  the  settlement 
of  disputes  under  it  by  arbitration,  the  Court  of  Appeal  has 
held  that  the  British  plaintiff  is  entitled  to  sue  for  a  declara- 
tion under  the  Act  (/{to  Tinto  Company  v.  Verdnigte  Koenigs 
and  Laurahuette  Actien-Gesellschaft  fticr  Bergbau  and  Hiietten- 
betrieb ;  Same  v.  Dyiuunit  Actien-Gesellschaft  (Vormals  Alfnd 
X.,1,,1  lV  Co.),  1917,  33  T.L.R.  537).  This  decision  was 
affirmed  by  the  House  of  Lords  ([1918]  A.C.  260). 

In  such  cases  leave  may  be  given  to  issue  a  writ  of  summons 
in  the  High  Court  for  service  on  an  enemy  out  of  the  jurisdic- 
tion or  of  which  notice  is  to  be  given  out  of  the  jurisdiction  if 
the  Court  or  judge  is  satisfied  that  the  case  is  one  to  which  the 
Act  applies,  and  the  Court  or  a  judge  may,  on  an  application 
made  at  the  time  leave  is  so  given  or  at  any  subsequent  time, 
it'  -atisfied  that  the  writ  cannot  promptly  be  served  or  brought 
to  the  notice  of  the  enemy  defendant  by  any  of  the  usual  means, 
make  an  order  (called  in  the  Act  an  enemy  service  order) 
directing  substituted  or  other  service  of  the  writ  or  the  substi- 
tution of  notice  for  service  by  means  of  advertisement  or 
otherwise:  and  on  that  order  being  complied  with,  all  proceed- 
ings may  be  taken  on  the  claim  as  if  the  writ  had  been  served 
on  the  enemy  defendant  by  the  usual  means  (section  1  (1)). 
In  the  cases  to  which  the  Act  applies,  "constructive  service" 
is  thus  permissible,  just  as  in  applications  to  vest  property  of 
an  enemy  in  the  Custodian  (Trading  with  the  Enemy  Amend- 
ment Act,  1!)1  I,  •")  Geo.  V.  c.  1L>,  section  4  (1),  (2)).  Tl.i*  kind 
of  service  has  hitherto  been  unknown  in  English  procedure. 

The  Lord  Chancellor  of  England  or  Ireland  (section  4>,  as 
the  case  may  be,  is  empowered  to  make  such  rules  as  he  thinks 
fit  for  expediting  proceedings  and  regulating  procedure  gener- 
ally in  a  ease  where  an  enemy  service  order  has  been  made  and 
the  enemy  defendant  does  not  appear;  and  any  rules  so  made 
are  to  have  effect  as  if  they  were  included  in  the  Rules  of  Court 
for  the  time  lieing  in  force  (section  1  (2)). 
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Where  an  enemy  service  order  has  been  made,  and  it 
appears  not  to  be  practicable  to  obtain  the  best  evidcm -e  of 
any  document  which  is,  in  the  opinion  of  the  Court  m  judge, 
material  to  the  case,  the  Court  or  judge  may  admit  such  other 
evidence  thereof  as  appears  proper  in  the  circumstances  (section 
1  (3)). 

The  Court  or  judge  has  power,  where  an  enemy  service  order 
has  been  made  and  the  enemy  defendant  does  not  appear,  \>< 
order  the  plaintiff,  though  successful,  to  pay  the  whole  or  any 
part  of  the  proceedings,  it  the  Court  or  judge  consider  that  it 
is  just  to  do  so  in  the  special  circumstances  of  the  case  (section 

1  (4))- 

The  fact  that,  for  the  purpose  of  obtaining  the  hem-fit  ot 
this  provision,  a  writ  of  summons  has  been  imlor-ed  only 
with  a  claim  fora  declaration  in  accordance  therewith  does  not 
prevent  any  other  declaration  or  any  consequent  ial  or  other 
relief  being  claimed  in  other  proceedings,  or  prevent  the  ca-e 
being  dealt  with,  although  no  such  other  dechiralion  or  conse- 
quential or  other  relief  is  claimed  (section  1  (•">)). 

Nothing  in  the  Act  is  to  prejudice  or  interterc  \\itli  any 
powers  of  the  Court  to  give  leave  to  issue  a  writ  of  -ummons 
or  to  adjourn,  postpone,  or  otherwise  deal  with,  any  proceedings 
on  any  claim  against  an  enemy,  and  the  Court  or  judge  may, 
if  it  appears  on  any  proceedings  in  a  case  where  an  enemy 
service  order  has  been  made  that  for  any  reason  the  case  cannot 
properly  be  dealt  with  under  the  Act,  dismiss  the  case,  without 
prejudice  to  any  subsequent  proceeding  in  the  same  matter 
(section  3). 

"  Enemy  "  in  the  Act  means  any  persons  or  body  of  persons 
of  whatever  nationality  resident  or  carrying  on  business  in  an 
enemy  country,  but  does  not  include  persons  of  enemy 
nationality  who  are  neither  resident  nor  carrying  on  business  in 
an  enemy  country  (section  2  (a)).  "  Outbreak  of  war  "  is,  as 
respects  any  enemy,  to  be  construed  as  referring  to  the  date  of 
the  outbreak  of  war  with  the  enemy  country  in  which  the 
enemy  is  resident  or  carrying  on  business  (section  2  (I)). 
"  British  subject  "  includes  a  corporation  incorporated  in  the 
British  Dominions  (section  2  (c)). 

The  Act  does  not  apply  to  Scotland  (section  5  (2)).     Where 
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it  ilucs  apply,  it  oveirulc-  the  decision  in  7,inc  Corporation. 
I/nnitftl,  inn/  lininuiin  v.  >'/•///  imrf/i  uml  Of  furs,  1914  (C.A.),  31 
T.L.K.  107,  to  the  elVert  th;it  :ili  :irt  iun  by  one  party  1(i  a 
contract  i'or  a  <leclarat  ion  as  to  its  construction  will  not  lie  in 
the  absence  of  the  other  party,  where  there  is  no  third  party 
whose  interests  make  it  necessary  to  determine  its  construction. 
In  Ilinjh  Xft  i-fnson  $  X<»t.<,  Limitnl  v.  . I.  ellschaft 

far  Cnrtunnni/fn-Ini/iifttrif,  [191G]  W.  N.  70,  Atkin.  •!.,  ob- 
served that,  although  rights  and  liabilities  could  be  conclu- 
sively declared  under  tbe  Act.  the  result  appeared  to  be  that 
the  Mritisb  subject  would  have  to  wait  until  peace  before  he 
could  enforce  those  rights.  Even  then  he  must,  apparently, 
bring  a  second  action  in  order  merely  to  enforce  his  rights  which 
the  Court  had  authoritatively  declared  and  which  it  could  not 
alter.  The  learned  judge  thought  it  difficult  to  understand 
the  principle  underlying  this  legislation.  It  seems  to  the 
writer  an  advance  half-way  to  the  American  practice  of  publica- 
tion of  notice  and  the  Scottish  practice  of  edictal  citation,  by 
which  the  Courts  in  these  countries  can  not  only  declare  the 
rights  of  the  parties,  but  also  enforce  them  against  an  alien 
enemy's  property  within  the  jurisdiction. 

•Jn.  KI-FECT  OF  WAR  ox  CONTRACTS  MADE  WITH  PERSONS 
\\IKI  A  in-:  NOT  AI.II.N  IVXT.MIKS.  When  a  contract  is  made  before 
or  during  war  with  a  party  who  does  not  subsequently  become 
an  alien  enemy,  it  will  be  dissolved  by  war  in  three  cases — 
(1)  Where  a  state  of  war  makes  the  contract  illegal,  or  (2) 
where  performance  of  the  contract  is  thereby  rendered  im- 
possible, or  (3)  where  such  was  the  express  or  implied  intention 
of  the  parties. 

This  classification  is  only  made  for  the  purposes  of  exposi- 
tion.  It  makes  no  pretence  of  being  either  logical  or  exhaus- 
tive, and  must  be  understood  subject  to  the  necessary 
qualifications  and  additions  contained  in  the  detailed  discussion 
\\hich  follows  under  each  of  the  above  heads.  For  instance, 
impossibility  of  performance  includes  frustration  of  adventure, 
and  both  of  these  doctrines  —which  are  really  one — rest  upon  the 
implied  intention  of  the  parties  as  inferred  by  the  Courts  from 
the  nature  of  the  contract  and  the  circumstances  of  the  case. 
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This  general  principle  of  implied  intention  in  regard  to  alieia- 
tioii  of  circumstances  has  been  largely  extended  during  this 
war,  and  is  not  yet  finally  settled. 

(1)  The  leading  case  of  /','.«/*«//»  v.  Jimr,],,,.  1857,  7  E.  &  B. 
763,  establishes  the  rule  that  a  contract  made  before  war  is 
dissolved  where  the  outbreak  of  war  makes  its  performance 
illegal. 

The  plaintiff  in  that  case  was  the  owner  of  a  neutral  ship 
chartered  by  the  defendant,  a  British  subject,  to  bring  a  cargo 
of  corn  from  Odessa.  Before  the  ship  reached  that  port,  (neat 
Britain  declared  war  against  Ku^-ia.  The  defendant  did  not 
therefore  load  the  cargo,  and  was  Micd  by  the  plaintiff,  a 
neutral,  for  breach  of  conti  The  Court  held  that  the 

contract  was  dissolved  by  the  outbreak  of  hostilities,  he.  aiis,- 
its  performance  would  have  involved  an  illegal  trading  with 
the  enemy  on  the  part  of  the  defendant.  The  authorities  air 
reviewed  in  the  elaborate  judgment  of  Willes.  -F.,  who  has  b.-en 
well  described  by  Sir  Frederick  Pollock  as  a  master  ot  the 
common  law.  (See  I'<  ></  \.  Husk-ins,  II  K.  &  H.  !>-V',.  a  -imilar 
DM6,  but  where  both  parties  were  British  -i:b jects.) 

C.i.f.  contracts  often  furnish  an  illustration  of  the  rule 
under  discussion. 

In  Dum-.ni.  l-'u.r  $  Co.  \.  X,-/,n  ni/tft'jf  Ilonke,  [1915]  3  K.K 
355,  there  was  a  c.i.f.  contract,  and  payment  was  to  be  made  in 
exchange  for  shipping  documents  on  presentation  of  the  same. 
The  honey  sold  was  shipped  on  a  German  steamship  to 
Hamburg,  where  by  the  bill  of  lading  it  was  to  be  delivered  to 
the  sellers  or  their  assigns.  The  present  war  broke  out  in  the 
meantime,  and  on  ">th  August,  1914,  a  Koyal  Proclamation 
was  issued  against  trading  with  the  enemy.  The  shipping 
documents  were  thereafter  tendered  to  the  buyers,  who  refused 
to  accept  them.  Atkins,  J.,  held  that  such  refusal  was  justified, 
because  by  accepting  the  shipping  documents  and  obtaining 
the  goods  the  buyers  would  have  been  guilty  of  trading  with 
the  enemy.  On  appeal  his  judgment  was  affirmed. 

In  Arnhold  Karlcry  $  Co.  \.  Blythe,  Green,  Jourdain  ty 
Co.,  and  Theodor  Schneider  $  Co.  v.  Buryett  $  Neiffmim,  [1916] 
1  K.B.  495,  there  were  two  c.i.f.  contracts  for  the  sale  of  beans 
from  Chinese  ports  to  Naples  and  Rotterdam  respectively,  pav- 
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incut  to  be  made  in  net  cash  in  London  against  the  bills  of 
lading  and  policies  of  insurance.  The  beans  were  shipped  in 
German  ships  before  the  outbreak  of  war  with  Germany. 
Before  (lie  expiry  of  the  time  for  presentment  of  the  shipping 
documents  war  had  begun.  The  buyers  refused  to  accept  the 
tender  of  the  documents,  which  in  one  case  was  a  German  bill 
of  lading,  and  in  the  other  both  a  German  bill  of  lading  and 
a  German  insurance  policy.  The  Court  of  Appeal  decided 
thai  they  were  right  in  doing  so,  inasmuch  as  at  the  date  of 
tender  of  the  documents  the  acceptance  of  them  would  have 
involved  entering  into  contractual  relations  with  the  enemy. 

But  In  re  Weis  $  Co.  and  Credit  Colonial  et  Commercial 

>twer/>),  [1910]  1  K.13.  'M6,  where  by  a  c.i.f.  contract  made 
before  this  war  the  sellers  sold  to  the  buyers  bean  oil  shipped 
from  an  ( )riental  port  to  Antwerp,  payment  to  be  made  against 
shipping  documents  in  London,  and  the  British  ship  in  which 
it  was  carried  was  seized  by  the  enemy,  the  buyers  were  held 
not  entitled  to  refuse  tender  of  the  documents  made  when 
Antwerp  had  not  fallen  to  the  Germans,  on  the  ground  that 
there  was  no  illegality  in  tendering  documents  calling  for  de- 
livery at  Antwerp,  which  at  that  time  had  not  fallen.  Nor  was 
there  any  illegality  in  calling  upon  the  shipowner  to  deliver  at 
Antwerp,  for  if  he  could  have  got  his  ship  there  it  would  have 
been  perfectly  legal  to  do  so,  and  the  fact  that  it  had  become 
impossible  did  not  make  the  tender  of  the  documents  invalid. 

Where  the  terms  of  a  charter-party  and  bill  of  lading 
are  such  that  it  can  be  legally  performed  by  delivery  of  the 
cargo  at  some  of  the  other  ports  mentioned  in  the  contract,  and 
is  so  performed,  an  action  for  freight  will  lie  against  the  owners 
of  the  cargo,  and  war  has  no  effect  upon  such  a  contract  (The 
Teutonia,"  1872,  L.R.  4  P.C.  171). 

The  last  case  was  distinguished  in  St.  Enoch  Shipping  Com- 
IKIIII/  v.  /'/i<>*/</i<i/<'  M iniinj  (Company,  [1916]  2  K.B.  624,  where 
a  British  ship  had  been  chartered  to  carry  goods  from  Florida 
to  Hamburg.  War  with  Germany  broke  out  during  the 
voyage,  and  the  ship  was  therefore  diverted  to  Iluncorn,  where 
the  shipowners  discharged  the  cargo  under  an  alleged  lien  for 
freight.  The  owners  of  the  cargo  discharged  the  lien  under 
protest,  alleging  that  no  freight  was  due.  In  an  action  it  was 
I 
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held  that  the  shipowners  were  not  entitled  to  the  freight,  either 
in  whole,  since  they  hud  not  completed  the  voyage,  or  in  part, 
since  no  new  contract  could  he  inferred  between  them  and  tin- 
owners  of  the  cargo  to  give  and  lake  delivery  at  Runcorn  in- 
stead of  at  Hamburg. 

No  action  of  damages  lies  in  case  of  deviation  in  a  vo\ . 
or   detention   of   a    ship    in    neutral    water*    in    order    to    avoid 
imminent  risk  of  capture  (The"  $<»,  Roman,"  1*7:;.  5  P.C,  -01  : 
see  also  Th<-  "  Patna,"  •>  A.  &  E.  -Wi:  '/'/„  "  //,////•/>//."  il.nl. 
424;  The  "Express,"  Hid.  597). 

A  mere  apprehension  that  the  port  of  loading  is  ahont  to 
become  hostile,  or  a  mere  apprehension  of  eapture  not  founded 
on  circumstances  which  would  afVert  the  mind  of  a  master  of 
ordinary  courage,  judgment,  and  experience.  i>  not  »ulli< -ient 
to  justify  delay  in  the  voyage  (Affcfnann  v.  I\it<lii>.  10  I 
530;  Orgooct  v.  d'rnninf/.  'J  Camp.  K'>f>). 

A  shipper  of  goods  must  not  ship  goods  likely  to  involve 
unusual  danger  or  delay  to  the  ship  without  communicating 
to  the  owners  facts  within  his  own  knowledge,  hut  not  within 
the  knowledge  of  the  shipowner,  showing  that  there  is  such 
risk. 

In  Mitchell  Cotf*  iv  Co.  v.  X/,-,  /  llrotfa-rs  cV  Co.,  [1JUG]  2 
K.B.  010,  the  shippers  of  rice  upon  a  ship  chartered  by  them 
for  a  voyage  to  Pira?us  knew  that  the  rice  could  not  he  dis- 
charged there  without  the  British  (iovernment 's  permission, 
although  they  thought  that  they  might  obtain  it.  They  did 
not  obtain  it,  and  the  ship  was  therefore  delayed.  The  ship- 
owners neither  knew  nor  could  reasonably  have  known  that 
such  permission  was  necessity.  The  shipowners  were  held 
entitled  to  damages  in  respect  of  the  delay  so  caused. 

In  short,  deviation  or  delay  in  prosecuting  the  voyage  con- 
templated in  a  policy  of  marine  insurance  is  excused  where 
reasonably  necessary  for  the  safety  of  the  ship  or  subject- 
matter  insured  (Marine  Insurance  Act,  I'HHI,  (i  Kd\v.  VII.  c. 
41,  section  .'50  (4);  see  also  Hid.  sub-sections  2,  3,  5,  6,  for 
other  excusing  circumstances,  all  of  which  are  likely  to  arise  in 
time  of  war). 

But  although  to  constitute  a  loss  by  capture  actual  capture 
is  not  necessary,  the  termination  of  a  voyage  by  putting  into  a 
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ii«Mit ml  port  to  avoid  the  risk  of  capture  before  the  ship  has 
gone  into  ilic  /HIM-  id'  pi-ril,  mid  consequently  before  the  peril 
has  lii'^iin  10  operate.  is  not  a  loss  proximately  caused  by  the 
priil  insured  against  in  a  marine  insurance  policy  against  the 
usual  perils,  including  men-of-war,  enemies,  and  restraint  of 
prince-  iliiikir,  d'nii/  cV  Co.  v.  London  Assurance  Corporation, 
|  1!»1S]  A.C.  101,  distinguishing  British  and  Foreign  Marine 
Insnrnnn  (' ma  jinny  \.  Sunday  Sf  Co.,  [191G]  1  A.C.  650, 
noted  infrn  in  this  section  20). 

An  iti-uianee  by  a  British  company  of  its  property  in  an 
enemy  country  against  capture  by  enemies,  which  has  been 
effected  before  war  with  a  British  insurer,  is  valid,  provided 
sueli  property  has  not  acquired  enemy  character  by  any  act  of 
the  company  evincing  ;1n  intention  to  retain  its  trade  domicile 
in  enemy  territory,  e.g.,  by  continuing  to  work  a  gold  mine 
theiein  (Xii/<l  Gold  Mining  Company  v.  Hoade,  1901,  2  K.B. 
849). 

Where  a  contract  for  the  sale  and  delivery  of  foreign  goods 
i-  made  Between  British  parties,  and  during  its  continuance 
the  country  where  the  goods  are  manufactured  becomes  enemy 
territory  l>y  hostile  occupation,  trading  with  persons  in  which 
is  for  hidden  to  British  subjects  by  the  laws  of  the  realm,  the 
vendor  (if  he  has  not  the  goods  in  his  possession)  is  entitled  to 
refuse  delivery  on  the  ground  that  the  obtaining  the  specified 
goods  is  illegal  ( AV«  /brothers,  Limited  v.  Shaw  fy  Co.,  [1917]  2 
I.l{.  :W7).  But  in  such  a  case  a  reasonable  time  must  be 
allowed  to  elapse  before  repudiation  of  the  contract,  where 
the  contract  makes  no  provision  as  to  time  of  delivery  of  the 
goods  (ibid.). 

A  contract  for  the  exportation  of  goods,  although  made 
before  the  out  break  of  war  with  a  party  who  does  not  thereby 
become  an  alien  enemy,  may  be  rendered  illegal,  and  hence 
dissolved,  by  a  Proclamation  or  Order  in  Council  issued  under 
statutory  authority,  e.g.,  under  section  8  of  the  Customs  and 
Inland  Revenue  Act,  1879,  or  under  section  1  of  the  Exporta- 
tion of  Arms  Act,  1900.  Many  such  Proclamations  or  Orders 
in  Council  have  been  issued  in  connection  with  the  present  war. 

On  loth  August,  1914,  a  Proclamation  prohibited  the 
export  of  sacral-  and  of  confectionery  as  containing  sugar.  It 
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was  withdrawn  on  20tli  August,  having  only  been  in  force  trn 
days.  Yet  a  case  arose  in  connection  with  it.  In  AinL-nr 
Millar  8f  Co.,  Limite.l  v.  Taylor  $  Co.,  [1!U">]  W.N.  116,  .'(Mi- 
tracts  for  sale  of  certain  confectionery  for  export  were  made 
between  18th  June  and  L'-'ird  .Inly.  I'.M  1.  < »,,  llth 
of  that  year  the  sellers  cancelled  their  orders.  The  hu\  en 
for  damages  for  non-delivery.  Rowlatt,  •!..  held  that  the  >ellei- 
were  entitled  to  regard  the  contract  a-  ended  by  the  IVoelama- 
tion  of  10th  August.  1911.  The  tact  that  the  riiibargn  only 
lasted  ten  days  was  immaterial.  For  aught  th.it  WB»  known  by 
the  parties  it  might  have  la-ted  I'm-  year-.  But  the  Couit  ot 
Appeal  reversed  this  decision  on  the  Around  that  the  con; 
had  only  been  suspended.  The  -eller-  ..iiL'ht  to  have  \\aited  a 
reasonable  time  before  repudiating  their  cont:  i  in  this 

particular  case  no  time  was  specified  in  the  contracts,  and   the 
usual   course    of   business   between    the   parlie-    |TM    l"t    del 
of   the  goods   within   six    to   ei^ht    weeks.         It    the  -ellers    had 
waited  a  reasonable  time,    the  contract-   would   have  been   duly 
fulfilled  (C.A.,  [IJlUi]  1   K.H.    \(r>). 

Where,  however,  after  the  d;,le  «\  a  contrart  ot  -ale  n| 
aluminium  for  export,  a  prohibition  is  i-siied.  ^.  '-\(\,i  ot 

the  Defence  of  the  Realm  (Consolidated)  Regulations,  for- 
bidding any  one  in  this  country  from  buying,  selling,  or 
dealing  in  it,  whether  within  or  without  the  I'nited  Kingdom, 
without  a  permit,  and  such  permit  i-  n-ti'-ed.  the  contract  is 
discharged,  as  performance  has  become  illegal  (Anglo-Ruuian 
Mcn-hanl  Troth  rs,  Limit, tl  v.  John  ll<itt  &  Co.,  [UM7]  2  K.M. 
679). 

But  where  a  contract  of  sale  provides  for  the  contincrency 
of  an  outbreak  of  war.  as  wheie  a  contract  of  sale  of  sugar 
f.o.b.  at  Hamburg  contains  a  war  clause  to  the  effect  that,  if 
by  reason  of  war  this  is  not  possible,  the  contract  is  to  be 
settled  by  a  payment  in  cash,  the  outbreak  of  war  and  the 
embargo  on  sugar  by  a  foreign  Government  do  not  end  the 
contract  (Smith,  Conn/  ft  Ii,irrttf  v.  Becker,  Gray  ft  Co., 
f.1.91(>]  2  Ch.  86). 

In  Jager  v.  Tolme  ft  Runge,  and  the  I.ontlon  /'roJun  C /cur- 
ing House,  Limited,  [1916]  1  K.B.  939,  and  in  Edward  Grey 
ft  Co.  v.  Tolme  ft  Rungc,  1915,  31  T.L.R.  551,  the  facts  were 
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i-nni|diratrd,  but  at  first  sight  seemed  similar  to  those  of  the 
raM>  in  the  preceding  paragraph.  But  the  clause  that  if  war 
broke  mi!  with  (in-many,  the  contracts  were  to  be  deemed  closed 
and  differences  paid,  was  not  held  to  be  an  effective  condition 
in  tlir  contracts.  Hence  it  was  decided  that  the  contracts  made 
in  -Inly,  1914,  for  delivery  of  beetroot  sugar  f.o.b.  Hamburg  in 
August,  1914,  were  dissolved  by  the  outbreak  of  war  on  the 
giouud  of  illegality. 

'By  a  Proclamation,  dated  5th  August,  1914,  it  is  illegal  to 
cany  in  British  ships  any  article,  comprised  in  the  list  of 
contraband  issued  by  the  Crown,  from  any  foreign  port  to  any 
other  foreign  port  unless  the  shipowner  has  first  satisfied 
himself  that  the  articles  are  not  intended  ultimately  for 
in  the  enemy  country.  Any  contract  contrary  to  this 
prohibition  will  be  illegal  and  void,  whether  made  before  or 
during  the  present  war,  or  made  with  a  British,  allied,  or 
neutral  person.  But  the  crew  are  probably  entitled  to  their 
wages  (Tlie  "Frederick,"  5  Ch.Rob.  8);  and  a  mate  who 
hei-oino  master  during  the  voyage  may  possibly  claim  his 
wages  as  mate  for  the  whole  voyage  (The  "  Favourite,"  (Instance 
Court),  2  Ch.Rob.  223).  Such  claims  seem  good  even  against 
the  captors;  but  the  captain  must  sue  the  owner  (ibid.;  see, 
however,  The  "  Anna  Catharina,"  6  Ch.Rob.  10).  An  enemy 
crew  cannot  recover  their  wages  (The  "  Favourite,"  (Instance 
Court),  2  Ch.Rob.  223).  The  master  or  crew  must  have  acted 
in  good  faith  (The  "  Calypso,"  2  Ch.Rob.  298).  The  cases 
cited  referred  to  claims  of  a  neutral  captain  or  crew,  but  seem 
applicable  to  those  of  a  British  captain  or  crew.  At  any  rate, 
it  was  held  in  The  "Juno,"  1915,  31  T.L.R.  131,  that  where 
enemy  goods,  shipped  before  the  outbreak  of  war,  are  seized 
<  a  route  for  a  foreign  port,  the  Prize  Court  will  allow  the  British 
shipowner  such  a  sum  in  respect  of  freight  up  to  the  time  of 
seizure  as  is  fair  and  reasonable. 

The  outbreak  of  a  war  in  which  Great  Britain  is  not  a 
party  may  render  performance  of  a  contract  illegal. 

In  O'Neil  v.  Armstrong,  [1895]  2  Q.B.  418,  an  Englishman 
was  engaged  by  the  captain  of  a  Japanese  warship  to  act  as  a 
fireman  on  a  voyage  from  the  Tyne  to  Yokohama.  In  the 
course  of  the  voyage  war  broke  out  between  China  and  Japan. 
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Further  performance  of  the  contract  by  the  Englishman 
illegal  under  the  Foreign  Enlistment  Act,  1>70.  39  \  •"•!  Virt. 
c.  90,  section  3.  He  was  held  entitled  to  leave  the  sliip  and 
sue  for  the  wages  agreed  upon,  since  the  act  of  the  Government 
in  Japan  had  made  his  performance  of  the  contract  legally 
impossible. 

The  illegality  of  any  part  of  a  contract  vitiates  the  whole. 
unless  the  illegal  part  can  be  separated  from  the  legal,  in  which 
case  the  latter  can  be  enlorced  \j»r  Wille.-,  -I.,  in  I'iikirin.i  v. 
Ilfrtm.mL  li,iilir,,y  C.nn/i.my,  1SIIS.  L.  K.C.I'.  V 
where  a  contract  includes  several  obligations,  -nine  onl\  ..I 
which  are  unlawful,  the  remainder  (if  separable  are  valid 
(GWv//  v.  A'///v.  11  lv>*t,  Ki»:  J/"//"/<  v.  .}/„;/.  ISl:1..  II  M. 
&  W.  (i(i'):  I-'}  M.  &  \\'.  -"'17:  .}/n.,n,,-X,,,</<  >, /,/</(  (inn  ('<»„- 
panyv.  Nordenfeldt,  [1894]  A.<  5  16  ,  Hut.  as  a  general  rule, 
a  promise  given  for  a  consideration,  part  of  which  is  ill. 
is  void  (R«*  v.  .\,,rt/,irin,/fi,l,/.  1880,  1  H.  *  Ad.  !H'J:  Mnitl.m,/ 
v.  l\attray,  1848,  11  D.  71).  Tin  .s  to  be  no  apportion- 

ment  of  consideration  (FethcrstotH-  v.  II tilrhinsun.  l")!Hi.  Cm. 
Eli/>.  1!)!)),  unless  in  the  case  of  several  obligat  ion-  n-'unled  for 
di>linct  and  several  coiisideiat  ions  i  /'it/<  >('.•>  '  I'. I  I.  II 

Co.Rep.  2T  ft). 

Thus,  if  a  Hritish  subject  is  licensed  to  trade  in  particular 
goods,  or  goods  to  a  certain  amount,  with  the  enemy,  and 
insures  his  whole  cargo  with  a  Mriti>h  company,  such  in-mance 
will  cover  the  licensed  goods  unless  the  whole  contract  i> 
indivisible  (Butler  v.  Allnutf,  1  Stark,  222:  I'i. .«•//,//  v.  M/miff. 
4  Taunt.  7!)2).  If  the  contract  be  divisible,  it  i>  immaterial 
whether  the  difference  in  the  cargo  is  one  of  quant  it  \  onlv 
(Keir  v.  Andrade,  2  Marsh.  l!Mi). 

(2)  So  far  we  have  only  considered  contracts-  which  are 
dissolved  either  by  the  mere  outbreak  of  war  or  by  a  subsequent 
change  in  the  law  made  in  connection  with  war.  We  have 
now  to  discuss  the  effect  of  war  in  creating  impossibility  of 
performance  of  a  contract,  where  the  parties  have  made  no 
provision  in  their  agreement  as  to  this  eventuality. 

The  impossibility  under  discussion  does  not  include  what 
has  been  termed  "commercial  impossibility,"  i.e.,  extreme  and 
unforeseen  cost  or  difficulty  of  performance,  which  is  no  excuse 
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tor  Don-performance  (Hong-Kong  and  Whampoa  Dock 
Company,  Liinit«l  v.  Netherton  Shipping  Company,  Limited, 
[l!K)li]  S.C.  31.  a  Scottish  case;  Brown  v.  Royal  Insurance 
Com /Him/,  1.S09,  1  E.  &  E.  85-3).  Again,  if  any  one  agrees  to 
do  work  according  to  orders  or  specifications  from  the  other 
parly  !<>  ilir  contract,  he  is  not  freed  from  his  obligation  by  the 
fact  that  such  work  turns  out  to  be  impracticable.  In  the 
Sroitish  case  ot  <lill<*Lnc  Sf  Co.  v.  Hmoden  $  Co.,  1885,  12  E. 
800,  there  was  a  contract  for  the  building  of  a  ship  of  specified 
dimensions  and  carrying  power,  according  to  a  model  to  be 
approved  by  the  purchaser.  The  ship  actually  built  was 
deficient  in  the  required  carrying  capacity.  In  an  action  for 
damages  for  breach  of  contract  at  the  instance  of  the  purchaser, 
it  was  held  no  defence  to  show  that  it  was  impossible  to  build 
a  seaworthy  ship  of  the  required  dimensions  and  carrying 
rapacity  according  to  the  model.  English  cases  to  the  same 
eft'ect  are  Jones  v.  St.  John's  College  (Oxford],  1870,  L.R. 
li  (J.B.  115,  124,  and  Thorn  v.  Mayor  of  London,  1876,  L.R. 
9  Ex.  103;  10  Ex.  112;.  affirmed  by  the  House  of  Lords,  1 
App.Cas.  120. 

Recent  cases  during  the  present  war  also  tend  to  show  that 
the  Courts  will  not  regard  mere  economic  unprofitableness  as 
equivalent  to  impossibility  of  performance.  In  Tennants 
(Lancashire),  Limited  v.  Wilson  (C.S.)  fy  Co.,  [1917]  A.C.  495, 
the  decision  was  based  on  an  express  provision  for  discharge 
of  the  contract  in  the  case  of  shortage  of  supply  of  the  article 
agreed  to  be  sold ;  but  the  House  of  Lords  was  of  opinion  that 
a  rise  of  price  would  not  in  itself  constitute  a  hindrance  to  de- 
livery within  the  meaning  of  the  condition.  This  case  was 
followed  in  Dixon  Sf  Son  v.  Henderson,  Craig  fy  Co.,  1918, 
117  L.T.Rep.  036,  where  it  was  held  on  the  facts  that  it  was 
not  shortage  of  tonnage,  but  commercial  unprofitableness,  which 
made  the  seller  refuse  delivery  of  wood  pulp,  ships  being  obtain- 
able to  carry  such  pulp  at  an  additional  freight.  Similarly  in 
Bolckow,  \'<iii(/lian  fy  Co.  v.  Compania  Minera  de  Sierra 
Menera,  1917,  33  T.L.R,  111,  the  Court  of  Appeal  held  that 
a  mere  rise  in  the  rate  of  freights  was  not  alone  a  sufficient 
excuse  for  non-delivery  of  oversea  goods,  and  that  the  doctrine 
of  "  frustration  of  adventure  "  had  no  application  to  the  case. 
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In  S.  Instonefy  Co.,  Limited  v.  *j>«  tli»<i,  Marshall  4'  Co.,  I'1  I  i, 
32  T.L.E.  202,  where  a  contract  for  the  sale  of  coal  to  In- 
delivered  in  monthly  quantities,  provided  that  "  in  case  of 
"war  .  .  .  or  other  hindrances  intervening  «>i  intertenng 
"  or  aft'ectiug  delivery,"  the  sellers  could  suspend  either  in  part 
or  in  whole  any  deliveries  under  tin-  runt  met,  Bailhachc.  I.. 
held  that  the  mere  fact  of  a  rise  in  the  price  of  coal  owin<:  to 
the  war  did  not  entitle  tlu>  -ellcrs  to  suspend  dc!  t  it. 

sufficient  coal  being  procurable  at  an  enhanced  price.      l'h\ 
impossibility  must  go  further  than  extreme  cost  (Karl  Eli 
$  Co.   v.   Chagandas  or   ('<>..    I'-H  ">.    Indian    I.        Imports.    10 
Bombay,  iiOl).     In  lllyth*   Of  ('<>.  v.   A'/Y/mn/.v,   Turin 
1910,  114  L.T.R.  763,  Scmtton,  J.,  held   that   the  men 
that  freights  had  arisen  so  high  as  to  prevent  the  defendants 
from  performing  their  contract  at   a   profit   was  no  excuse  for 
non-performance  of  their  obligation. 

But  it  must  be  remembered  that  inci.-a-.cd  expense  m.i\  1. 
so  great  as  to  amount  to  physical  imj>o>-il)ility  (/«r  Manle,  .1., 
in  Moss  v.  Smith,  lS~>n,  !i  (Ml.,  ut  p.  10't).  In  »///» /inmrt 
Maatschappij  Gylscn  v.  North  African  Couliny  ('ontjxim/.  1'ih,, 
114L.T.H.  755,  a  rise  in  freight*  \\a>  held  by  Scrutton.  -I.,  to  he 
evidence  of  a  shortage  of  ships  within  the  meaning  of  a  clan>.  in 
the  contract.  (See  also  the  ol>-ci  vat  ions  of  liailhachc,  -I.,  in 
Bolckow,  Vanyhan  fy  Co.  v.  Campania  Minera  de  /v 
Menera,  1910,  32  T.L.ll.  KM,  where  he  points  out  that  a  rise 
in  freights  may  be  equivalent  to  such  a  scare-it  v  ot  >hips  as  to 
amount  to  physical  impossibility.)  Apart  from  Mich  con-id.  i  ,,- 
tious,  nothing  short  of  sheer  impossibility  caused  by  \\ar  will 
serve  as  an  excuse  for  non-performance  of  a  contract  made 
before  or  during  war;  and  even  then  it  only  does  so  under 
circumstances  now  to  be  considered. 

A  general  rule  is  laid  down  in  Paradine  v.  Jam,  Hi  1 7. 
Aleyn,  20,  where  the  defendant  was  sued  for  rent  due  on  a 
lease.  The  defendant  pleaded  "  that  a  certain  German  prince. 
"  by  name  Prince  Rupert,  an  alien  born,  enemy  to  the  King 
"  and  his  kingdom,  had  invaded  the  realm  with  a  hostile  army 
"  of  men ;  and  with  the  same  force  did  enter  upon  the 
"  defendant's  possession,  and  him  expelled,  and  held  out  of 
"  possession  .  .  .  whereby  he  could  not  take  the  profits." 
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This  \\a>  hold  to  be  no  excuse  for  the  non-payment  of  the  rent. 
'  And  this  difference  was  taken,  that  where  the  law  creates  a 
"  duty  or  charge,  and  the  party  is  disabled  to  perform  it  with- 
"  out  any  default  in  him,  and  hath  no  remedy  over,  there  the 
"  law  will  excuse  him.  As  in  the  case  of  Waste,  if  a  house  be 
"  destroyed  by  tempest,  or  by  enemies,  the  lessee  is  excused. 
But  when  the  party  by  his  own  contract  creates  a 
"  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good, 
"if  he  may,  notwithstanding  any  accident  by  inevitable 
"  necessity,  because  he  might  have  provided  against  it  by  his 
"  contract.  And  therefore,  if  the  lessee  covenant  to  repair  a 
"  house,  though  it  be  burnt  by  lightning  or  thrown  down  by 
"  enemies,  yet  he  ought  to  repair  it."  Incidentally  it  may  be 
noted  that  under  the  Scottish  law  and  the  Roman-Dutch  law 
rent  would  not  be  payable  where,  through  war,  the  tenant  was 
deprived  of  the  beneficial  occupation  of  the  premises  (Trotter's 
La\\  of  Contract  in  Scotland,  pp.  355-0;  Nathan's  Influence  of 
War  on  Contracts,  p.  44). 

An  express  unconditional  contract  is  not,  then,  as  a  general 

'  rule,  dissolved  by  its  performance  being  or  becoming  quite 
impossible  in  fact  owing  to  particular  circumstances,  one  of 
which  is  war.  This  rule  is  not  only  accepted  by  all  authorities, 
»•.</.,  Sir  Frederick  Pollock  (Principles  of  Contract,  7th  edition, 
pp.  407-8),  and  Anson  (Law  of  Contract,  13th  edition,  pp. 
370-372),  but  is  also  supported  by  positive  decisions,  such  as 
/////.v  v.  Xuyhrue,  1840,  15  M.  &  W.  253;  Kearon  v.  Pearson, 
1801,  7  H.  &  N.  380;  Thiis  v.  Byers,  1870,  1  Q.B.D.  244; 
Jiudgett  v.  Binninffton,  [1891]  1  Q.B.  35 ;  see  also  Barker  v. 
Hodgson,  1814,  3  M.  &  S.  207;  Spence  v.  Chodwick,  1847,  10 
U.B.  517.  This  rule  does  not  extend  to  implied  contracts 
(Ford  v.  Cotesworth,  1870,  L.R.  5  Q.B.  544;  Hicks  v.  Ray- 
mond, [1893]  A.C.  22),  nor  to  a  contract  where  both  parties  are 
prevented,  e.g.,  by  foreign  law,  from  performing  their  respec- 
tive parts  of  the  agreement  (Cunningham  v.  Dunn,  1878,  3 
C.P.D.  443).  Hence  war  may  dissolve  an  implied  contract 
iby  rendering  its  fulfilment  impossible,  and  also  dissolves  an 

y  express  unconditional  contract  which  it  makes  impossible  of 
performance  by  either  party.  But  the  outbreak  of  war  will  not 
affect  an  express  unconditional  contract  by  rendering  it  im- 
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possible  of  performance  by  one  of  the  parties,  unless  it  falls 
within  the  admitted  exceptions  to  the  general  rule. 

The  general  nature  of  these  exceptions  is  thus  stated  in 
Jiitily  v.  J)e  Cresjn'yn!/,  ISllil.  L.K.  1  <M*.  1 

"There  can  lie  no  doubt  that  a  man  may  by  an  absolute 
"contract  bind  himself  to  perform  things  which  subsequently 
"become  impossible,  or  to  pay  damages  for  the  non-perl. >rm- 
"  ance,  and  this  construction  is  to  he  [nit  upon  an  unqualified 
"undertaking,  where  the  event  \vhich  causes  the  impossibility 
"  was  or  might  have  Iteen  ant  icijiated  and  guarded  against  in 
"the  contract,  or  where  the  impossibility  arises  from  tin 
"  or  default  of  the  promisor  "  (e.g.,  by  the  voluntary  enlistment 
of  a  person  over  military  age  at  the  present  time  in  the  Army 
or  Navy  after  making  a  contract  tor  personal  services). 

"But  where  the  event  is  of  such  a  character  that  it  eammt 
"reasonably  be  supposed  to  have  been  in  the  contemplation  of 
"the  contracting  parties  when  the  contract  \\as  made,  they 
"  will  not  be  held  hound  by  general  words  which,  though  large 
"  enough  to  include,  were  not  used  with  reference  to  the  possi- 
bility of  the  particular  contingency  which  afterwards 
"happens.  It  is  on  this  principle  that  the  act  of  God  is  in 
"  some  cases  said  to  excuse  the  breach  of  \\  contract.  This  js  in 
"  tact  an  inaccurate  expression,  because,  where  it  is  an  an-\\er 
"  to  a  complaint  of  an  alleged  breach  of  contiact  that  the  thing 
"  done  or  left  undone  was  so  by  the  act  of  God,  what  is  meant 
"  is  that  it  was  not  within  the  contract." 

The  group  of  exceptions  has  been  widened  by  recent 
decisions.  But  perhaps  the  law  may  be  thus  summarised  1 1 ', 
according  to  the  true  intention  of  the  parties,  the  contiact  was 
conditional  on  its  performance  being  or  continuing  possible  in 
fact,  it  will  be  avoided  by  performance  being  or  becoming 
impossible  in  fact.  Such  an  intention  is  presumed  where  the 
performance  depends  on  the  existence  or  continued  existence 
of  some  thing,  or  state  of  things,  or  conditions  (e.y.,  the  life  or 
health  of  a  party  in  a  contract  of  personal  services).  This 
general  statement,  however,  requires  to  be  applied  to  particular 
cases. 

(a)  "  Where  there  is  an  agreement  to  sell  specific  goods, 
"  and  subsequently  the  goods,  without  any  fault  on  the  part 
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"  (it  the  seller  or  buyer,  perish  before  the  risk  passes  to  buyer, 
"  i hr  agreement  1^  thereby  avoided  "  (Sale  of  Goods  Act,  1893, 
•~>ii  iV:  -~>7  Viet.  c.  71,  section  7;  Leitch  v.  Edinburgh  Ice  and 
( ',,!</  ^forage  Company,  1900,  2  F.  904).  This  rule  would  apply 
to  aii  agreement  to  sell  specific  goods  in  a  British  ship  which 
hud  been  destroyed  at  sea  by  a  German  cruiser. 

But  where  there  was  a  written  contract  of  sale  of  goods 
for  shipment  from  Calcutta  to  London  on  c.i.f.  terms,  payment 
to  he  cash  against  documents,  and  "war  risk  for  buyer's 
"  account,"  and  there  was  no  appropriation  of  goods  to  the  con- 
tract until  after  the  steamer  carrying  them  had,  unknown  to 
the  parties,  been  sunk  by  a  German  cruiser,  Atkin,  J.,  held 
that  the  tender  of  the  documents  after  such  appropriation 
bound  the  buyers  (C.  Groom,  Limited  v.  Barber,  [1915]  1  K.B. 
316). 

In  Appleby  v.  J7//r/-\,  1867,  L.R.  2  C.P.  651,  a  contract  to 
erect  machinery  upon  certain  premises  and  keep  it  in  repair 
for  two  years  was  held  to  be  discharged  by  the  total  destruction 
of  the  premises  through  fire  during  the  progress  of  the  work. 
If  the  destruction  had  taken  place  through  a  bomb  from  a 
Zeppelin,  the  effect  on  such  a  contract  would  have  been  the 
-a  me.  The  effect  would  also  be  the  same  on  a  similar  contract 
where  the  premises  had  been  destroyed  under  Article  2  (d]  of 
the  Defence  of  the  Realm  (Consolidated)  Regulations,  1914. 

In  the  same  way,  where  an  agreement  is  made  for  the  use 
of  premises  for  a  particular  purpose,  e.g.,  a  musical  perform- 
ance, and  are  destroyed,  say,  by  fire,  before  the  time  when 
they  are  to  be  used,  the  agreement  is  discharged  (Taylor  v. 
CaJdwell,  1862,  3  B.  &  S.  826).  The  principle  of  Taylor  v. 
Cal dwell  would  cover  the  case  of  the  charter-party  of  a  British 
ship,  which,  before  the  contemplated  voyage,  had  been  requisi- 
tioned by  the  British  Government  for  transport  purposes  under 
-ection  115  of  the  Army  Act,  1881,  or  for  other  purposes.  (See 
Anglo-Ameficcm  Trading  Company  v.  Emyln  Jones  fy 
Will-in  in* ,  [1917]  2  K.B.  78;  Countess  of  Warwick  Steamship 
Company  v.  Le  Nickel  Societe  Anonymc,  [1917]  W.N.  320; 
Heilgers  Sf  Co.  v.  Cambrian  Steam  Navigation  Company,  1917, 
•'!  I  T.L.R.  720;  all  of  which  were  cases  of  time  charter-parties.) 
But  it  must  be  noted  that  time  charter-parties  ure  not  necessarily 


124  STATEMENT    OF    THE    LAW. 

dissolved  by  the  requisitioning  of  the  ship  by  the  Admiralty 
(Tamjjlin  (F.A.)  Steamship  Com  puny  \.  Anylu-M  t\r'u;in  I' in- 
ducts Company,  [1910]  2  A.C.  •'{!)?).  It  all  depends  upon  the 
circumstances  of  the  case.  The  principle  laid  down  by  \ 
Loreburu  in  the  last  case  is  that  if  the  requisition  is  likely  to 
outlast  substantially  the  whole  period  of  tin-  ( -ha rtei -party  or 
what  remains  of  such  period,  the  contract  will  be  dissolved: 
but  if  the  interference  with  the  charter-party  is  only  partial, 
and  not  complete,  the  contract  will  remain  good. 

This  general  rule  would  also  apply  to  an  agreement  to  srll 
specific  goods  which  had  been  similarly  requisitioned.  1  M 
the  principle  of  Taylor  iV  C  aid  well  is  not  limitinl  to 
the  destruction  of  the  subject-matter  of  tin-  contract 
(XiekoU  $  Kni</ht  v.  A.t/itmi.  fcli/rii/i/i  $  Co.,  1901,  1 

K.B.     (C.A.)     120).       In     Miptoii.     Ant/erton     ,y     C,..,     ^ 

llnrrixon  Brothers,  [1915]  3  K.13.  (i7(i,  the  owners  of  a  >|»ecilic 
parcel  of  wheat  in  a  Liverpool  warehouse  agreed  in  writing 
in  September,  1914,  to  sell  it  on  the  terms  "  payment  in 
"cash  within  seven  days  against  transfer  ordei."  Jletore 
delivery  and  before  the  property  passed  to  the  l>u\ci,  the  wheat 
was  requisitioned  by  and  delivered  to  the  Government  under 
the  authority  of  an  Act  passed  before  the  date  of  the  contract. 
It  was  held  that  the  contract  was  thereby  dissolved  and  the 
sellers  discharged  from  any  obligation  to  deliver  or  to  pay 
damages.  Where  goods  delivered  under  a  hire-purchase 
agreement,  e.g.,  a  motor  chassis,  are  impressed  by  the  \\'ar 
Office,  the  compensation  paid  by  the  War  Office  therefor  \\ill 
be  apportioned  between  the  paitie>  to  the  agreement  (JJritixh 
l><rn<t  Motor  Lorries,  Limited  v.  Inter-Transport  Compnin/, 
Limited,  1915,  31  T.L.R.  200). 

The  Defence  of  the  Realm  (Amendment),  No.  2,  Act,  1915, 
5  Geo.  V.  c.  37,  which  gives  powers  of  expediting  production 
of  war  material,  declares  that  where  the  fulfilment  by  any 
person  of  any  contract  is  interfered  with  by  the  necessity  on 
the  part  of  himself  or  any  other  person  of  complying  with  anv 
requirement,  regulation,  or  restriction  of  the  Admiralty  or 
the  Army  Council  under  the  Defence  of  the  Realm  Consolida- 
tion Act,  1914,  or  this  Act,  or  any  regulations  made  there- 
under, that  necessity  is  a  good  defence  to  any  action  or  pro- 
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reedings  taken  against  tli;i<  person  in  respect  of  the  non- 
fnltilmeiit  dt  the  contract  MI  tar  as  it  is  due  to  that  interference 

ii«»n  1  (2)). 

This  statutory  defence,  as  observed  by  Rowlatt,  J.,  in 
nfi  i/  I'nrtlii  ml  Ciint'iit  Manufacturers,  Limited  \.  William 
Cory  ^  Son,  1/nnihd.  l!)l~>,  31  T.L.R.  442,  is  not  merely 
declaratory  of  the  common  law.  In  that  case  a  contract  had 
l>een  made  in  !!>!(),  under  which  the  defendants  were  to  provide 
ship;  to  carry  the  plaint  ihV  cement  from  the  Thames  to  the 
Firth  of  Forth  until  the  end  of  l!)l(i.  The  defendants  charged 
a  Imv  rat"  of  freight,  because  they  contemplated  the  carriage 
of  coal  in  the  ships  on  their  return  voyage  from  the  North  to 
the  Thames.  The  contract  contained  the  usual  exceptions  of 
perils  of  the  sea,  restraints  of  princes,  &c.  In  December, 
I'M  I.  the  defenders  refused  to  be  any  longer  bound  by  their 
contract  on  the  Around  that  the  present  war  had  made  it  im- 
possible of  performance.  Tn  an  action  brought  against  them 
by  the  plaintiffs  they  pleaded,  inter  alia,  the  above  section  1  (2) 
of  the  Defence  of  the  Realm  (Amendment),  No.  2,  Act,  1915. 
In  giving  judgment  for  the  plaintiffs,  Rowlatt,  T.,  said  that 
this  section  afforded  no  defence  to  the  defendants.  Although 
nearly  half  of  their  tonnage  had  been  requisitioned,  the  coal 
ships  which  carried  the  cement  had  not  been  taken.  It  could 
not  !)!>  held  that  the  above  section  came  into  operation,  when  as 
a  fact  the  defendants'  ships  did  proceed  to  the  Forth,  although 
not  carrying  the  plaintiffs'  cement.  It  had  not  been  shown 
that  the  canying  out  of  the  contract  had  been  rendered  im- 
possible  owing  to  the  Government's  interference. 

'I'h is  statutory  defence  has  been  repeated  with  considerable 
variation  in  language,  and  hence  has  to  that  extent  been  im- 
pliedly  repealed  in  section  -3  of  the  Courts  (Emergency  Powers) 
Ait.  1!)17,  7  &  8  Geo.  V.  c.  25,  which  is  discussed  in  section 
2'J  infra  on  the  Emergency  Powers  of  the  Court.  This  later 
provision  is  now  the  one  usually  relied  upon. 

(b)  The  Coronation  easel  are  A' /•<•//  v.  Henry,  [1903]  2  K.B. 
TKI:  Ciril  .SV  rr/t-r  Ca-ujitrnf/n  Si>,i>fi/  v.  General  Kteam  Navi- 
t/iifinii  Cii/n/ittHij,  Hid.  7-")li:  lilnkeley  v.  Mnllcr  8f  Co.,  Hid. 
7GO  n;  H<rm  />n>/  Stm inlnint  Com fxitii/.  ibid.  083;  Chandler  v. 
K.1J.  4!).",. 
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The  principle  underlying  these  oases  is  that  "  where  a 
"contract  is  entered  into  on  the  assumption  by  /W//  parties 
"  that  a  particular  state  of  things  exists  or  will  occur,  tin-  noii- 
"  existence  or  the  non-occurrence  of  that  state  of  tiling  through 
"default  of  neither  party  discharges  the  contract"  (Alison's 
Law  of  Contract,  IMth  edition,  p.  M74).  An  agreement  with 
a  tourist  agency,  made  before  tlii^  w.u  tor  a  trip  to  (ierniany 
or  Austria-Hungary,  would  therefore  IM-  discharged  by  the 
outbreak  of  the  war. 

(c)  A  contract  for  personal  services  is  ended  by  the  death 
of  either  party  or  the  incapacitating  illness  ot  the  party  who 
is  to  perform  the  .services  (/<tt>?>in.<mn  \.  Ihn-i^ni,  1S71.  L.I;  i> 
Ex.  269;  see  judgment  ot  Baron  Mramwell  at  p.  'J77:  l.«n<l<>n 
Tl,,,itn  <>/  }'<,ri,i;«  v.  Will  /•>„„,.  I'.Hl.  :;n  T.L.It. 

Hence  if  the  owner  ot    ;)    business   engaged   a    m;i  .  ither 

before  or  during  this  \\-.\r,  for  a  period  ot.  >a\,  ti\r  yean,  and 
went  out  on  military  service  and  was  killed,  the  airieemeni 
would  be  ended  (see  //mi/  \.  M m-l-lirnn  4y  Anl<l 
814,  a  Scottish  case:  I-',, ,-,„„•  v.  Wil.«,,,.  lSii'».  L.I{.  I  C.l'.  7  I  I  . 
This  principle  extends  to  all  OMM  \\hen-  the  impossibility  is 
caused  by  jn-rsonal  incapacity  through  enforced  abs.-nce.  /.//.. 
where  a  reservist  is  called  up  for  military  -civice,  .md  not 
merely  to  cases  of  death,  illness,  or  irisjmitv. 

Thus  in  Marshall  v.  (il.mnll.  [1917] 2 K.B.  S7,  the  plaintilV 
was  appointed  by  the  defendants,  a  firm  of  drapei-.  ;i>  their 
representative  for  the  Midland-,  north  of  England,  and  Scot- 
land. He  was  to  receive  a  commission  of  7!  per  cent,  on  the 
net  amount  of  trade  done  in  such  parts  direct  or  indirect.  The 
agreement  was  terminable  by  six  months'  notice  on  either  side. 
The  plaintiff  joined  the  lloyal  Flying  Corps  four  days  before 
he  would  have  been  compelled  to  join  the  forces  under  the 
Military  Service  Acts.  The  Divisional  Court  held  that  the 
agreement  was  subject  to  the  implied  term  that  it  should  cease 
to  be  binding  if  future  performance  became  unlawful,  and  that . 
performance  having  become  unlawful  by  virtue  of  the  Military 
Service  Acts,  the  agreement  was  finally  ended. 

A  contract  of  service  will  also  be  terminated  when,  from 
other  causes  not  contemplated  by  the  contract  itself,  it  becomes 
impossible  of  fulfilment.  Horlock  v.  Real,  [1010]  1  A.C. 
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•lS(i.  is  a  o-ood  example.  In  that  case  a  mate  had  signed 
article  in  May,  1914,  to  serve  on  a  ship  for  a  voyage  not 
exceeding  t\v<>  years  and  within  certain  limits.  The  ship 
arrived  at  Hamburg  on  2nd  August,  1014,  and  on  the  out- 
l>reak  of  the  present  war  was  seized  by  the  Germans.  In 
November,  1914,  the  mate  was  removed  from  the  ship  and 
interned.  The  House  of  Lords  held  that  his  contract  was 
dissolved  as  from  the  date  of  the  outbreak  of  war  with  Germany 
on  4th  August,  1914. 

(d]  During  the  present  war  "  the  doctrine  of  frustration  of 
"  adventure  "  has  become  a  aloxs  on  the  older  theories  of  im- 
|iossihility  of  performance,  which  it  has  greatly  developed  under 
the  guise  of  reading  "  implied  terms"  into  contracts. 

In  T<I//I />//n  (I'\A.)  Steamship  Co/n/xtni/,  Limited  v  Anolo- 
Mi.r'xini  Petroleum  Products  Company,  Limited,  [1916]  2 
A.C.  403-4,  Earl  Loreburn  said :  "  When  our  Courts  have  held 
"  innocent  contracting  parties  absolved  from  further  perform- 
"  ance  of  their  promises,  it  has  been  upon  the  ground  that 
"  then-  was  an  implied  term  in  the  contract  which  entitled  them 
"  to  be  absolved.  Sometimes  it  is  put  that  performance  has 
"  heroine  impossible,  and  that  the  party  concerned  did  not 
"  promise  to  perform  an  impossibility.  Sometimes  it  is  put 
"  that  the  parties  contemplated  a  certain  state  of  things  which 
"  fell  out  otherwise.  In  most  of  the  cases  it  is  said  that 
"  then'  was  an  implied  condition  in  the  contract  which  operated 
"  to  release  the  parties  from  performing  it,  and  in  all  of  them 
"I  think  Ihat  was  at  bottom  the  principle  upon  which  the 
"Court  proceeded.  It  is  in  my  opinion  the  true  principle, 
"for  no  Court  has  an  absolving  power,  but  it  can  infer  from 
"  the  nature  of  the  contract  and  the  surrounding  circumstances 
"  thai  a  condition  which  is  not  expressed  was  a  foundation  on 
"  which  the  parties  contracted. 

"  When  this  question  arises  in  regard  to  commercial  con- 
"  tracts,  .  .  .  the  principle  is  the  same,  and  the  language 
"  u<ed  as  to  'frustration  of  the  adventure'  merely  adapts  it 
"  to  the  class  of  cases  in  hand." 

In  Dahl  v.  Nelson,  Donkin  $  Co.,  1881,  6  App.Cas.  38; 
v.  8 with,  L.R.  7  Q.B.  404;  and  Jackson  v.  Union 
I nmiriincc  Company,  L.R.  10  C.P.  125,  it  was  held 
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that  a  delay  in  parrying  out  a  charter-party,  caused  by  some- 
thing for  which  neither  party  was  responsible,  if  so  great  and 
long  as  to  make  it  unreasonable  to  require  the  parties  h>  tr<>  <>n 
with  the  adventure,  entitled  either  of  them,  at  least  while 
the  contract  was  executory,  to  consider  it  at  an  end.  In 
such  cases  it  cannot  be  supposed  from  the  nature  of  the  con- 
tract that  the  parties,  as  reasonable  men.  intended  it  to  he 
binding  upon  them  under  such  altered  conditions.  In  con- 
tracts where  similar  altered  conditions  occur,  the  Court  must 
consider  whether  the  altered  conditions  are  such  that,  had  the 
parties  thought  of  them,  they  would  have  taken  their  chance 
of  them,  or  such  that  as  sensible  men  they  would  have  said. 
"If  that  happens,  of  course,  it  is  all  over  between  HS."  In 
other  words,  the  Court  must,  in  sue),  Consider  the  true 

meaning  of  the  contract.  Where  the  parties  have  not  pro- 
vided for  a  contingency,  the  Court  must  solve  the  problem 
\vlietheritisobvioiisthat  the  parties  would  in  siu-h  event  have 
treated  the  agreement  as  at  an  end. 

It  is  not  necessary  for  the  application   of  this   wider   view 
of  impossibility    of    performance,    as    founded    upon    an    implied 
term   in   the   contract,    that     the    contract     should     be    whollv 
executory.        It  applies  to  contracts  in   part   pel-formed, 
the  opinion   of  Lord   Atkinson    in    lli,rlni-k   \.   lt,-,il ,    [!!»!' 
A.C..  at   pp.  49(>-S,  and   cases  there  cited   and    discussed.) 

It  was  at  first  thought  that  "  the  doctrine  of  frustration  of 
"adventure"  could  not  apply  to  a  time  charter-party  (.\,lniir,il 
Mit'/i/tiHi/  ('<>,„ /„,„,,  v.  Wfi,ln>r.  //,;/,/•///>  ,,  Co.,  [1!)1(J]  1 
K.B.  429).  But  this  has  now  been  held  to  be  wrong.  Iii 
Anglo-American  Trm/inr/  ('<>,» />,nn/  v.  Kmlyn  Jones  <y 
Williams,  [1917]  2  K.M.  7S.  it  was  laid  down  that  (he  "  doc- 
"trine  of  frustration"  applies  to  time  chai  ter-parlies. 
Whether  it  applies  in  a  particular  case  or  not  depends  upon 
circumstances,  and  in  determining  whether  it  i^  applicable 
the  main  consideration  is  the  probable  length  of  the  total 
deprivation  of  the  use  of  the  ship  as  compared  with  the  une.x- 
pired  duration  of  the  charter-party.  The  party  who  reli. 
the  doctrine  can  claim  that  the  charter-party  has  been  deter- 
mined by  frustration  as  soon  as  the  event  upon  which  the  claim 
is  based  happens.  The  question  then  is  what  estimate  a 
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reasonable  man  of  business,  on  the  materials  before  him,  would 
tui  in  of  the  probable  duration  of  withdrawal  of  the  ship  from 

ice.      The  actual  event  is  not  material  to  this  question. 

"  The  doctrine  of  frustration  of  adventure  does  not  apply 

"  lo  a  lime  charter-party,  if  the  charterer  has  the  use  of  the 

"  sliip  for  some  purpose  for  which  under  the  charter-party  he 

nl  it  led   (o  use  her,  even  though  that  purpose  is  not  the 

"  particular  one  for  which  he  desired  to  use  the  ship  "  (ibid.). 

In  the  leading  case  of  Tamplin  (F.A.)  Steamship  Company, 
Limited  v.  Anglo-Mevican  Petroleum  Products  Company, 
/.nn/ft</,  [1916]  2  A.C.  397,  the  charter-party  was  for  five  years 
from  4th  December,  1912,  and  the  ship  was  to  be  employed 
within  certain  specified  limits.  In  February,  1915,  the  ship 
was  requisitioned  by  the  Admiralty,  and  she  was  still  under 
requisition  when  the  case  was  heard  by  the  House  of  Lords  in 
July,  191G.  The  Admiralty  used  the  ship  in  ways  and 
regions  in  which  the  charterers  could  not  have  used  her  under 
the  charter-party,  but  the  charterers  were  willing  to  continue 
payment  of  the  agreed  freight.  A  majority  of  the  House  of 
Lords  (three  to  two)  held  that  the  charter-party  had  not  been 
dissolved. 

In  Scottish  Navigation  Company  v.  W.  A.  Souter  Sf  Co., 
[1917]  1  K.B.  222,  a  steamship  was  chartered  for  a  round 
voyage  from  the  United  Kingdom  and  back.  The  ship  sailed 
for  the  Baltic  in  July,  1914.  After  the  outbreak  of  the  present 
war  she  was  detained  in  a  Baltic  port,  and  was  still  there  when 
the  action  was  tried  in  December,  1915.  The  Court  of  Appeal 
held  that  the  charter-party  was  dissolved  in  August,  1914. 
(See  also  the  similar  ease  of  Admiral  Shipping  Company  v. 
Weidner,  Hopkins  $  Co.,  [1917]  1  K.B.  222.) 

If  during  the  currency  of  a  voyage  or  time  charter-party 
the  ship  is  requisitioned  by  the  Admiralty  in  such  circum- 
stances that  the  charter-party  is  not  thereby  ended,  and  if  the 
Admiralty's  employment  of  such  ship  is  more  extensive  and 
more  onerous  to  the  owner  than  that  authorised  by  the  charter- 
party,  the  hire  paid  by  the  Admiralty,  whether  it  be  more 
or  less  than  that  fixed  by  the  charter-party,  is  divisible  between 
the  owner  and  the  charterer  in  proportion  to  their  respective 
interests  in  the  ship.  This  proportion  is  the  ratio  which  the 
K 
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sum  that  the  owner  could  demand  monthly  for  altering  the 
charter-party  to  a  charter-party  for  Admiralty  use  (including 
a  sum  sufficient  to  indemnify  the  owner  against  the  extra  ex- 
pense caused  to  him  by  the  Admiralty's  employment  of  his  ship 
and  such  a  sum  as  the  owner  could  demand  for  any  alteration  of 
the  charter-party)  bears  to  the  sum  which  (lie  charterer  could 
demand  monthly  for  the  loss  of  the  benefit  of  the  charter- 
party,  to  be  fixed  upon  the  basis  of  the  value  of  the  ship's 
services  pursuant  to  the  charter-party  in  the  tonnage  market. 
These  sums  are  calculated  with  reference  to  the  values  at  the 
date  of  requisition,  and  on  the  understanding  that  the  n-quisi- 
tion,  although  continuing  for  an  indefinite  time,  will  expire 
substantially  before  the  expiry  of  the  charter-party  (Chinese 
Mining  and  Engineering  Company  v.  Sale  8f  Co.,  [1917]  2 
KB.  599). 

If  a  ship,  which  has  been  chartered  for  a  time,  is  requisi- 
tioned by  the  Admiralty,  hut  restored  to  the  owners  during 
the  currency  of  the  time  charter,  the  owners  are  entitled  to 
hire  under  the  time  charter  notwithstanding  such  requisition 
(Modern  Transport  Company  v.  Dnneric  Rte<inis/ii/>  Company, 
[1917]  1  K.B.  370;  following  7\in,rJin  (F.A.)  SteamMp 
Company,  TAmited  v.  .l//y/"-. I//. /•/>,///  I'tlmlium  Products 
Company,  Limited,  [1910]  2  A.C.  397). 

In  Watts,  Watts  Sf  Co.  v.  Mitsni  $  Co.,  [1917]  A.C.  227, 
the  action  lay  for  damages  for  breach  of  a  charter-party.  The 
respondents  had  refused  to  supply  a  steamer  to  the  appellants 
on  the  ground  that  the  British  Government  had  prohibited 
ships  from  going  to  the  Black  Sea  to  load.  The  charter-party 
provided  for  a  ship  to  go  to  Marinpol  on  the  sea  of  Azov,  and 
load  there.  The  British  had  issued  no  such  prohibition.  In 
an  action  brought  by  the  appellants  against  the  respondent > 
the  latter  pleaded  that  the  exception  in  the  contract  as  to 
"restraint  of  princes"  applied,  as  there  was  a  reasonable 
apprehension  of  Turkey  closing  the  Dardanelles.  But  the 
House  of  Lords  held  that  this  exception  afforded  no  defence 
to  the  action,  inasmuch  as  a  reasonable  apprehension  of  the 
impending  closing  of  the  Dardanelles,  though  justified  by  the 
event,  did  not  constitute  a  "restraint  of  princes."  The 
appellants  were  entitled  to  be  indemnified  for  being  deprived 
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through  the  respondents'  default  of  the  opportunity  of  effecting 
;m  insurance,  including  war  risks,  on  the  value  of  the  cargo 
at  the  port  of  destination.  The  damages  were  found  to  be  tin- 
difference  between  the  price  agreed  to  be  paid  by  the  appellants 
for  the  goods  and  the  market  price  in  Japan,  to  whicli  they  were 
to  b<>  shipped,  al  the  expected  date  of  arrival,  less  insurance 
premium  and  expenses. 

The  extinction  of  a  contract  by  supervening  impossibility 
does  not  affect  specific  rights  already  acquired  under  it  by 
either  party  (see  Taylor  v.  Caldwell,  1863,  3  B.  &  S.  826; 
Whincup  v.  Hughes,  1871,  L.R.  6  C.P.  78;  Anglo-Egyptian 
Company  v.  Rennie,  1875,  L.R.  10  C.P.  271).  Thus  a  sum 
paid  on  engaging  seats  to  view  the  Coronation  procession  of 
King  Edward  VII.  (Blakely  v.  Midler  $  Co.,  [1903]  2  K.B. 
760n.),  or  a  deposit  paid  for  the  same  purpose  (Krell  v.  Henry, 
[1903]  2  K.B.  740)  were  held  not  recoverable.  In  the  Civil 
Service  Co-operative  Society,  Limited  v.  General  Steam  Naviga- 
tion Company,  [1903]  2  K.B.  756,  a  steamer  was  hired  for  three 
days  in  connection  with  the  naval  review  on  the  occasion  of  the 
Coronation  of  King  Edward  VII.  The  whole  of  the  money 
was  paid  according  to  the  terms  of  the  charter-party  ten  days 
before  the  date  fixed  for  the  naval  review,  which  never  took 
place.  The  money  was  held  not  to  be  recoverable.  Hence  if 
a  deposit  had  been  paid  before  this  war  for  a  tourist  ticket 
'with  a  tourist  agency  for  a  tour  round  Germany,  such  deposit 
would,  in  the  absence  of  provision  to  the  contrary,  be  irre- 
coverable, when  war  made  the  tour  impossible.  In  Lloyd 
Royal  Beige  Societe  Anonyme  v.  Stathatos,  1917,  34  T.L.R.  70, 
the  plaintiffs  chartered  the  defendants'  steamship  for  a  voyage 
from  Gibraltar  to  New  York  and  back  to  a  French  port.  Hire 
was  to  be  paid  monthly  in  advance  at  a  fixed  monthly  rate. 
The  first  month's  hire  was  paid,  and  the  ship  placed  at  the 
charterers'  disposal.  When  she  should  have  sailed  from 
Gibraltar  on  2nd  December,  1916,  she  was  detained  by  the 
British  authorities  because  she  was  a  Greek  ship,  and  she  was 
not  released  till  10th  February,  1917.  On  12th  December, 
1916,  the  charterers  claimed  a  declaration  that  the  charter- 
party  had  been  avoided,  and  also  sought  recovery  of  the  month's 
hire  paid  in  advance.  The  Court  of  Appeal  held  that  the 
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charter-party  was  dissolved  on  2nd  December  or  on  1'Jth 
December,  1916,  but  that  the  charterers  could  not  recover 
back  the  first  month's  hire. 

The  effects  of  partial  impossibility  depend  upon  tin-  ex press 
or  implied  intention  of  the  parties  tu  tin-  agreement.  It  is  n 
question  of  construction  whether  partial  impossibility  avoid-  a 
contract,  or  whether  performance  by  one  party  of  tin-  possible 
part  entitles  him  or  liis  representatives  to  claim  what  (if  any) 
recompense  or  counter-performance  from  the  other  (Mem  loin 
v.  Athawer,  1794,  V  Burr.  1592;  Cutter  v.  I'tnr.ll.  1796,  6  T.B, 
820;  Giflfttv.  Afawman,  1808,  1  Taunt.  140;  The  "  Tcntnnia" 
1872,  L.R.  4  P.O.  171). 

In  Appleby  v.  Myers,  1807,  L.R.  2  C.P.  fini.  where  per- 
formance  of  the  rest  of  the  contract  by  one  party  liecanie 
impossible,  it  was  held  that  he  could  not  recover  payment  for 
what  had  been  done  by  him.  Hut  there  the  contract  was  that 
nothing  should  be  payable  unless  and  until  the  whole  work 
was  completed.  In  Scotland,  however,  he  could  have  recovered 
such  payment  in  the  absence  of  any  express  agreement  to  the 
contrary  (Trotter's  Law  of  Contract  in  Scotland,  pp. 
358). 

Again,  in  the  Jlrrne  Tiny  SteoauMp  fmn/unn/  v.  Jlntton, 
[1903]  2  K.K  (183,  there  was  an  agm-ment  for  the  charter  of  a 
steamship  for  one  day  to  view  the  Coronation  naval  review 
and  to  cruise  round  the  fleet.  A  deposit  was  paid.  Although 
the  naval  review  did  not  take  place,  the  agreement  was  held 
not  to  be  discharged  on  the  ground  that  the  occurrence  of  that 
review  was  not  the  sole  basis  of  the  contract.  A  cruise  round 
the  fleet  had  still  been  possible. 

If  at  the  time  when  the  contract  was  made,  there  are  two 
alternative  modes  of  performance,  only  one  of  which  is  rendered 
illegal  or  impossible  by  the  outbreak  of  war  or  a  change  in  the 
law  consequent  thereon,  then,  on  the  authority  of  J)a  Costa 
v.  Davis,  1798,  1  Bos.  &  P.  242,  and  Stevens  v.  Webb,  1835, 
7  C.  &  P.  G2,  the  obligant  must  adopt  the  possible  mode  of 
performance.  (See  also  Smith,  Coney  $  Barrett  v.  Becker, 
Gray  Sf  Co.,  1915,  84  L.,T.(ch.)  865.)  But  this  will  depend 
upon  the  terms  of  the  contract,  especially  where  one  of  the 
modes  of  performance  becomes  impossible  before  an  election 
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(if  permissible)  has  been  made  (Barkworth  v.  Young,  1850, 
4  Drew.  1,  at  p.  25).  It  would  seem  from  Brown  v.  Royal 
Insurance  Company,  1859,  1  E.  &  E.  853,  that  where  a  choice 
of  alternative  and  optional  modes  of  performance  has  been 
made,  and  the  mode  chosen  becomes  subsequently  impossible, 
the  effect  is  the  same  as  if  the  obligant  had  originally  agreed  to 
perform  his  obligation  in  the  manner  selected. 

(3)  Even  where  a  contract  made  before  the  outbreak  of  war 
is  not  rendered  illegal  or  impossible  by  such  outbreak,  it  may 
In*  discharged  thereby  if  the  risks  of  war  were  not  within  the 
contemplation  of  the  parties  at  the  time  of  concluding  the 
contract. 

In  Liston  and  Others  v.  Owners  of  Steamship  "  Carpathian," 
[1015]  W.N.  102,  seamen  were  engaged  on  a  British  ship  on  a 
commercial  voyage  from  London  to  Port  Arthur  and  thence  to 
a  port  in  the  United  Kingdom.  While  at  Port  Arthur  the 
news  arrived  of  war  between  Germany  and  this  country ;  and 
the  crew  also  learned  of  the  presence  in  the  vicinity  of  a  German 
cruiser.  Their  own  ship  was  carrying  black  oil.  The  seamen 
thereupon  refused  to  complete  the  voyage  on  account  of  the 
extra  risks,  unless  they  received  extra  wages.  The  master 
agreed  in  writing  to  give  them  extra  remuneration,  and  the 
seamen  sued  for  it.  Lord  Coleridge,  J.,  held  that  the  risks 
oi  war  not  being  contemplated  by  the  seamen  when  they  signed 
on  for  a  commercial  voyage,  and  a  risk  of  capture  if  the  oil 
was  deemed  contraband,  and  of  mines  on  the  homeward  voyage 
being  risks  which  might  reasonably  be  taken  into  considera- 
t  ion,  the  seamen  were  discharged  from  their  original  obligation; 
and  that  the  new  contract  entered  into  was  binding  on  the 
shipowners. 

War  or  circumstances  arising  out  of  it  will  dissolve  a 
contract,  if  such  be  the  expressed  or  implied  intention  of  the 
parties. 

It  has  already  been  observed  in  the  above  discussion  of 
impossibility  of  performance  and  frustration  of  adventure — 
two  doctrines  which  are  really  one — that  the  true  principle 
underlying  them  is  the  expressed,  or  implied  intention  of  the 
parties.  If  a  Court  holds  that  a  contract  has  been  discharged 
by  supervening  impossibility  of  performance  or  frustration  of 
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adventure,  "  it  really  determines,  as  a  matter  of  construction 
"  of  the  express  and  implied  terms  (as  it  finds  them  to  be)  of 
"  the  contract  itself,  that  the  parties  have  agreed  that  its 
"  obligations  shall  cease  in  the  event  which  has  happened  " 
(Mackinnon's  Effect  of  War  on  Contract,  p.  13).  The  prin- 
ciple is  one  of  contract  law.  It  depends  on  some  condition 
expressed  or  to  be  implied  in  the  contract  itself,  and  not  on 
something  dehors  the  contract  which  ends  the  agreement. 

In  applying  the  doctrine  of  implied  terms  in  a  contract 
several  rules  must  be  observed. 

In  the  first  place,  it  is  impossible  to  imply  in  a  contract 
any  term  or  condition  inconsistent  with  its  express  provisions 
or  with  the  intention  of  the  parties  as  gathered  from  such 
provisions.  Exjtressum  fin-it  <r.v.<///v  tin-it um.  Tlir  tcini  <>r 
condition  sought  to  be  implied  must  be  compared  witli  the 
express  provisions  of  the  contract,  and  with  tin-  intention 
of  the  parties  as  reasonably  inferred  from  such  provisions,  in 
order  to  see  whether  there  is  any  such  inconsistency. 

In  Lciston  Gas  Company  v.  Li-ixtim-i-iiin-Xizcirell  lr.D.C., 
[1910]  2  K.B.  428,  the  plaintiffs  had  contracted  with  the  de- 
fendants to  light  their  district  for  live  years  from  Au^u-t. 
1911.  They  were  to  provide  gas  standards,  lamps,  and  other 
plant  to  connect  the  same  with  their  mains  in  the  district,  to 
supply  gas  and  to  light,  extinguish,  clean,  and  repair  the 
lamps,  and  maintain  the  plant  during  the  term.  The  de- 
fendants were  to  pay  an  inclusive  fixed  sum  per  lamp  per 
annum,  payable  in  equal  quarterly  instalments,  to  cover  the 
cost  both  of  the  gas  and  also  of  providing  the  necessary  plant. 
In  January,  1915,  the  contract  having  been  so  far  performed, 
an  order  under  the  Defence  of  the  Realm  Regulations  prohibited 
the  further  lighting  of  street  lamps.  The  defendants  there- 
upon declined  to  make  further  payments,  and  claimed  that 
the  contract  was  dissolved.  It  was  held  that  as  the  order 
only  made  part  of  the  contract  impossible  of  performance  the 
contract  was  not  dissolved,  and  also  that  the  supply  of  gas 
which  might  be  burned  was  not  a  condition  of  the  continuance 
of  the  agreement.  This  case  was  followed  in  Wy combe 
Borough  Electric  Light  and  Power  Company  v.  Chepping 
Wycombe  Corporation,  1917,  33  T.L.R.  489. 
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These  cases  may  be  compared  with  E.  Hulton  fy  Co., 
Limited  v.  Chadwick  #  Taylor,  Limited,  1918,  34  T.L.R. 
2j30.  Here  the  defendants  by  contracts  in  1913  and  in 
1914  agreed  to  supply  paper  in  instalments  during  the 
years  1914  to  1916  at  a  fixed  price.  A  provision  in  the  con- 
tracts made  all  orders  subject  to  force  majeure.  The  outbreak 
tit  \\-ar  limited  the  supply  of  papermaking  material  and  greatly 
increased  the  price.  Thereupon  the  defendants  refused  to 
supply  at  the  contract  price,  and  demanded  a  considerable  in- 
crease. In  March,  1916,  a  Royal  Commission  on  Paper*  being 
so  empowered,  issued  a  regulation  that  manufacturers  should 
only  supply  their  customers  with  two-thirds  of  the  amount 
supplied  to  them  in  1914.  The  Court  of  Appeal  held  that 
the  parties  contracted  on  the  footing  that  there  should  con- 
( in uc  to  exist  the  right  to  import  into  this  country  the 
materials  which  were  necessary  for  the  performance  of  the 
contract,  without  which  material  it  was  quite  obvious  to  both 
parties  that  the  contract  could  not  be  performed,  and  that  when 
the  import  of  wood  pulp  was  prohibited  by  a  Proclamation  of 
loth  February,  1916,  except  under  a  licence  from  the  Board 
of  Trade  upon  terms  which  compelled  the  defendants  to  deal 
with  the  diminished  quantity  licensed  to  be  imported  in  a 
manner  other  than  that  prescribed  by  the  contract,  the  cir- 
cumstances were  so  altered  that  the  parties  were  relieved  from 
the  further  performance  of  the  contract. 

Metropolitan  Water  Board  v.  Dick,  Kerr  fy  Co.,  [1918] 
A.C.  119,  is  a  similar  case  to  the  last.  In  1914  the  defendants 
contracted  with  the  plaintiffs  to  construct  certain  waterworks. 
The  works  were  to  be  completed  in  six  years,  but  the  plaintiffs' 
engineer  might  grant  the  defendants  an  extension  of  time  in 
the  event  of  any  difficulties  or  impediments,  however  occa- 
sioned. In  1916,  when  a  substantial  amount  of  work  had 
been  done,  the  Ministry  of  Munitions,  being  so  lawfully  em- 
powered, ordered  the  defendants  to  cease  work.  The  latter 
thereupon  claimed  that  the  contract  was  dissolved,  but  the 
plaintiffs  contended  that  the  position  could  be  met  by  their 
engineer  granting  an  extension  of  time  under  the  proviso  in 
the  contract.  But  the  House  of  Lords  held  that  as  the  prose- 
cution of  the  work  had  become  illegal,  and  the  duration  of  the 
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interruption  was  such  as  fundamentally  to  change  the  condi- 
tions of  the  contract,  and  could  not  have  been  within  the 
contemplation  of  the  parties  when  they  entered  into  the  agree- 
ment, the  contract  was  dissolved.  In  other  words,  an  implied 
term  was  read  into  the  contract  that  it  should  cease  if  per- 
formance was  rendered  impossible  by  the  action  of  the  Govern- 
ment. 

In  Berthould  v.  Schweder  $  Co.,  1915,  31  T.L.R.  404,  tin- 
defendants  agreed  to  pay  the  plaintiff  half  commission  on  all 
business  introduced  by  him,  subject  to  a  certain  minimum. 
During  the  currency  of  the  agreement  the  Stock  Exchange  was 
closed  for  some  months  owing  to  the  present  war.  In  an 
action  on  the  agreement  the  plaintiff  contended  that  his  contract 
entitled  him  to  a  salary  whether  the  Stock  Exchange  was  closed 
or  not.  llidley,  J.,  held  that  it  was  an  implied  term  <>l  tin- 
contract  that  to  entitle  the  plaintiff  to  remuneration  the  Stock 
Exchange  should  remain  open,  and  the  plaintiff  could  not 
recover. 

But  in  Associated  Portland  Cement  Mannfurlitrcrs,  Lintit«/ 
v.  William  Cory  $  Sans,  Limited,  1915,  31  T.L.R.  442,  ah.  ;I<I\ 
mentioned,  Rowlatt,  J.,  held  that  the  parties  had  not  contracted 
on  the  basis  that  peace  would  continue:  ami  in  Foster's  Aytimj, 
Limited  v.  Romainc,  1910,  32  T.L.R.  331  (reversed  on  other 
grounds,  1910,  32  T.L.R.  545),  an  attempt  to  get  out  of  an 
agreement  for  commission  on  a  theatrical  engagement  in  Aus- 
tralia on  the  ground  that,  when  the  time  for  performance 
came,  the  voyage  out  had  become  extremely  perilous  on 
account  of  the  war,  was  overruled  by  the  Court. 

A  second  rule  to  be  observed  in  determining  whether  any 
term  or  condition  can  be  properly  implied  as  ending  the  con- 
tract is  to  note  the  nature  of  the  contract.  It  is  more  diffi- 
cult to  apply  "  the  doctrine  of  frustration  of  adventure  "  to 
time  charter-parties  than  to  charter-parties  which  contem- 
plate a  definite  voyage  within  certain  limits  of  time.  (See 
the  remarks  of  Bailhache,  J.,  in  Admiral  Shipping  Company 
v.  Weidner,  Hopkins  $  Co.,  [1916]  1  K.B.,  at  pp.  437-8.) 

Thirdly,  it  is  easier  to  imply  a  condition  precedent  defeat- 
ing a  contract  before  its  execution  has  begun  than  a  condition 
subsequent  defeating  a  contract  in  part  performed  (per  Lord 
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I'arker  in  Tttnijiliii-  (F.A.)  Steamship  Company,  Limited  v. 
Any  la-Mexican  Petroleum  Products  Company,  Limited, 
[1910]  2  A.C.,  at  p.  423). 

Fourthly,  where  a  stipulation  in  the  contract  provides  for 
the  partial  or  temporary  suspension  of  certain  of  its  obligations 
in  certain  events,  the  question  is  whether  these  events,  if  they 
happen,  are  such  as  to  fall  within  the  suspensory  stipulation 
ami  to  admit  of  the  contract  being  deemed  to  have  provided 
tor  them,  and  to  have  been  intended  to  continue  for  other 
purposes.  Although  the  words  of  the  stipulation  may  be  such 
that  the  mere  letter  would  describe  what  has  occurred,  the 
occurrence  itself  may  yet  be  of  so  sweeping  an  extent  and 
character  that  the  foundation  of  what  the  parties  had  con- 
templated may  have  disappeared,  and  the  contract  itself  may 
have  therefore  vanished.  If  the  course  of  events  can  be  re- 
tranlrd  as  consistent  with  the  continuance  of  the  contract,  it 
follows  that  when  the  event  possesses  the  more  limited  char- 
acter there  will,  under  the  terms  of  the  special  stipulation, 
l>e  a  mere  suspension  of  particular  rights  and  duties  which 
would  otherwise  arise  under  the  general  terms  of  the  agree- 
ment. That  the  contract  is  one  not  for  a  single  service,  but 
for  a  succession  of  services  to  continue  for  a  definite  time,  is 
relevant  in  considering  whether  there  is  a  mere  temporary 
suspension.  And  where  the  interruption  is  merely  of  a  tem- 
porary nature,  likely  to  cease  so  soon  as  to  leave  the  rest  of 
the  period  stipulated  free  for  the  revival  of  the  rights  and 
duties  of  the  parties  after  what  amounts  to  no  more  than  a 
temporary  cessation  of  the  power  of  performance,  then,  not 
only  where  there  is  an  express  stipulation  covering  the  case, 
but  possibly  even  where  there  is  no  such  stipulation,  the  con- 
tract will  only  be  regarded  as  suspended,  and  not  ended.  The 
question  always  turns  mainly  on  the  facts.  If  these  be  such 
that  the  power  of  performance  has  been  entirely  swept  away, 
then  the  contract  is  dissolved,  and  the  Courts  cannot  take  any 
course  which  would  in  reality  impose  new  and  different  terms 
on  the  parties.  (See  Viscount  Haldane's  observations  in 
Tamplin  (F.A.)  Steamship  Company,  Limited  v.  Anglo- 
Mi, rican  Petroleum  Products  Company,  Limited,  [1916]  2  A.C., 
at  pp.  40G-7.) 


138  STATEMENT    OF    THE    LAW. 

The  Courts  can  therefore  examine  any  contract  and  the 
circumstances  in  which  it  was  made,  not  to  vary,  but  only 
to  explain  it,  in  order  to  see  whether  or  not  from  the  nature 
of  it  the  parties  contracted  on  the  basis  that  a  particular  tiling 
or  state  of  things  would  continue  to  exist.  If  they  have 
done  so,  a  term  to  that  effect  will  be  implied  in  their  agree- 
ment, although  it  has  not  been  expressed.  Such  a  term  can 
rarely  be  implied  except  where  the  discontinuance  is  such 
as  to  defeat  altogether  the  object  of  the  contract.  Some 
change  or  delay  being  common  in  all  human  affairs,  no  agree- 
ment can  be  supposed  to  have  been  made  on  the  tacit  umlt T- 
standing  that  such  a  thing  will  not  happen  in  any  degree. 

It  would  appear  that  war  must  generally  be  regarded  • 
cause  bound  to  involve  unreasonable  delay  in  the  performance 
of  most  commercial  transactions,  e.g.,  charter-parties  (Geipel 
v.  Smith,  1872,  L.R.  7  Q.B.,  at  p.  414,  per  Lush,  J.).  But 
the  nature  and  duration  of  the  particular  contract  must,  of 
course,  be  considered.  When  a  party  to  a  contract  alleges 
that  an  interruption  has  taken  place  which  dissolves  it,  the 
onus  lies  upon  him  to  prove  that  at  the  time  when  he  claims 
the  dissolution  of  the  contract,  such  interruption  was  BO  serious 
as,  in  the  reasonable  forecast  of  an  intelligent  man,  to  entitle 
him  to  act  upon  it.  Subsequent  events  appear  immaterial. 
But  in  this  whole  matter  the  time  (if  any)  fixed  for  performance 
of  the  contract  is  important.  (See  Mackinnon's  Effect  of 
War  on  Contracts,  pp.  18-22,  and  cases  there  cited.) 

The  effect  to  be  given  to  an  express  war  clause  in  a  contract 
depends,  of  course,  upon  its  precise  wording. 

In  Tcnnanfs  (Lancashire),  Limited  v.  Wilson  (C.S.)  Sf  Co., 
[1917]  A.C.  495,  a  contract  for  delivery  over  the  year  1914  of 
magnesium  chloride  in  monthly  instalments  contained  a  clause 
to  the  effect  that  "  deliveries  may  be  suspended  pending  any 
"  contingencies  beyond  the  control  of  the  sellers  or  buyers 
"  (such  as  ...  war  .  .  .)  causing  a  short  supply  of 
"  labour,  fuel,  raw  material,  or  manufacturing  produce,  or 
"  otherwise  preventing  or  hindering  the  manufacture  or  de- 
"  livery  of  the  article."  Although  the  House  of  Lords  held 
that  the  evidence  showed  a  shortage  of  supply  which  justified 
the  sellers  in  suspending  part  of  their  deliveries,  it  seems  to 
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been  laid  down  that  "  hindrance  "  or  "  interference  " 
with  the  contract  meant  physical  hindrance  or  interference, 
and  not  mere  economic  unprofitableness. 

In  Bulckow,  Vaughan  $  Co.  v.  Compania  Minera  de  Sierra 
Mtmra,  1917,  33  T.L.R.  Ill,  a  Spanish  company,  after  the 
nut  break  of  this  war,  contracted  to  sell  to  the  plaintiffs  a 
quantity  of  iron  ore  to  be  delivered  at  Middlesborough  in  1915. 
The  contract  provided  that  "  in  case  of  strikes,  combinations 
"  of  workmen,  accidents,  war,  or  any  unavoidable  total  or 
"  partial  stoppage  of  works  or  mines,  the  supply  of  minerals 
"  contracted  for  might  be  wholly  or  partially  suspended  during 
"  tlu1  continuation  thereof,  and  the  time  for  delivery  extended 
"  proportionately.  In  case  of  partial  stoppage  of  works  or 
"  mines,  delivery  to  be  pro  rata  with  other  then  existing  en- 
"  gageinents."  It  was  held  that  this  clause  did  not  excuse 
the  defendants  from  performance  of  their  contract.  The  facts 
were  very  similar  in  North-Eastern  Steel  Company  v.  Same, 
1917,  o3  T.L.R.  Ill,  where  the  contract  was  made  after  this 
war  began,  and  contained  a  somewhat  similar  clause;  and  it 
\va>  held  that  the  same  defendants  were  not  excused  from  their 
performance  by  the  excepted  perils. 

A  different  decision  was  arrived  at  in  Ebbw  Vale  Steel,  Iron, 
and  Coal  Company  v.  MacLeod  $  Co.,  [1917]  W.N.  109,  where 
contracts  for  the  delivery  of  iron  ore,  to  be  delivered  in  instal- 
ments, contained  a  clause  that  "  In  the  event  of  war,  .  .  . 
"  affecting  the  mines,  .  .  .  from  .  .  .  which  the  ore 
"  is  intended  to  be  worked  .  .  .  this  contract  shall,  at  the 
"  option  of  the  party  affected,  be  suspended."  The  contracts 
were  made  in  March  and  November,  1914.  Ore  of  the  quality 
contracted  for  could  only  be  obtained  from  certain  Spanish 
mines,  which  did  a  considerable  trade  with  Germany,  and  which 
as  a  result  of  the  outbreak  of  the  present  European  war  was 
entirely  stopped.  In  consequence  the  mines  ceased  working 
after  part  of  the  ore  contracted  for  had  been  delivered,  and 
notice  was  given  by  the  respondents  of  suspension  of  the  con- 
tract. The  House  of  Lords  held  that  the  mines  were  affected 
by  the  war  within  the  meaning  of  the  proviso  in  the  contract, 
and  that  the  respondents  were  entitled  to  suspend  the  contract. 
They  were  not  even  held  bound  to  appropriate  to  the  perform- 
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ance  of  the  contract  certain  quantities  of  ore  stored  by  them 
at  the  port  of  shipment. 

In  Ford  fy  Sons,  Limited  v.  Leetham  fy  Sons,  I /united,  1915, 
31  T.L.R.  522,  the  defendants  contracted  shortly  before  the 
war  to  sell  to  the  plaintiffs  a  quantity  of  flour,  to  be  delivered  in 
ninety  days.  The  contract  provided  that  "  in  case  of  prohibition 
"  of  export,  blockade,  or  hostilities  preventing  shipment  or  de- 
"  livery  of  wheat  to  this  country,  the  sellers  shall  have  the 
"  option  of  cancelling  this  contract."  The  outbreak  of  this 
war  prevented  a  large  quantity  of  wheat  being  sent  to  this 
country,  and  twenty  countries  prohibited  export.  (»n  1'Jtli 
August,  1914,  they  claimed  to  cancel  the  contract,  and  Jlail- 
hache,  3.,  held  them  entitled  to  do  so.  He  said  that  it  was 
a  question  of  degree.  If  there  had  only  been  a  prohibition 
of  export  from  one  or  two  small  producing  countries,  the  con- 
tract would  have  held  good. 

Such  cases  as  the  above  suggest  that  the  interpretation  put 
by  the  English  Courts  on  general  clauses  in  common  form  in 
contracts  providing  for  some  relief  being  given  to  the  seller 
in  respect  of  contingencies  beyond  his  eontrol,  sueli  as  \\ar, 
may  differ  according  as  the  contract  was  concluded  before  or 
during  war. 

Two  recent  French  cases  in  the  Court  of  Appeal  of  Paris, 
reported  in  the  Gazette  des  Tribunaux  of  3rd  September,  liUH, 
show  this  to  be  the  case  in  France.  The  first  case  was  that 
of  a  pre-war  contract  containing  such  a  clause,  and  concluded 
between  a  buyer  and  seller.  The  French  Courts  upheld  the 
seller's  contention  that  he  was  not  liable  to  make  deliveries 
during  the  time  covered  by  the  exceptions  in  the  general  clause. 
The  same  facts  existed  in  the  second  case,  but  here  the  contract 
had  been  concluded  after  this  war  began.  The  French  Courts 
held  that  the  printed  general  clause,  in  so  far  as  it  related 
to  war,  did  not  apply  at  all,  and  must  have  been  included  in 
the  contract  by  inadvertence.  The  seller  had  continued  to 
do  business,  and  had  made  deliveries  under  other  contracts  at 
an  increased  price.  It  was  the  view  of  the  French  Courts 
that  the  object  of  such  a  general  clause  in  common  form  being 
inserted  in  time  of  peace  was  that  the  parties  could  not  foresee 
the  difficulties  as  to  increased  freight  or  delay  in  delivery  that 
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might  be  cau>cd  by  war;  but  that,  if  the  contract  were  made 
<luiiiiLr  \\ar,  the  parties  could  in  their  contract  make  provision 
tor  il«'l:iy  in  delivery  or  increased  price.  In  the  latter  case 
\\;ir  will  not  be  an  unforeseen  event.  But  even  here,  of  course, 
emergency  legislation  may  render  such  contracts  legally  im- 
possible. A  tiling  agreed  to  be  sold  may  have  been  destroyed, 
unknown  to  and  without  default  by  either  party,  before  the 
risk  passed  to  the  buyer.  In  Dale  Steamship  Company  v. 
Northern  Steamship  Company,  1918,  62  S.J.  328,  there  was 
a  contract  for  the  purchase  of  a  ship  in  course  of  construc- 
tion, and  a  deposit  was  paid.  The  ship  was  requisitioned 
by  (he  Admiralty,  when  the  building  had  not  long  been  begun. 
The  Court  of  Appeal  held  that  the  contract  had  become  im- 
possible of  performance,  and  that  the  deposit  need  not  be 
returned. 

Certain  miscellaneous  cases  on  contract  fall  to  be  noted  as 
recent  decisions  connected  with  the  present  war. 

In  Hudgett  v.  Stratford  Co-operative  and  Industrial  Society, 
l!)K!,  -V2  T.L.R.  -578,  it  was  held  that  where  an  employer  offers 
to  pay  half  wages  to  his  employees  who  join  the  army  and 
to  reinstate  them  at  the  end  of  this  war,  and  such  offer  is 
accepted  by  the  employee,  the  fact  of  the  employee's  joining 
the  army  is  valuable  consideration  for  the  employer's  promise. 

In  Shipton  v.  Cardiff  Corporation,  [1917]  W.N.  175,  the 
Cardiff  Corporation  passed  a  resolution  promising  to  allow 
any  of  their  servants  leave  of  absence  to  join  the  army  or 
navy  during  the  war,  to  reinstate  any  who  did  so  upon  their 
return,  and  meantime  to  make  up  such  sums  as  with  the  pay 
they  received  from  the  Government  would  make  up  their  full 
salary  or  wages.  On  the  strength  of  this  resolution,  and  on 
July,  1915,  one  of  their  employees  joined  the  army.  The  Cor- 
poration refused  to  pay  him  the  difference  between  his  wages 
and  his  army  pay,  and  he  sued  the  Corporation  for  it.  Rowlatt, 
J.,  held  that  he  was  entitled  to  recover  the  amount  claimed. 
The  resolution  of  the  Corporation,  though  probably  ultra  vires 
at  the  time,  was  an  offer  which  had  been  accepted.  Section  1 
of  the  Local  Government  (Emergency  Provisions)  Act,  191G, 
G  &  7  Geo.  V.  c.  12,  had  validated  the  transaction,  and 
made  the  promise  incapable  of  unilateral  alteration  retrospec- 
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tively.  (See  also  Dames  v.  Rhondda  U.D.C.,  [1917]  W.N. 
321,  for  a  judgment  to  the  same  effect  by  the  Court  of  Appeal. 
The  facts  were  similar.) 

Wetherman  v.  London  and  Liverpool  Bank  of  Commerce, 
Limited,  1914,  31  T.L.R.  20,  was  a  case  on  the  position  of  a 
bailee.  The  plaintiff,  a  British  subject,  handed  over,  through 
his  London  bankers,  certain  shares  to  the  defendants  "  to  the 
"  order  "  of  a  German  bank,  which  had  arranged  to  transfer 
them  to  New  York.  The  German  bank  failed  to  give  directions 
for  the  transfer,  and  on  the  outbreak  of  war  the  defendants 
still  held  the  shares.  The  plaintiff  sued  for  delivery  of  the 
shares  to  him.  Scrutton,  J.,  held  that  the  plaintiff  had  a  right, 
as  against  tlu>  (irrman  bank,  to  the  delivery  of  the  shares,  and 
that  therefore  the  defendants  were  bound  to  hand  thorn  over  to 
him. 

In  Kanday  Sf  Co.  v.  British  and  Foreign  Marine  Insurance 
Company,  Limited,  1915,  31  T.L.R.  194,  affirmed  on  appeal, 
[1916]  1  A.C.  650,  the  plaintiffs  were  the  owners  of  a  cargo 
shipped  from  Buenos  Ayres  to  Hamburg  before  the  war,  and 
the  defendants  were  the  British  underwriters  on  the  cargo. 
War  broke  out  before  the  ship  reached  England;  and  by  an 
order  of  the  Admiralty  the  ship  and  cargo  were  diverted  on 
arrival  at  Falmouth.  The  cargo  owners  gave  notice  of  aban- 
donment, and  claimed  for  "  a  constructive  total  loss."  Bail- 
hache,  J.,  held  that  there  was,  owing  to  "  restraint  of  princes," 
a  constructive  total  loss  at  common  law,  and  that  section  31 
of  the  Marine  Insurance  Act,  1906,  6  Edw.  VII.  c.  91,  pre- 
served the  common  law  where  not  inconsistent  with  the  Act; 
that,  further,  the  loss  was  due  to  a  peril  insured  against  as  its 
proximate  cause. 

The  Bills  of  Exchange  Act,  1914,  4  &  5  Geo.  V.  c.  82, 
makes  certain  provisions  in  connection  with  the  present  war  in 
respect  to  bills  of  exchange.  Delay  in  the  presentment  for 
payment  of  a  bill  of  exchange,  where  the  proper  place  for 
payment  is  outside  the  British  Islands,  is  excused  if  the  delay 
is,  or  has  been,  due  either  directly  or  indirectly  to  circum- 
stances arising  out  of  the  present  war,  or  to  the  impracticability, 
owing  to  similar  circumstances,  of  transmitting  the  bill  to  the 
place  of  payment  with  reasonable  safety.  But  this  is  without 
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prejudice  to  tin-  (ignition  of  section  46  (1)  of  tlio  Bills  of 
!  .in  ire  Ait.  is.s-j  M-ction  1).  Where,  in  any  action  or 
proceed  ing  upon  a  bill  of  exchange  payable  outside  the  Brit  Mi 
I  si  ;i  mis,  it  ia  shown  to  the  Court  that  the  bill  has  been  lost 
;iinl  that  the  loss  can  reasonably  be  presumed  to  be  due  to 
(  IK  uin-.i;iiK c-  attributable  directly  or  indirectly  to  the  present 
\\ar.  the  Court  may  nllow  proof  of  the  bill  to  be  given  by 
means  of  a  copy  thereof  certified  by  a  notary  public,  or  by 
means  of  such  othor  evidence  as  the  Court  thinks  reasonable 
under  the  circumstances:  provided  that  such  indemnity  be 
given  against  the  claims  of  other  persons  as  the  Court  may 
require  (section  2).  The  King  may,  by  Order  in  Council,  at 
any  time  determine  the  operation  of  the  Act,  or  provide  that 
the  Act  shall  have  effect  subject  to  such  limitations  as  may  be 
contained  in  the  Order;  but,  subject  to  the  operation  of  any 
Mich  Order  in  Council,  the  Act  is  to  have  effect  during  the 
continuance  of  the  present  war  and  for  six  months  thereafter 
(section  3). 

21.  THE  MORATORY  LAW  I.VDKU  THI-:  POSITOM  \n\r  OF 
PAYMENTS  ACT,  1914.— The  Postponement  of  Payments  Art. 
1914,  4  &  5  Geo.  Y.  c.  11,  provided  that  the  King  might  by 
Proclamation  authorise  the  postponement  of  the  payment  of 
any  bill  of  exchange,  or  of  a  negotiable  instrument,  or  any 
other  payment  in  pursuance  of  any  contract,  to  such  extent, 
for  such  time,  and  subject  to  such  conditions  or  other  provisions 
as  might  be  specified  in  the  Proclamation  (section  1  (1)).  Any 
such  Proclamation  might  be  varied,  extended,  or  revoked  by 
any  subsequent  Proclamation,  and  separate  Proclamations 
might  be  made  dealing  with  separate  subjects  (section  1  (3)). 
No  additional  stamp  duty  was  payable  in  respect  of  any  instru- 
ment as  a  consequence  of  postponement  in  pursuance  of  a  Pro- 
clamation in  the  Act  unless  the  Proclamation  otherwise 
directed  (section  1  (2)).  The  Act  was  to  remain  in  force  for 
six  months  from  its  date,  3rd  August,  1914  (section  2  (2)). 
Month  here  meant,  of  course,  calendar  month  (Interpretation 
Act,  1889,  52  &  53  Viet.  c.  63,  section  3). 

Although  the  Crown  had  power  to  postpone  payments  in 
pursuance  of  contracts  made  during  the  war  (section  1  (1)),  it 


144  STATEMENT  OF  THE  LAW. 

did  not  do  so.  The  moratorium  proclaimed  did  not  extend  to 
contracts  made  after  4th  August,  1914  (Softlaw  v.  Morgan, 
1914,  31  T.L.R.  54).  Six  Proclamations  were  made. 

The  first,  dated  2nd  August,  1914,  was  called  the  Bills 
(Re-acceptance)  Proclamation  in  the  sixth  Proclamation,  dated 
'50th  September,  1914.  It  was  issued  before  the  Postponement 
of  Payments  Act,  1914,  4  &  5  Geo.  V.  c.  11,  section  2  (4)  of 
which  confirmed  it  but  gave  the  wrong  date  of  it,  referring  to 
it  as  issued  on  3rd  August,  1914.  But  it  was  sufficiently  identi- 
fied (see  R.  v.  WilcocTe,  7  Q.B.  329,  and  the  Proclamation  of 
30th  September,  1914).  It  only  dealt  with  bills  of  exchange. 
It  provided  that  if  on  the  presentation  for  payment  of  a  bill  of 
exchange,  other  than  a  cheque  or  bill  on  demand,  which  had 
been  accepted  before  the  beginning  of  4th  August,  1914,  the 
acceptor  re-accepted  the  bill  by  a  declaration  on  the  face  of  the 
bill  in  the  form  set  out  in  the  Proclamation,  that  bill  was  to  be 
deemed  to  be  due  and  payable  on  a  date  one  calendar  month 
after  the  date  of  its  original  maturity,  and  to  be  a  bill  for  ( In- 
original  amount,  increased  by  the  amount  of  interest  thereon 
calculated  from  the  date  of  re-acceptance  to  the  new  date  of 
payment  at  the  Bank  of  England  rate  current  on  the  date  of 
such  re-acceptance. 

The  second  Proclamation,  dated  6th  August,  1914,  awl 
called  the  First  General  Proclamation  in  the  sixth  Proclama- 
tion of  30th  September,  1914,  was  more  general  in  its  scope.  It 
provided  that  all  payments  (with  certain  exceptions)  which  had 
become  due  and  payable  before  its  date,  or  which  might 
become  due  and  payable  before  4th  September,  1914,  in  respect 
of  any  bill  of  exchange  (being  a  cheque  or  bill  on  demand) 
which  was  drawn  before  4th  August,  1914,  or  in  respect  of  any 
negotiable  instrument  (not  being  a  bill  of  exchange)  dated 
before  that  time,  or  in  respect  of  any  contract  made  before  that 
time,  should  be  deemed  to  be  due  and  payable  on  a  day  one 
calendar  month  after  the  day  on  which  the  payment  originally 
became  due  and  payable,  or  on  4th  September,  1914,  whichever 
was  the  later  date.  Payments  so  postponed  were,  if  not  other- 
wise carrying  interest,  and  if  specific  demand  was  made  for  pay- 
ment and  payment  was  refused,  to  carry  interest  as  from  4th 
August,  1914,  if  they  became  due  and  payable  before  that  day, 
and  as  from  the  date  on  which  they  became  due  and  payable  if 
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they  became  due  and  payable  after  4th  August,  1914,  at  the 
Bank  of  England  rate  current  on  7th  August,  1914.  In  7'7//<7. 
v.  London  and  Kimtli- II '<.-t>rn  /funk,  Limited,  1915,  31  T.L.R. 
•"••"•  1,  il  was  held  that  this  Proclamation  applied  to  a  cheque 
drawn  after  4th  August,  1914,  in  respect  of  a  sum  of  money 
paid  into  a  bank  before  that  date,  and  that  the  bank  did  not  re- 
quire to  honour  it.  In«7.  $P.  Coats,  /,/w/W  v.  J)irectionderDi»- 
cunto  (irttlltrhaft,  1916,  84  L.J.  (K.B.)  973,  the  plaintiffs,  in 
•July,  1914,  deposited  with  the  defendants  (who  were  bankers) 
two  sums  of  money  at  agreed  rates  less  than  the  Bank  of 
England  rate  current  on  7th  August,  1914.  The  deposits 
were  repayable  on  14th  August,  1914.  They  were  repaid 
mi  list  October,  1914,  before  the  period  of  postponement 
declared  by  the  second  Proclamation  had  expired.  The  Court 
of  Appeal  (reversing  the  decision  of  Bailhaehe,  J.,  1915,  31 
T.L.R.  446)  held  that  as  between  14th  August  and  31st 
October,  1914,  the  deposits  did  not  carry  interest  under  the 
express  contract,  or  any  implied  contract,  or  otherwise  apart 
from  the  Proclamation,  and,  therefore,  that  between  these 
dates  they  were  not  "  otherwise  carrying  interest "  within 
the  meaning  of  the  Proclamation,  and  that  the  plaintiffs  were 
entitled  to  interest  upon  them  at  the  Bank  of  England  rate 
current  on  7th  August,  1914. 

Neither  this  nor  any  other  Proclamation  prevented  payments 
being  made  before  the  expiry  of  the  period  for  which  they  were 
postponed.  Indeed,  the  Proclamation,  dated  3rd  September, 
1914,  recited  that  it  was  desirable  in  the  best  interests  of  the 
realm  at  the  present  juncture  that  all  persons  who  could  dis- 
charge their  liabilities  should  do  so  without  delay.  The  effect 
of  the  Proclamations  was  to  give  a  statutory  credit  for  the  period 
mentioned  therein,  so  that  during  such  period  no  action  was 
maintainable  in  respect  of  a  debt  coming  within  the  Proclama- 
tions (Gramophone  Company,  I.imitrJ  v.  Kin;/,  St.  Georyr  iV 
Concannon  v.  Delury,  Lube  v.  O'Shea,  [1914]  2  I.R.  535).  But 
a  debt  falling  within  the  Proclamation  was,  nevertheless,  a 
good  petitioning  creditor's  debt  in  a  bankruptcy  petition  (In  re 
Sahler,  ex  parte  Mumford  $  Co.,  [1914]  W.N.  439).  The 
same  theory  prevailed  in  Scotland.  The  general  view 
taken  in  the  Sheriff's  Small  Debt  Courts  in  Scotland  was  that 
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the  Proclamations  referred  only  to  the  enfor<  nnrnt  of  debts, 
and  did  not  affect  the  right  of  every  creditor  to  constitute  his 
debt  at  law.  That  this  view  was  the  correct  one  in  Scotland 
has  now  been  made  clear  by  the  terms  of  the  Courts  (Emer- 
gency Powers)  Act,  1914,  4  &  5  Geo.  V.  c.  78,  which  is  dis- 
cussed in  section  22,  infra. 

As  previously  mentioned,   the  second   Proclamat  inn    made 
certain  exceptions.       It  did  not  apply  to — 

(1)  Any  payment  in  respect  of  wages  and  salary. 

(2)  Any  payment  in  respect   of  "  a  liability  which   when 
"  incurred  did  not  exceed  £5  in  amount."      In  Aust>  /•,  Limited 
v.  London  Motor  Coach  Works,  Limited,  1914,  31  T.L.R.  2(5,  tin- 
Court  of  Appeal  held  that  these  words  must  be  read  according 
to   their  natural  meaning;  and  that  the  moratorium   did  not 
apply  to  an  account,  which  was  chiefly  composed  of  items  less 
than    £5,    but    the    total    of    which    exceeded   £5.     It    could, 
however,  be  pleaded  against  the  items  exceeding  £5. 

(3)  Any  payment  in  respect  of  rates  or  taxes. 

(4)  Any  payment  in  respect  of  maritime  freight.       This 
included  a  c.i.f.  contract  (Happe  v.  Manasseh,  [1915]  W.N. 
137,  370). 

(5)  Any  payment  in  respect  of  any  debt  from  any  person 
resident  outside  the  British  Islands,  or  from  any  firm,  com- 
pany,   or   institution  whose   principal   place   of   business    was 
outside  the  British  Islands,  not  being  a  debt  incurred  in  the 
British  Islands  by  a  person,   firm,   company,    or    institution 
having  a  business  establishment  or  branch  business  establish- 
ment in  the  British  Islands. 

(6)  Any  payment  in  respect  of  any  dividend  or  interest 
payable     in     respect     of    any    stocks,     funds,     or    securities 
(other  than  real  or  heritable  securities)  in  which  trustees  are, 
under  section  1  of  the  Trustee  Act,  1893,  56  &  57  Viet.  c.  53,  or 
any  other  Act  for  the  time  being  in  force  authorised  to  invest. 

(7)  Any  liability  of  a  bank  of  issue  in  respect  of  bank  notes 
issued  by  that  bank. 

(8)  Any  payment  to  be  made  by  or  on  behalf  of  His  Majesty 
or  any   Government  Department,    including   the   payment   of 
old  age  pensions. 

(9)  Any  payment  to  be  made  by  any  person  or  society  in 
pursuance  of  the  National  Insurance  Act,  1911,  or  any  Act 
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amending  it  (whether  in  the  nature  of  contributions,  benefits, 
or  otherwise). 

(10)  Any    payment    under    the    Workmen's    Compensation 
A.t,  190G,  or  any  Act  amending  it. 

(11)  Any  payment  in  respect  of  the  withdrawal  of  a  deposit 
in  a  trustee  savings  bank. 

A  purchase  annuity  payable  to  the  Irish  Land  Commission 
under  the  Irish  Land  Act,  1903,  being  a  Crown  debt,  did  not 
fall  within  the  Postponement  of  Payments  Acts,  1914  (7mA 
Land  Commission  v.  O'Neill,  [1915]  2  I.E.  66). 

The  third  Proclamation,  dated  12th  August,  1914,  was 
called  the  second  General  Proclamation  in  the  sixth  Proclama- 
tion of  30th  September,  1914.  It  provided  that  the  first 
General  Proclamation,  dated  Gth  August,  1914,  should  apply, 
and  should  be  deemed  always  to  have  applied  to — 

(a)  Any  bill  of  exchange  which  had  not  been  re-accepted 
under  the  Bills  (Re-acceptance)  Proclamation  of  2nd  August, 
1914,  as  it  applied  to  a  bill  of  exchange,  being  a  cheque  or  bill 
payable  on  demand,  unless  on  the  presentation  of  the  bill  the 
acceptor  had  expressly  refused  re-acceptance  thereof,  but  with 
the  substitution,  as  respects  rate  of  interest,  of  the  date  of 
the  presentation  of  the  bill  for  the  7th  August,  1914. 

(1}  Payments  in  respect  of  any  debt  from  any  bank  whose 
principal  place  of  business  was  in  any  part  of  His  Majesty's 
dominions  or  any  British  protectorate,  although  the  debt  was 
not  incurred  in  the  British  Islands  and  the  bank  had  not  a 
business  establishment  or  branch  business  establishment  in  the 
British  Islands. 

The  fourth  Proclamation,  dated  1st  September,  1911. 
extended  the  times  mentioned  in  the  previous  Proclamations, 
but  was  revoked  by  the  fifth  Proclamation,  dated  3rd  Septem- 
ber, 1914. 

The  fifth  Proclamation,  dated  3rd  September,  1914,  was 
called  the  third  General  Proclamation  in  the  sixth  Proelama*- 
tion  of  30th  September,  1914.  It  was  in  effect  the  same  as 
tht>  fourth  Proclamation,  which  it  revoked,  but  was  more 
precise  in  its  language.  Its  provisions  were  to  the  following 
effect :  — 

(1)  If  on  the  presentation  for  payment  of  a  bill  of  exchange 
which  had  before  4th  September,  1914,  been  re-accepted  under 
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the  terms  of  tho  Bills  (Re-acceptance)  Proclamation  of  2nd 
August,  1914,  the  bill  was  not  paid,  then  the  said  Bills  (Re- 
acceptance)  Proclamation  should  in  its  application  to  that  bill 
have  effect  as  if  the  period  of  two  calendar  months  had  been  in 
that  Proclamation  substituted  for  the  period  of  one  calendar 
month,  and  the  sum  mentioned  in  the  form  of  re-acceptance 
under  the  said  Proclamation  should  be  deemed  to  be  increased 
by  the  amount  of  interest  on  the  original  amount  of  the  bill 
for  one  calendar  month,  calculated  at  the  Bank  of  England 
rate  current  on  the  date  when  Ihe  bill  was  so  presented  for 
payment  as  aforesaid. 

(2)  The  first  General  Proclamation,  <lat(><1  Oth  August,  1914, 
as  extruded  by  the  second  General  Proclamation,  dated  12th 
August,  1914,  should  apply  to  payments  which  became  due  and 
payable   on   or   after  4th    September,    1914,    and    before   4th 
October,   1914  (whether  they  became  so  due  and  payable  by 
virtue  of  the  said  Proclamations  or  otherwise),  in  like  manner 
as  it  applied  to  payments  which  became  duo  and  payable  before 
the  date  of  the  first  General  Proclamation  (i.e.,  Cth  August, 
1914),  and  before  the  4th  September,  1914. 

(3)  Nothing  in  the  Proclamation  was  to  affect  the  payment 
of  interest  under  the  Proclamations  extended  thereby,  or  pre- 
vent payments  being  made  before  the  expiration  of  the  periods 
for  which  they  are  postponed. 

Before  passing  to  the  sixth  Proclamation,  dated  30th  Sep- 
tember, 1914,  which  did  not  extend  the  moratorium  as  regards 
rent,  reference  must  be  made  to  the  case  of  Durell  v.  Gread, 
1914,  31  T.L.R.  22.  That  was  a  case  in  which  two  landlords 
sued  for  the  rent  of  premises  and  for  possession.  The  writ  was 
issued  on  25th  August,  1914.  The  rent  was  payable  quarterly, 
and  there  was  the  usual  proviso  for  re-entry  on  non-payment  of 
rent  for  twenty-one  days.  The  defendant  neither  paid  the 
rent  due  at  Michaelmas,  1913,  nor  for  twenty-one  days  there- 
after, nor  the  quarterly  instalments  subsequently  due.  The 
landlords  did  not  exercise  their  right  of  re-entry,  but  had  not 
waived  it.  So  it  subsisted  up  to  6th  August,  1914.  It  was 
contended  on  their  behalf  that  the  provisions  of  the  Postpone- 
ment of  Payments  Act,  1914,  section  1  (1),  and  the  first 
General  Proclamation,  dated  6th  August,  1914,  did  not  affect 
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the  right  to  recover  possession;  although  it  was  admitted 
that  these  provisions  barred  the  plaintiff's  recovery  of  the 
rent.  But  it  was  argued  that  section  1  (1)  of  the  Postpone- 
ment of  Payments  Act,  1914,  did  not  apply  in  terms  to  pos- 
session, and  the  Proclamation  could  not  extend  its  provisions. 
Si  ruttou,  J.,  held,  however,  that  not  only  could  the  plaintiffs 
not  recover  the  rent,  but  also  that  they  could  not  recover 
possession.  The  Courts  had  always  treated  the  right  of  re- 
entry as  an  auxiliary  proviso  for  the  recovery  of  rent  (Howard 
v.  Fanshawe,  [1895]  2  Ch.  581).  Where  the  principal  obliga- 
tion was  destroyed,  the  auxiliary  security  fell  too.  When  the 
writ  was  issued,  no  rent  was  payable,  and  hence  the  right  of 
re-entry  had  gone. 

But  where  a  distress  had  been  levied  before  the  Proclamation 
of  a  moratorium,  the  subsequent  Proclamation  of  a  moratorium 
only  affected  the  landlord's  right  to  sell  the  goods,  but  not  his 
right  to  secure  his  possession  (Shortland  v.  Cabins,  Limited, 
and  Another,  1915,  31  T.L.R.  297). 

The  sixth  Proclamation,  dated  30th  September,  1914,  did 
not  apply  to  (a)  rent,  and  (b)  any  payment  due  and  payable  to 
or  by  a  retail  trader  in  respect  of  his  business  as  such  trader 
(Article  1).  There  was  no  extension  of  the  moratorium  in 
respect  to  them.  Its  other  provisions  were  in  effect  the 
following :  — 

(1)  Payments  other  that  bills  of  exchange,  not  being 
cheques  or  bills  on  demand,  which  fell  within  the  General 
Proclamations,  and  became  due  and  payable  after  3rd  October, 
and  before  4th  November,  1914,  were  to  receive  one  month's 
extension,  or  one  month's  further  extension,  as  the  case  might 
be.  Payments  falling  due  after  3rd  November,  1914,  were 
not  to  receive  any  extension. 

It  was  also  provided  that,  if  the  payment  was  one  the  date 
whereof  IKK!  been  postponed  by  virtue  of  any  of  the  General 
Proclamations,  and  was  one  which  carried  interest  either  by 
virtue  of  the  terms  of  the  contract  or  instrument  under  which 
it  was  due  and  payable,  or  by  virtue  of  the  General  Proclama- 
tions, then  the  person  from  whom  the  payment  was  due  was 
not  entitled  to  claim  the  benefit  of  this  further  extension  of  the 
moratorium  unless,  within  three  days  after  the  date  to  which 
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the  payment  had  been  postponed  by  virtue  of  the  General  Pro- 
clamations, all  interest  thereon  up  to  that  date  was  paid. 

(2)  Bills    of    exchange    (other    than    cheques    or    bills    on 
demand)   accepted    before    4th    August,    1914,    of    which    the 
original  due  date  was  after  3rd  October,  1914,  would  continue 
to  receive  one  month's  extension,  under  the  Bills  (Re-accept- 
ance) Proclamation  of  2nd  August,  1914. 

(3)  Bills  of  exchange  which  had  already  received  an  exten- 
sion   under   the    Bills    (Re-acceptance)    Proclamation,    or   the 
second  or  third  General  Proclamations,  were  given  a  further 
extension  of  fourteen  days. 

As  regards  the  moratorium  generally,  several  cases  fall  to 
be  noted. 

A  call  upon  shares  made  in  July,  1914,  and  payable, 
partly  in  the  following  August  and  partly  in  the  following 
October,  fell  within  the  moratorium  proclaimed  (Burgess  v. 
O.H.N.  Gases,  Limited,  1914,  31  T.L.R.  59). 

Where  a  customer  paid  a  cheque  into  his  bank  after  the 
moratorium  came  into  force,  the  bank  could  appropriate  the 
proceeds  of  such  cheque  to  liquidate  an  overdraft  of  the  cus- 
tomer (Allen  v.  London  County  and  Westminister  Bank,  1915, 
31  T.L.R.  210). 

In  Happe  v.  Manasseh,  [1915]  W.N.  137,  Sankey,  J.,  was 
of  opinion  that  the  moratorium  Proclamation  of  6th  August, 
1914,  only  applied  where  the  payment  was  a  naked  one,  and 
not  to  cases  where  there  was  a  stipulation  that  to  obtain  docu- 
ments of  title  the  purchaser  must  perform  the  condition  pre- 
cedent of  payment. 

In  Barnard  v  Foster,  [1915]  W.N.  136,  Sankey,  J.,  held 
that  a  stock  exchange  transaction  fell  within  the  moratorium. 

The  moratory  law  did  not  affect  the  validity  of  a  contract ; 
nor  did  it  apply  to  obligations  not  contractual,  e.g.,  tithes 
(Emmanuel  College  (Cambridge)  v.  Nolls,  1914,  137  L.T.  567). 
It  only  extended  the  time  of  payment  on  contracts  to  which  it 
applied.  In  an  action  on  a  foreign  bill  of  exchange,  English 
law  recognised  a  foreign  moratory  law  (Rouquette  v.  Overman, 
1875,  L.R.  10  Q.B.  525).  In  Credito  Italiano  v.  Swiss 
Bankverein,  1916,  32  T.L.R.  429,  the  Court  of  Appeal  held 
that  a  "  here  and  there  "  contract  did  not  fall  within  the  mora- 
torium, which  did  not  apply  to  the  execution  of  contracts. 
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Tin-  practice  of  the  Court-  in  •  ousequence  of  the  moratorium 
might  be  summarised  in  the  following  table,  which  supposes 
that  the  claim  iu  each  case  fell  within  the  particular  mora- 
torium applicable  thereto:-- 

1.  Writ  before  proclamation  of  the  moratorium.  Sub- 
sequent trial  of  the  action  after  the  cessation  of 
the  moratorium.  The  action  was  good  (Glaskie  v. 
Petry,  1914,  31  T.L.R.  40). 

2.  Writ  after  proclamation  of  moratorium.     No  appearance 

entered.  Action  dismissed  (Gramophone  Com- 
pany v.  King,  St.  George  fy  Concannon  v.  Delury, 
Lube  v.  O'Shea,  [1914]  2  I.R.  535,  deciding  that 
although  no  appearance  was  entered  in  such  a  case, 
the  Court,  on  the  facts  being  brought  to  its  notice, 
would  of  its  own  motion  either  dismiss  the  action  or 
remove  the  writ  from  the  files  of  the  Court.  If 
judgment  had  been  inadvertently  marked  in  such 
a  case,  it  would  be  set  aside  by  the  Court,  when 
brought  to  its  notice,  without  requiring  the 
defendant  to  institute  a  motion  for  the  purpose). 

3.  Writ  before  proclamation  of  moratorium.     Service  of 

writ  after  proclamation  of  moratorium.  The  writ 
was  properly  served  (Silcock  v.  Christie,  1914,  48 
Ir.L.T.R.  227). 

4.  Specially    indorsed    writ    after    Proclamations    of    6th 

August  and  30th  September,  1914,  in  an  action 
on  a  promissory  note.  Motion  for  final  judgment 
on  affidavits  verifying  the  cause  of  action,  but 
not  alleging  any  demand  for  payment.  Action 
dismissed  in  the  Irish  King's  Bench  Division,  it 
being  held  that  the  note  did  not  carry  interest 
either  "  by  virtue  of  the  terms  of  the  contract "  or 
"  by  virtue  of  the  said  general  Proclamations " 
within  the  proviso  in  section  1  of  the  Proclamation 
of  30th  September,  and  therefore  that  the  amount 
sued  for  was  not  due  and  payable.  On  appeal, 
the  plaintiffs  filed  affidavits  alleging  demand  for 
payment  and  refusal.  The  Irish  Court  of  Appeal 
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allowed  the  fresh  affidavits,  discharged  the  order 
of  the  King's  Bench  Division,  except  as  to  the 
costs  of  the  motion  for  final  judgment,  and  gave 
the  defendant  liberty  to  defend  (Murphy  v.  Halpin, 
1914,  48  Ir.L.T.E.  247). 

Alien  enemies  in  this  country,  if  they  held  a  licence  from 
the  Crown  to  carry  on  business  here,  could  avail  themselves  of 
the  moratorium  (J.  $  P.  Coats,  Limited  v.  Direction  dcr  Disconto 
Gesellschaft,  191G,  84  L.J.  (K.B.)  973).  But  it  was  never  de- 
cided whether  the  moratorium  prevented  the  running  of  the  time 
for  limitation  or  prescription  during  the  period  from  which  it 
was  in  force.  As  its  object  was  not  to  extinguish  the  right 
of  action,  but  only  to  suspend  it,  probably  it  did  so.  In  other 
words,  the  time,  during  which  the  moratorium  was  in  force, 
is,  on  the  author's  view,  not  to  be  counted  in  the  period  of 
time  required  for  limitation  or  prescription. 

22.  THE  EMERGENCY  POWERS  OF  TIIE  COURT. — The  Courts 
(Emergency  Powers)  Act,  1914,  4  &  5  Geo.  V.  c.  78,  now  called 
the  Principal  Act,  was  passed  on  31st  August  in  order  to  give, 
in  connection  with  the  present  war,  further  powers  to  Courts  in 
relation  to  the  remedies  for  the  recovery  of  money,  and  in 
relation  to  other  similar  matters.  The  King  may,  by  Order 
in  Council,  at  any  time  determine  the  operation  of  the  Act, 
or  provide  that  the  Act  shall  have  effect  subject  to  such  limita- 
tions as  may  be  contained  in  the  Order;  but,  subject  to  the 
operation  of  any  such  Order  in  Council,  the  Act  is  to  have 
effect  during  the  continuance  of  the  present  war,  and  for  a 
period  of  six  months  thereafter  (section  2  (4)).  It  applies  to 
Scotland  and  Ireland  as  well  as  England  (section  2  (2),  (3)). 

Sub-section  (1)  of  section  1  provides  that  from  and  after 
the  passing  of  the  Act  no  person  shall — 

(a)  proceed  to  execution  (or  diligence)  on,  or  otherwise  to 
the  enforcement  of,  any  judgment  or  order  (or 
decree)  of  any  Court  (whether  entered  or  made 
before  or  after  the  passing  of  the  Act)  for  the 
payment  or  recovery  of  a  sum  of  money  to  which 
this  sub-section  applies,  except  after  such  applica- 
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tion  to  such  Court  and  such  notice  as  may  be  pro- 
led  for  by  rules  or  directions  under  the  Act;  or 

(b)  levy  any  distress,  take,  resume,  or  enter  into  pos- 
iiin  of  any  property,  exercise  any  right  of 
re-entry,  foreclose,  n-alise  any  security  (except  by 
way  of  sale  by  a  mortgagee,  or  creditor  in  a  herit- 
able security,  in  p.'  .  forfeit  any  dcpo.-it,  or 
c-n force  the  lapse  of  any  policy  of  insurance  to 
which  this  sub-section  applies,  for  the  purpose  of 
enforcing  the  payment  or  recovery  of  any  sum  of 
money  to  which  this  sub-section  applies,  or,  in 
default  of  the  payment  or  recovery  of  any  such 
sum  of  money,  except  after  such  application  to 
such  Court  and  such  notice  as  may  be  provided 
for  by  rules  (or  Act  of  Sederuut)  or  directions  under 
the  Act. 

This  sub-section  does  not  apply  to  any  sum  of  money  (other 
than  rent  not  being  rent  at  or  exceeding  t'00  per  annum)  due 
and  payable  in  pursuance  of  a  contract  made  after  4th  August, 
l')l  I.  But  it  applies  to  life  or  endowment  policies  for  an 
amount  not  exceeding  £25,  or  payments  equivalent  thereto, 
the  premiums  in  respect  of  which  are  payable  at  no  longer  than 
monthly  intervals,  and  have  been  paid  for  at  least  the  two 
years  preceding  the  4th  August,  1914. 

This  sub-section  is  therefore  sweeping  in  its  scope.  It 
applies  to  any  sum  of  money  due  and  payable  in  pursuance  of 
any  contract  made  before  the  outbreak  of  war,  i.e.,  before  4th 
August,  1914 ;  but  in  case  of  life  or  endowment  policies  it  will 
not  apply,  unless  («)  they  are  for  an  amount  not  exceeding 
£25,  or  payments  equivalent  thereto,  and  (b)  the  premiums 
in  respect  of  such  are  payable  at  not  longer  than  monthly 
intcivals,  and  (c)  such  premiums  have  been  paid  for  at  least 
the  two  years  preceding  4th  August,  1914. 

It  also  applies  to  sums  due  and  payable  under  contracts 
made  by  officers  or  men  of  His  Majesty's  Forces  before  llth 
April,  191G  (Courts  (Emergency  Powers)  Amendment  Act,  G  & 
7  Geo.  V.  c.  13,  section  1  (a)),  or  before  the  officer  or  man  has 
joined  His  Majesty's  Forces  (Courts  (Emergency  Powers)  Act, 
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1917,  7  &  8  Geo.  Y.  c.  25,  section  8).  An  attested  man,  or  any 
one  coming  under  the  Military  Service  Acts,  though  deemed  to 
be  in  the  Reserve,  is  presumably  not  one  who  has  joined  His 
Majesty's  Forces,  until  he  has  actually  been  taken  for  service. 
(See  Fudge  v.  D'Ardenne,  [1916]  W.N.  415,  where  held  that 
an  attested  Volunteer  was  not  entitled  to  the  benefit  of  the 
Courts  (Emergency  Powers)  Amendment  Act,  191G,  G  &  7 
Geo.  V.  c.  13,  on  the  ground  that  he  was  not  subject  to  military 
law  until  called  out  for  service.) 

Under  the  Courts  (Emergency  Powers)  Acts,  1914  to  1917, 
it  was  held  In  re  Mnrri*,  De  Fonblanque  v.  Hall,  [1917]  W.N. 
300,  that  no  protection  was  afforded  thereby  to  a  civilian 
attorney  for  a  soldier  who  was  executor  of  a  civilian  mort- 
gagor. Hence,  where  a  civilian  mortgaged  his  freehold  pro- 
perty in  1915  and  then  died,  and  his  executor  being  on  war 
service  appointed  an  attorney  to  act  for  him,  Astbury,  J.,  de- 
cided that  the  mortgagees  might  appoint  a  receiver  without 
leave,  as  the  mortgage  had  been  made  after  the  outbreak 
of  war,  and  the  executor's  duties  as  a  soldier  would  not  be 
prejudiced  or  affected  by  the  appointment  of  a  receiver. 

In  Emmanuel  College  (Cambridge)  v.  Nobbs,  1914,  137  L.T. 
507,  a  County  Court  case,  His  Honour,  Judge  Mulligan,  K.C., 
observed  that  the  Legislature  had  "  forgotten  to  define  "  the 
sums  of  money,  to  which  sub-section  (1)  of  section  (1)  applies ; 
and  he  proceeded  to  say  that  "  the  Courts  will  either  have  to 
"  add  words  to  the  Act,  that  is  to  say,  to  legislate,  or  they  will 
"  have  to  leave  the  Act  almost  wholly  inoperative."  But  in 
Dobb  v.  H.  Dobb,  Limited,  [1918]  W.N.  105,  an  important 
judgment  on  this  point  was  delivered  in  the  Court  of 
Appeal  by  Swinfen  Eady,  L.J.  In  this  case  the  defendant 
applied,  by  way  of  original  motion,  for  an  order  that  an 
application  by  him  to  this  Court  under  the  Courts  (Emergency 
Powers)  Acts,  1914  to  1917,  for  leave  to  proceed  to  execution  or 
otherwise  for  an  order  of  this  Court  dismissing  the  above-named 
action  against  him  with  costs  in  the  Court  of  Appeal  and  below 
should  be  referred  to  a  Master  for  inquiry  into  the  facts  and 
for  report  to  the  Court.  The  relief  claimed  against  the  de- 
fendant in  the  above-named  action  was  for  an  alleged  breach 
by  him  of  a  pre-war  contract.  The  application  was  resisted  by 
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the  plaintiffs  mi  the  ground  that  the  Courts  (Emergency 
Powers)  Acts,  lull  to  1917,  did  not  apply  to  a  claim  for  costs, 
iiinl  t h. Trim.-  that  leave  tu  proceed  to  execution  or  otherwise 
for  enforcement  of  the  payment  of  tin-  eo>ts  wan  unnecessary. 
The  Court  of  Appeal  allowed  the  application. 

Swinfen  Eady,  L.J.,  said  that  different  opinions  on  the 
const  i uction  of  the  statute  had  been  given  by  different  judges, 
anil  as  there  were  conflicting  decisions  upon  it,  it  was  ex- 
pedieni  that  the  Court  of  Appeal  should  decide  its  construction 
and  effect. 

The  Courts  (Emergency  Powers)  Act,  1914,  was  intituled 
"  An  Act  to  give  in  connection  with  the  present  war  further 
"  powers  to  Courts  in  relation  to  the  remedies  for  the  recovery 
"of  money,  and  in  relation  to  other  similar  matters."  The 
effect  of  section  1  (1)  (a)  was  that  from  and  after  the  passing  of 
the  Act  on  31st  August,  1914,  no  person  could  proceed  to 
exeeiitiou  of,  or  otherwise  to  the  enforcement  of,  any  judg- 
ment or  order  of  any  Court  for  the  payment  or  recovery  of  any 
sum  of  money  to  which  the  sub-section  applied  without  the  leave 
of  the  Court.  The  difficulty  was  to  determine  what  was  "a 
sum  of  money  to  which  the  sub-section  applies."  The  Act 
contained  no  provision  defining  it  in  terms;  it  proceeded  to 
exclude  certain  moneys  from  the  Act,  leaving  it  to  be  inferred 
that  what  was  not  excluded  must  be  deemed  to  be  included. 
Sums  of  money  due  and  payable  under  post-war  contracts  were 
excluded  from  its  operation,  unless  the  contracts  were  for  pay- 
ment of  rent  of  less  than  £50  a  year,  when  it  was  obviously 
intended  that  they  should  be  included,  though  it  was  not  so 
expressly  provided.  It  was  then  provided  that  sub-section  1 
applied  to  certain  life  or  endowment  policies,  thus  impliedly 
ex( -hiding  all  other  life  or  endowment  policies.  A  sum  of 
money  payable  by  or  recoverable  from  the  subject  of  a 
Sovereign  or  State  at  war  with  His  Majesty  was  excluded 
(section  1,  sub-section  7). 

It  was  urged  that  the  Act  should  be  limited  to  moneys  pay- 
able under  some  contract,  but  to  do  so  would  be  merely  guessing 
at  what  the  Legislature  intended.  By  section  2,  sub-section  4, 
His  Majesty  might  by  Order  in  Council  provide  that  the  Act 
should  have  effect  subject  to  such  limitations  as  might  be  con- 
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taincd  in  the  Order.  It  had  been  so  limited  from  time  to 
time  both  by  subsequent  Order  in  Council  and  by  statute.  An 
Order  in  Council  of  17th  September,  1914,  introduced  a  further 
limitation  to  section  1  (1)  by  providing  that  it  should  not  apply 
to  proceedings  for  the  levying  of  any  fine,  or  for  the  enforce- 
ment of  any  sum  due  under  a  recognisance,  or  for  the  enforce- 
ment of  any  order  of  affiliation,  and  by  the  Courts  (Emergency 
Powers)  Act,  1917,  it  was  provided  by  section  6  that  section  1 
(1)  (a)  of  the  Act  of  1914  should  not  apply  to  any  judgment 
or  order  for  recovery  or  payment  of  any  sum  of  money  or 
costs  given  or  made  in  any  action  of  tort. 

In  his  lordship's  opinion  the  scheme  of  the  Act  was  to  em- 
brace within  it  all  judgments  or  orders  for  any  sum  of  money, 
unless  excluded,  and  then  to  leave  it  to  His  Majesty  in  Council 
to  exclude  from  time  to  time  whatever  might  be  thought  neces- 
sary or  proper.  The  statute  was  intended  to  alleviate  the 
position  of  persons  who  were  unable  to  make  the  payments  due 
from  them  by  reason  of  circumstances  attributable  directly 
or  indirectly  to  the  present  war,  and  a  liberal  and  beneficial 
construction  should  be  placed  upon  it.  (See  Hey  don's  case, 
3  Co.Rep.  8,  where  it  was  laid  down  that  the  office  of  all  the 
judges  was  "  always  to  make  such  construction  as  shall  suppress 
"  the  mischief  and  advance  the  remedy,"  and  Lord  Halsbury's 
observations  in  Eastman's  Photographic  Materials  Company  v. 
Comptroller-General  of  Patents,  Designs,  and  Trade  Marks, 
[1898]  A.C.  571,  at  p.  572).  In  his  lordship's  opinion  the 
Act  must  be  read  and  construed  as  extending  to  any  judgment 
or  order  for  the  payment  of  any  sum  of  money  whatever,  unless 
it  was  excluded  by  the  Act  itself,  or  some  subsequent  Act  or 
( )i  tier  in  Council.  It  would  thus  extend  to  the  costs  which 
where  the  subject  of  the  present  application,  and  leave  to  pro- 
ceed to  execution  was  necessary. 

This  judgment  of  the  Court  of  Appeal  must  be  taken  as  over- 
ruling the  opinion  on  the  question  of  costs  given  by  Eve,  J.,  in 
Torres  v.  Torres,  [1917]  W.N.  263,  and  the  decision  in  Eteen 
v.  Pollard,  1917,  62  S.J.  231.  Perhaps  no  leave  of  the  Court 
is  necessary  to  enforce  a  consent  order  made  after  the  out- 
break of  war  for  payment  of  costs,  even  in  respect  of  a  pre-war 
contract  (Torres  v.  Torres,  [1917]  W.N.  264) ;  for  the  Courts 
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(Emergency  Powers)  (No.  2)  Act,  191G,  G  Gco.  V.  c.  18,  scctim, 
1,  f,'ivfs  a  personal  i  in-Ill  which  may  be  waived  (per  Sargant. 
.1..  //,  n  SandaWi  Limited,  [191(>]  W.N.,  at  p.  2<;.1!),  and  this 
to  apply  generally  t<>  the  Acts.  Even  before  the  de- 
in  /W,ft  v.  77.  M/M,  Limited,  [1918]  W.N.  105,  it  had 
lidd  that  if  a  judgment  or  order  is  not  merely  for  pay- 
ment of  costs,  but  also  for  a  sum  of  money  to  which  the 
Principal  Act  of  1914  applies,  leave  of  the  Court  must  be 
(ihtained  to  enforce  the  payment  of  the  costs  as  well  as  that  for 
the  payment  of  the  money  (Krtnis  v.  Main  Colliery  Company. 
1915,  31  T.L.R.  127).  But  the  decision  In  re  World  of 
Golf,  Limited,  1914,  59  S.J.  7,  that  taxed  costs  do  not  fall 
with  in  section  1  (1)  (u)  of  the  Principal  Act  of  1914,  seems  to 
be  overruled  by  the  above-mentioned  Court  of  Appeal  case. 

A  landlord  can  without  leave  of  the  Court  issue  a  writ  for 
possession  on  the  ground  of  forfeiture  for  non-payment  of  rent 
(Ness  v.  O'Neil,  [1910]  1  K.B.  70G),  and  no  leave  of  the  Court 
is  required  by  a  mortgagee  in  order  to  issue  a  writ  for  possession 
(Xntional  Bank,  Limited  v.  Claffey,  [1917]  2  I.E.  281).  But 
the  judgment  in  these  proceedings  cannot  be  enforced  without 
leave  (Ness  v.  O'Neil,  [1910]  1  K.B.  706). 

When  judgment  has  been  obtained  in  an  aeiion  based  on 
the  dishonour  of  a  promissory  note  made  after  4th  August. 
1914,  the  plaintiff  can  execute  such  judgment  without  applviu<r 
for  leave  to  do  so  under  section  1  (1)  (a)  of  the  Principal  Act, 
notwithstanding  that  the  note  sued  upon  is  a  renewal  note  given 
in  respect  of  a  debt  incurred  before  4th  August,  1914  (Pro- 
rtm-iiil  Hunk  of  Ireland  v.  O'Donnfll,  [1917]  2  I.E.  43). 

In  O'Flaherty  v.  Gcthings,  [191G]  1  I.E.  2G5,  it  was  held 
necessary  to  obtain  leave  of  the  Court  before  instituting  pro- 
ceedings to  raise  by  sales  the  amount  of  a  judgment  mort- 
gage, even  though  the  judgment  on  which  the  mortgage  was 
founded  was  obtained  after  4th  August,  1914,  where  the  debt 
in  respect  of  which  the  judgment  was  obtained  was  due  under 
a  contract  made  before  that  date.  But  no  leave  of  the  Court 
is  necessary  before  instituting  proceedings  to  raise  the  amount 
of  a  judgment  mortgage  where  both  the  judgment  and  the 
contract  on  foot  of  which  the  judgment  was  obtained  are  dated 
subsequent  to  4th  August,  1914  (The  Minister  I'rh'ntr  Loan 
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and  Discount  Office  v.  Hynes,  1916,  50  Ir.  L.T.R.  177,  where 
the  above  case  of  0' 'Flaherty  v.  Gethings  is  considered).  Both 
cases  dealt  with  the  provisions  of  the  Courts  (Emergency 
Powers)  Act,  1914,  4  &  5  Geo.  V.  c.  78,  section  1  (1),  as  ex- 
tended by  the  Courts  (Emergency  Powers)  (No.  2)  Act,  1916, 
6  G-eo.  V.  c.  18,  section  1  (1)  (b). 

Whether  a  distress  for  rates  comes  within  section  1  (1)  (I) 
of  the  Principal  Act  was  argued  but  not  decided  in  Isaac*  v. 
Artidgc,  [1917]  W.N.  346. 

The  question  arose,  but  was  not  decided,  In  re  Sandys, 
[1916]  1  Ch.  511,  at  p.  517,  whether  leave  of  the  Court  is 
required  for  trustees  of  a  portions  term  to  raise  the  portions 
by  mortgage. 

In  re  William  Cmranl  ft  Co.,  Limited,  1914,  59  S.J.  42, 
raided  the  question  whether  tlio  applicants,  who  were  the  first 
mortgagees  of  certain  leaseholds,  could  enter  into  possession 
(when  the  interest  wa-  in  a  near  and  the  mortgagor  was  in 
America),  in  view  of  sub-section  1  (b)  of  section  1.  The 
property  was  mostly  unlet.  The  application  for  leave  to 
re-enter  was  supported  by  the  subsequent  mortgagees.  Neville, 
J.,  gave  leave  to  re-enter,  the  costs  to  be  added  to  the  security. 

Burgess  v.  O.H.N.  GW*.  /.//// ///•//,  [1914]  W.N.  422,  de- 
cides that  a  forfeiture  of  shares  in  a  company  for  unpaid  calls 
falls  within  sub-section  1  (b)  of  section  1,  being  an  attempt  to 
take  possession  of  property  in  default  of  payment. 

Although  leave  of  the  Court  is  necessary  for  the  appoint- 
ment of  a  receiver  by  way  of  equitable  execution  (In  re  Matter 
of  Two  Companies,  [1915]  1  Ch.,  at  p.  526),  no  leave  to  issue 
the  summons  is  required  (Rule  4  (9)  of  the  Courts  (Emergency 
Powers)  Rules,  1918).  No  leave  is  necessary  for  a  charging 
order  nisi  on  stocks  or  shares,  or  for  garnishee  orders  nisi 
(ibid.) ;  but  it  is  required  for  charging  orders  absolute  on  stocks 
or  shares,  and  for  garnishee  orders  absolute  (Keats  v. 
Connolly,  [1915]  W.N.  174).  Leave  is  also  necessary  to 
begin  proceedings  to  enforce  a  charging  order  on  shares 
(Hosack  v.  Robins,  [1917]  1  Ch.  382).  To  apply  for  the 
appointment  of  a  receiver  not  by  way  of  execution  does  not 
require  leave  (In  re  Farnol,  Eades,  Irvine  fy  Co.,  Limited, 
[1915]  1  Ch.  22). 
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III  /•>,///.•<  v.  M,iin  ('<>l?i<  n/  CIHHJXIHI/,  I  .'>  initcd,  [1915]  W.N. 
10.  (In-  Court  of  Appeal  had  i  ;i  judgment  of  Horridgo, 

•I.,  and  thus  a  -urn  (it  I'lOO  became  payable  by  the  plaintiff- 
lo  the  defendants  under  the  deci-ion  of  the  Court  of  Appeal. 
The  defendant!  now  asked  for  leave  to  issue  execution  or  other- 
\\  I'M-  enforce  the  judgment.  It  was  held,  after  consultation 
with  the  Ma-tor  of  the  Rolls,  that  having  regard  to  sub-section 
I  (a)  of  section  1  of  the  Act.  and  rule  2  of  the  Courts  (Emer- 
gency Powers)  Rules,  191 1,  the  application  was  properly  made 
to  the  Court  which  pronounced  the  judgment.  But  the  Court, 
having  no  machinery  to  inquire  into  the  facts,  would  refer  it  to 
a  Master,  and,  upon  his  report,  would  deal  with  the  application. 

A  Crown  debt  does  not  fall  within  the  provisions  of  the 
Act  (7mA  Land  Commission  v.  O'Neill,  [1915]  2  I.R.  66). 

It  has,  on  the  other  hand,  been  held  that  a  winding-up 
petition  by  a  judgment  creditor  is  neither  a  proceeding  to 
•  \« M  ut ion  on,  nor  a  proceeding  to  the  enforcement  of,  a  judg- 
ment within  the  moaning  of  sub-soction  1  (a)  of  section  1  (In  re 
the  Matter  of  Two  Companies,  [1915]  1  Ch.  520 ;  In  re  World 
of  Golf,  Limited,  1914,  59  S.J.  7).  But  the  Court  to  which 
the  petition  has  been  presented  has  now  a  discretion  to  stay  the 
proceedings  under  section  1  (2)  of  the  Courts  (Emergency 
Powers)  (No.  2)  Act,  1916,  6  &  7  Geo.  V.  c.  18.  This  latter 
Act  also  overrules  the  decision  In  re  The  Globe  Trust,  Limitu/. 
[1915]  W.N.  221,  where  it  was  held  that  the  Court  had  no  dis- 
cretion under  the  Principal  Act  of  1914  to  stay  such  pro- 
ceedings. 

The  case  of  In  re  Farnol,  Eades,  Irvine  $•  Co.,  Limitu], 
[1915]  1  Ch.  22,  where  it  was  hold  that  the  Principal  Act  of 
1914  did  not  apply  to  a  debenture  holder's  right  to  institute  fore- 
closure proceedings,  is  overruled  as  from  25th  May,  1916,  and 
leave  is  now  required  before  a  foreclosure  action  can  even  be 
commenced  (section  1  (2)  and  section  1  (3)  of  the  Courts  (Emer- 
gency Powers)  (No.  2)  Act,  1916,  6  &  7  Geo.  V.  c.  18).  The 
action  can  neither  be  commenced,  nor  proceed  to  its  final  and 
di -lined  end,  without  leave  of  the  Court  (per  Eve,  J.,  in  Re- 
versionary Interest  Society,  Limited  v.  Unwin,  [1917]  W.N. 
1366).  But  if  the  foreclosure  proceedings  were  begun  before 
V?")th  May,  l!»l<i,  no  leave  to  continue  them  i-  required.  Itut 
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leave  is  necessary  for  foreclosure  absolute  (In  re  Anderson  $ 
Son,  Limited,  [191(>]  W.N.  321;  Behagg  v.  Palmer,  [1914] 
W.N.  416).  No  application  is  necessary  under  the  Principal 
Act  when  it  is  desired  to  extend  an  Irish  judgment  to  England 
(Cooney  v.  Wilson  and  Another,  64  Ir.L.T.  t!h. 

InZimanv.  Konuifa  1\«'fx  (Sold  M ininy  Conijxtin/,  /.iniifrd, 
[  1!)1  ">"]  2  KJJ.  Hi-'!,  the  Court  of  Appeal  held  that  the  exception 
in  sub-section  1  (t>)  of  sect  inn  1  a-;  to  a  sale  by  mortgagees  in 
possession  applied  to  personal  as  well  as  to  real  estate.  Whether 
this  decision  would  he  followed  in  Scotland  is  more  than  doubt- 
ful; for  by  section  2  (2)  it  is  provided  that  in  the  application 
of  the  Act  to  Scotland  the  expression  "  creditor  in  a  heritable 
"security"  shall  be  substituted  for  "morlg;"  The  above 

decision  is  no  longer  law  in  view  of  the  Act  mentioned  in  the 
succeeding  paragraph. 

In  Harnnnl  \.  l-\>st,r,  [1915]  W.N.  106,  a  stockbroker 
bought  railway  shares  on  the  exchange  for  a  client,  and,  on  the 
hitler's  failure  to  take  them  up,  sold  them  after  notice  of  his 
(the  stockbroker's)  intention  to  do  so.  It  was  held  that  the 
shares  were  not  a  security  within  the  meaning  of  sub-section 
1  (b)  of  section  1,  and  that  therefore  the  stockbroker  was 
entitled  to  sell  as  he  did.  This  c  .ifiirmed  by  the  House 

of  Lords,  [1916]  2  A.C.  154,  on  grounds  which  no  longer  hold 
good  since  the  Courts  (Emergency  Powers)  (No.  2)  Act,  1916, 
i;  &  7  Geo.  V.  c.  18. 

By  that  Act  it  was  provided  that  "  In  sub-section  1  of 
"  section  1  the  Courts  (Emergency  Powers)  Act,  1914,  4  &  5 
"  Geo.  Y.  c.  78,  hereinafter  referred  to  as  the  Principal  Act — 

"  (a)  the  expression  '  enter  into  possession  '  shall  include 
"  the  appointment  of  a  receiver  of  mortgaged  pro- 
"  perty ;  and 

"  (!>}  the  provisions  relating  to  foreclosure  shall  extend 
"  to  the  institution  of  proceedings  for  foreclosure  or 
"  for  sale  in  lieu  of  foreclosure ;  and 

"  (c)  the  expression  '  a  mortgagee  in  possession  '  shall  in- 
"  include  a  mortgagee  who  before  the  passing  of 
"  the  Principal  Act  appointed  a  receiver  who  is 
"  still  in  possession  or  receipt  of  the  rents  and 
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"  profits  of  the  mortgaged  property,  but  shall  not 
"  include  a  mortgagee  of  property  other  than  land 
"  or  some  interest  in  land,  except  in  any  case  where 
"  the  power  of  sale  had  arisen  and  notice  of  in- 
"  tended  sale  had  been  given  prior  to  the  fourth 
"  day  of  August,  nineteen  hundred  and  fourteen  " 
(section  1  (1)).  These  provisions  do  not  apply  to 
Scotland  (section  4  (2)). 

A  mortgagee  of  personality,  although  in  possession,  can  no 
longer  sell  his  security  without  leave  of  the  Court,  unless  a 
power  of  sale  had  arisen  and  notice  of  the  intended  sale  had  been 
given  before  4th  August,  1914.  A  mortgagee  of  land  in 
possession  can  still  sell  without  leave ;  but  he  cannot  now 
appoint  a  receiver  without  permission  of  the  Court.  But  he 
can  sell  the  land  without  leave  of  the  Court,  not  only  where 
he  is  in  possession,  but  also  where,  though  technically  the 
mortgagor  is  in  possession,  a  receiver  has  been  appointed  before 
31st  August,  1914  (i.e.,  before  the  passing  of  the  Principal 
Act),  and  is  still  acting  as  such.  It  lias  been  held  that  a  mort- 
gagee of  land,  who  has  gone  into  possession  with  the  leave  of 
the  Court,  cannot  sell  without  further  leave  (In  re  Provid.ent 
Association  of  London,  Limited,  and  Gollagaly's  Contract, 
[1917]  1  I.E.  240,  where  held  that  a  "  mortgage  in  possession  " 
in  section  1  (1)  (b)  of  the  Courts  (Emergency  Powers)  Act,  1914, 
means  a  mortgagee  who  has  taken  possession  without  leave  of 
the  Court). 

In  re  Jolson's  Application,  [1918]  W.N.  14,  a  mortgage 
was  created  in  July,  1906,  on  premises  at  Eastbourne  valued 
for  the  purpose  at  £21,800.  The  amount  advanced  was 
£12,500  at  4  per  cent,  interest.  The  mortgagors  were  traders, 
and  the  advance  was  to  provide  capital  for  their  business  as 
jobmasters  and  motor  garage  proprietors.  In  March,  1917, 
notice  to  pay  off  the  mortgage  was  given  by  the  mortgagees. 
The  principal  debt  had  been  already  voluntarily  reduced  to 
£9350;  and  since  the  summons  was  issued  on  17th  July,  1917, 
for  leave  to  realise  the  security,  a  further  payment  of  £1000 
had  been  made,  thus  reducing  the  principal  debt  to  £8350. 
All  the  conditions  of  the  mortgage  <l<><>d  had  been  duly  per- 
formed and  observed. 

M 
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Eve,  J.,  on  the  mortgagors'  undertaking  to  increase  the 
interest  to  5  per  cent,  and  to  repay  £500  of  the  principal  debt  in 
October,  deferred  the  operation  of  the  mortgagee's  remedies 
for  one  year,  if  the  war  so  long  continued,  with  liberty  to 
apply  in  the  event  of  the  mortgagors  failing  to  keep  their 
undertaking,  and  generally.  The  costs  would  be  added  to  the 
security. 

Eve,  J.,  laid  down  some  working  rules  as  to  the  way  in 
which  the  Court  should,  in  his  opinion,  exercise  its  discretion 
on  an  application  by  a  mortgagee  for  leave  to  enforce  its  dis- 
cretion in  ordinary  cases,  where  there  was  no  complication  or 
exceptional  position  of  the  parties. 

They  were  the  following:  — 

"  (a)  If  the  security  is  sufficient,  and  if  the  covenants 
"  and  conditions  of  the  mortgage  deed — other  than 
"  the  covenant  to  repay  the  principal  moneys — have 
"  been  performed  and  observed,  the  mortgagor 
"  ought  to  be  given  a  reasonable  time  within  whicli 
"  to  find  the  money  to  pay  the  debt. 

"  (A)  The  reasonable  time  so  given  may  be  extended  if,  in 
"cases  where  the  interest  reserved  is  less  than  •"> 
"per  cent.,  the  mortgagor  be  willing  to  pay  in- 
"  terest  at  the  rate  of  5  per  cent.,  and  still  further 
"  extended  if,  in  addition,  he  is  willing  to  pay 
"  over  to  the  mortgagee  on  account  of  principal  the 
"  difference  between  the  net  rents  received  from  the 
"  mortgaged  property  and  the  interest  at  5  per 
"  cent. 

"  (c)  In  a  like  case,  if  the  mortgagor  is  in  occupation  ;iml 
"  the  proper  occupation  rent  is  in  excess  of  5  per 
"  cent,  interest  on  the  debt,  he  ought  to  attorn  tenant 
"  to  the  mortgagee  at  the  proper  occupation  rent, 
"  and  pay  to  the  mortgagee  interest  at  5  per  cent. 
"  and  the  excess  of  such  rent  over  the  5  per  cent. 
"  interest  on  account  of  capital. 

"  (d]  If  the  security  is  insufficient,  but  interest  has  been 
"  paid  up  to  date,  and  the  other  covenants  and  con- 
"  ditions  in  the  mortgage  deed  have  been  performed 
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IK!  observed,  the  mortgagee  should  not  be  ex- 
"  posed  to  further  loss,  and  time  should  be  given 
"  to  the  mortgagor  on  the  terms  that  interest  at  5 
"  per  cent,  is  paid,  and  that  the  mortgagee  may 
"  renew  the  application  if  and  when  any  further 
"  depreciation  in  the  security  take  place. 

"  («)  If  the  security  is  insufficient  and  there  are  arrears 
"  of  interest,  but  not  to  a  serious  amount,  the  mort- 
"  gagor  should  be  required  to  clear  off  such  arrears 
"  in  addition  to  complying  with  the  terms  set  out 
"  in  (<*). 

"  (/)  If  in  either  of  the  last  two  cases  the  rent  of  the 
"  mortgaged  property  or  a  proper  occupation  rent 
"  therefor  exceeds  the  interest,  the  mortgagee 
"  should  be  allowed,  if  he  so  desires,  to  appoint  a 
"  receiver,  but  in  the  event  of  his  so  doing  in  a  case 
"  falling  under  (e),  the  stipulation  requiring  the 
"  mortgagor  to  pay  off  the  arrears  of  interest  may 
"  have  to  be  modified  by  giving  him  a  reasonable 
"  time  within  which  to  clear  them  off. 

"  (g]  In  cases  where  there  are  substantial  arrears  of  in- 
"  terest,  or  where  the  covenants  to  keep  down 
"  ground  rents  and  other  outgoings  or  to  keep  in 
"  repair  or  insure  have  been  broken,  the  mortgagee 
"  should  not  be  restrained  from  exercising  his 
"  powers,  in  the  absence  of  very  special  circum- 
"  stances,  unless  the  mortgagor  is  prepared  to  make 
"  good  all  such  breaches  forthwith  and  to  continue 
"  under  conditions  similar  to  those  enumerated 
"  under  (d),  (e),  and  (/)." 

In  this  case  if  there  was  no  war  the  mortgagors  would  have 
had  to  provide  for  repayment  by  a  transfer.  It  was  argued 
that  they  had  not  brought  themselves  within  the  protection  of 
the  section.  But  on  the  evidence,  and  having  regard  to  the 
general  conditions,  that  it  was  almost  impossible  to  obtain 
the  necessary  advance  of  money  by  any  transfer  of  the  mort- 
gage except  on  terms  which  would  leave  the  borrower  in  a 
position  which  was  many  times  worse  than  that  which  he  occu- 
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pied  in  existing  circumstances  they  had  established  a  case 
within  the  section,  and  were  given  a  reasonable  time  within 
which  to  find  the  necessary  money. 

The  Principal  Act  further  applies  to  all  proceedings  for  the 
recovery  of  possession  of  tenements  under  the  Small  Tene- 
ments Recovery  Act,  1838,  1  &  2  Viet.  c.  74,  as  if  they  were 
in  all  cases  proceedings  for  the  payment  of  recovery  of  a  sum 
of  money  due  and  payable  on  account  of  rent  (section  1  (4)). 

The  Courts  (Emergency  Powers)  Order,  dated  17th  Septem- 
ber, 1914,  creates  an  exception  to  this  wide  operation  of  the 
Act.  It  provides  that  the  Act  is  not  to  apply  in  the  case  of 
any  proceedings  for  the  levying  of  any  fine,  or  for  the  enforce- 
ment of  the  payment  of  any  sum  duo  under  a  recognisance,  or 
for  the  enforcement  of  the  payment  of  any  order  for  affiliation 
or  any  order  enforceable  in  the  same  manner. 

The  Courts  (Emergency  Powers)  (Scotland)  Order,  1914, 
makes  a  similar  exception  in  the  case  of  Scotland.  The  Act 
is  not  to  apply  in  the  case  of  any  proceedings  for  the  recovery 
by  civil  diligence  of  any  penalty,  or  for  the  enforcement  of 
the  payment  of  any  sum  due  under  a  bail  bond  or  bond  of 
caution  granted  in  respect  of  any  person  charged  with  or  con- 
victed of  any  offence,  or  for  the  enforcement  of  the  payment 
of  any  decree  of  aliment. 

The  controlling  sub-section  (2)  of  section  1  of  the  Principal 
Act  provides  that  if,  on  any  such  application  as  mentioned 
above,  the  Court  to  which  the  application  is  made  is  of  opinion 
that  time  should  be  given  to  the  person  liable  to  make  the 
payment  on  the  ground  that  he  is  unable  immediately  to  make 
payment  by  reason  of  circumstances  attributable,  directly  or 
indirectly,  to  the  present  war,  the  Court  may,  in  its  absolute 
discretion,  after  considering  all  the  circumstances  of  the  case 
and  the  position  of  all  the  parties,  by  order  stay  execution  (or 
diligence)  or  defer  the  operation  of  any  of  the  remedies  men- 
tioned in  the  Act  for  such  time  and  subject  to  such  conditions 
as  the  Court  thinks  fit. 

If  the  person  liable  to  pay  is  a  member  of  His  Majesty's 
Forces,  the  Courts  can  exercise  their  discretionary  powers, 
although  such  person's  inability  to  pay  may  not  be  due  to 
circumstances  attributable  directly  or  indirectly  to  the  present 
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war  (section  1  (4)  of  the  Courts  (Emergency  Powers)  (Amend- 
ment) An.  1!)16,  6  &  7  Geo.  V.  c.  13;  see  also  section  8  of  the 
(  ourts  (Emergency  Powers)  Act,  1917,  7  &  8  Geo.  V.  c.  25). 

Where  a  landlord  obtains  leave  of  the  Court  to  distrain, 
unless  part  of  the  rent  is  paid  by  a  certain  date,  he  cannot  obtain 
an  in  junction  to  prevent  a  third  person  to  whom  the  goods 
have  been  assigned  from  removing  them  from  the  premises 
(7>/V///,,,m  v.  R.  Simm&nds  $  San,  [1917]  W.N.  256). 

A  form  of  an  Order  under  this  sub-section  will  be  found  in 
Shaw  Sf  Sons  v.  Bridget  O'Farrell  and  Edward  O'Farrell,  1914, 
48  Ir.L.T.R.  215.  The  defendants  were  sued  for  goods  sold 
and  delivered.  The  defence  was  inability  to  pay  immediately 
by  reason  of  circumstances  attributable  to  the  war,  and  an  offer 
was  made  to  pay  by  instalments.  Plaintiffs  were  given  leave 
to  sign  judgment  with  costs,  such  judgment  not  to  be  regis- 
tered, the  defendant,  Edward  O'Farrell,  undertaking  to  make 
certain  payments,  and  in  default  of  such  payments  the 
plaintiffs  were  to  be  at  liberty  to  proceed  to  execution  or  register 
the  judgment  if  so  advised. 

Sub-section  2  confers  a  new  power  upon  the  Scottish  Courts. 
The  English  practice  known  as  stay  of  execution  does  not 
obtain  in  Scotland,  although  under  exceptional  circumstances 
a  Scottish  judgment  may  be  qualified  by  superseding  extract  for 
a  specified  time.  Unless,  however,  this  is  done  when  judgment 
is  pronounced,  there  is  no  machinery  in  Scottish  practice  for 
staying  execution,  except  by  way  of  appeal  to  a  higher  Court. 
As  no  such  appeal  lies  from  the  Sheriff's  Small  Debt  Court, 
debtors  summoned  to  such  Court  will  require,  if  they  warn  to 
plead  the  Act,  to  appear  there  and  lay  before  the  Sheriff  any 
circumstances  to  warrant  the  Sheriff  in  exercising  the  discretion 
given  by  the  Act  to  defer  the  operation  of  a  decree  of  the  Court, 
which  in  a  normal  state  of  affairs  is  automatically  enforceable 
without  leave  being  specially  granted. 

In  Crowe  v.  Irvine,  1914,  2  S.L.T.  378,  the  circumstances 
under  which  the  execution  of  a  decree  was  suspended  for  six 
weeks  were  these.  The  defender  was  a  lessee  of  a  picture 
house  in  a  mining  town,  where  a  large  proportion  of  the  male 
population  was  absent  on  military  service,  and  those  at  home 
were  earning  small  wages  owing  to  the  collieries  only  working 
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three  days  a  week.  The  takings  at  the  picture  house  had 
fallen  so  low  as  barely  to  cover  expenses,  and  hence  the 
defender  was  unable  to  pay  immediately. 

The  expenses  of  an  unopposed  application  to  proceed  with 
diligence  will  not  be  allowed  (Standard  Property  Investment 
Company,  Limited  v.  Scott,  1914,  2  S.L.T.  369).  But  in  an 
undefended  cause  the  defender  can  appear  and  successfully 
oppose  such  a  motion  (Brandon  Hill,  Limited  v.  Prater,  1915, 
1  S.L.T.  199). 

Although  an  absolute  discretion  is  given  to  the  Court,  the 
Act  evidently  contemplates  that  the  powers  granted  by  it  are 
not  to  be  lightly  regarded.  Its  discretion  is  emphatic.  The 
Court  is  only  to  exercise  such  powers  "after  considering  all 
"  the  circumstances  of  the  case  and  the  position  of  all  the 
"  parties." 

In  Lyric  Theatre  (London),  Limited  v.  Lyric  Theatre, 
Limited,  and  Another,  [1914]  W.N.  461,  the  Court  of  Appeal 
dismissed  an  appeal  against  an  order  giving  leave  to  enforce  a 
judgment  for  possession.  The  master  and  the  judge  had 
exercised  the  "  absolute  discretion  "  given  to  them  after  con- 
sidering the  situation.  It  was  unnecessary  to  hold  that  the 
Court  of  Appeal  could  not  in  any  circumstances  interfere  with 
that  discretion.  But  it  would  be  very  slow  to  do  so.  The 
decision  was  followed  by  the  Irish  Court  of  Appeal  in  PhUco 
v.  Nolan,  1915,  49  Ir.L.T.R.  65,  where  it  was  laid  down 
that  an  order,  giving  a  plaintiff  liberty  to  proceed  to  execution 
on  a  judgment,  will  not  be  disturbed  upon  appeal  unless  it  is 
shown  that  the  absolute  discretion  which  is  vested  in  the  judge 
was  not  exercised  upon  legal  grounds.  In  De  Bingham  v. 
London  Life  Association,  Limited,  [1915]  W.N.  165,  Scrutton, 
J.,  had  given  judgment  for  the  defendants  on  a  counter  claim 
with  leave  to  proceed  to  execution,  and  had  refused  the  applica- 
tion of  the  plaintiff  for  leave  to  appeal  against  the  latter  part 
of  the  order.  On  appeal  it  was  held  that  where  the  judge  had 
exercised  his  discretion  after  due  consideration,  an  appeal 
did  not  lie  under  the  Act.  In  Stirling  v.  Norton,  1915,  31 
T.L.R.  293,  the  plaintiff,  a  money-lender,  obtained  judgment 
against  the  defendant,  an  Army  lieutenant,  for  the  amount  of 
the  loan,  but  not  for  the  interest.  The  latter  had  mortgaged 
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his  revei'Mimai  y  interest*  in  certain  estates,  and  had  no  assets 
lint  hi>  pay.  He  was  wounded  ami  in  hospital,  and  so  could 
not  in.-ure  his  life.  The  judge  in  chambers,  in  these  Circum- 

stance-,   retired    leave    to    proceed    to   e\eeilti(ili.          The  Court   of 

Appeal  held  that  the  judge  had  an  absolute  discretion  under 
section  1  (2)  of  the  Act,  which  had  been  rightly  exercised. 

Sub-section  3  of  section  1  deals  with  bankruptcy  proceed- 
Where  a  bankruptcy  petition  or  a  petition  of  sequestra- 
tion has  been  presented  against  any  debtor,  and  the  debtor 
proves  to  the  satisfaction  of  the  Court  having  jurisdiction  in 
bankruptcy  that  his  inability  to  pay  his  debts  is  due  to  circum- 
stances attributable,  directly  or  indirectly,  to  the  present 
war,  the  Court  may,  in  its  absolute  discretion,  after  considering 
all  the  circumstances  of  the  case  and  the  position  of  all  the 
parties,  at  any  time  stay  the  proceedings  under  the  petition  for 
such  time  and  subject  to  such  conditions  as  the  Court  thinks 
fit. 

This  sub-section  is  exhaustive.  So  sub-section  1  does  not 
apply  to  a  bankruptcy  petition.  No  leave  is  necessary  to 
present  such  ;  although  the  registrar  has  an  absolute  discretion 
in  -laying  the  proceedings  (In  re  Sibler,  [1915]  2  K.B.  317). 

The  Court  has  no  power  to  exercise  in  favour  of  a  debtor 
who  is  a  "  subject  of  a  Sovereign  or  State  at  war  with  His 
"  .Majesty"  within  section  1  (7)  of  the  Courts  (Emergency 
Powers)  Act,  1914,  the  discretion  to  stay  proceedings  under  a 
bankruptcy  petition  conferred  by  section  1  (3).  A  bank- 
ruptcy petition  is  a  "  remedy  "  within  section  1  (7)  (In  re 
Itadeke,  [1915]  W.N.  296). 

The  Court  of  Bankruptcy  must  exercise  the  "  absolute  dis- 
"  cretiou  "  given  to  it  by  section  1  (3)  of  the  Principal  Act 
of  1914,  and  where  on  the  hearing  of  a  bankruptcy  petition  a 
deli  tor  proves  that  his  inability  to  pay  his  debts  is  owing  to 
circumstances  attributable  to  the  war,  the  Court  will  in  a 
proper  case  stay  the  proceedings  on  the  petition  (In  re  A 
l>,htor,  [1910]  H.B.R.  159). 

It  is  unnecessary  to  obtain  leave  of  the  Court  before  issuing 
a  debtor's  summons  (In  re  A  Debtor  s  Summons,  [1917]  2  I.R. 
417). 

As  previously  mentioned,  the  Act  applies  to  all  proceedings 
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for  the  recovery  of  possession  of  tenements  under  the  Small 
Tenements  Recovery  Act,  1838,  1  &  2  Viet.  c.  74.  Such 
proceeding  are  in  the  ordinary  case  available  by  landlords, 
where  the  rent  of  the  premises  is  below  £20  a  year  and  such 
premises  are  held  for  a  short  term,  or  at  will,  and  the  term 
has  either  ended  or  been  properly  determined  by  notice  to  quit. 
Proceedings  for  the  recovery  of  such  premises  under  such 
circumstances  take  place  either  before  a  stipendiary  magistrate 
or  before  justices  in  petty  sessions. 

In  Scotland  the  Courts  (Emergency  Powers)  Act,  1914,  is 
similarly  to  apply  to  all  proceedings  in  removings  and  ejections 
in  the  case  of  subjects  let  at  a  rent  not  exceeding  £21  as  if  they 
were  in  all  cases  proceedings  for  the  payment  of  money  due 
and  payable  on  account  of  rent  (section  2  (2),  1  (4)). 

In  Ireland  the  Act  is  to  apply  to  all  proceedings  for  lln- 
recovery  of  possession  of  lands  or  tenements  under  section  15 
of  the  Summary  Jurisdiction  (Ireland)  Act,  1851,  14  &  15 
Viet.  c.  92,  or  section  86  of  the  Landlord  and  Tenant  Law 
Amendment  Act  (Ireland),  1860,  23  &  24  Viet.  c.  154,  as  if 
they  in  all  cases  were  proceedings  for  the  payment  or  recovery 
of  a  sum  of  money  due  and  payable  on  account  of  rent  (Courts 
(Emergency  Powers)  (Ireland)  Act,  1914,  5  Geo.  V.  c.  19, 
section  1). 

The  powers  given  under  the  Principal  Act  are  in  addition 
to,  and  not  in  derogation  of,  any  other  powers  of  the  Court 
(section  1  (6)). 

Nothing  in  the  Act  is  to  affect  any  right  or  power  of  pawn- 
brokers to  deal  with  pledges,  or  give  any  power  to  stay  execu- 
tion (or  diligence),  or  defer  the  operation  of  any  remedies  of  a 
creditor  in  the  case  of  a  sum  of  money  payable  by,  or  recover- 
able from,  the  subject  of  a  Sovereign  or  State  at  war  with  His 
Majesty.  Alien  enemies  cannot  avail  themselves  of  it  (Leader, 
Plunkett  $•  Leader  v.  Direction  der  Disconto-Gesellschaft,  1914, 
31  T.L.R.  83).  This  last  provision  is  important  in  view  of  the 
fact  that  there  was  no  such  limitation  in  the  Postponement  of 
Payments  Act,  1914,  or  the  Proclamations  issued  thereunder 
(see  last  paragraph  of  section  21,  supra). 

Sub-section  (5)  of  section  1  gives  the  Lord  Chancellor  power 
to  make  such  rules  and  give  such  directions  as  he  thinks  fit 
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tor  the  purpose  of  giving  full  effect  to  this  Act.  He  may,  by 
those  rules  or  directions,  provide  for  aiiy  proceedings  for  the 
purposes  of  the  Act  being  conducted,  so  far  as  possible,  in 
private,  and  for  the  remission  of  any  fees.  Similar  powers 
are  given  to  the  Court  of  Session  in  Scotland  and  to  the  Lord 
Chancellor  of  Ireland  (section  2  (2)  (3)). 

The  Act,  however,  does  not  seem  to  enable  jurisdiction  to 
be  exercised  in  chambers.  It  speaks  solely  of  the  Court, 
which  means  a  judge  or  judges  in  open  Court,  and  does  not 
include  even  a  judge  in  chambers  (Baker  v.  Oates,  1877,  2 
IJ.H.  171;  Re  Davidson,  1899,  2  Q.B.  103).  Hence  the  rules 
which  have  been  made  allowing  an  application  under  the  Act 
to  be  dealt  with  in  chambers  are  probably  ultra  vires.  This 
remark  applies  to  all  the  other  Courts  (Emergency  Powers) 
Acts. 

Several  amendments  of  the  Principal  Act  of  1914,  not  so 
far  noticed,  now  fall  for  comment. 

Section  2  of  the  Courts  (Emergency  Powers)  (Amendment) 
Act,  191G,  0  &  7  Geo.  V.  c.  13,  gives  power  to  County  Courts 
to  determine  leases  to  members  of  His  Majesty's  Forces. 

Any  officer  or  man  of  His  Majesty's  Forces  who  is  the 
tenant  of  any  premises  under  a  tenancy  from  year  to  year,  or 
tor  any  longer  period,  may  apply  to  the  County  Court,  or  in 
Scotland  the  Sheriff  Court,  for  the  district  in  which  he  usually 
resides,  or  in  which  such  premises  are  situate,  in  such  manner 
as  may  be  prescribed  by  rules  and  directions  under  the  Prin- 
cipal Act,  for  leave  to  determine  such  tenancy,  and,  upon  any 
such  application  being  made,  the  Court  may,  in  its  absolute 
discretion,  after  considering  all  the  circumstances  of  the  case 
and  the  position  of  all  the  parties,  by  order  authorise  the 
applicant  to  determine  the  tenancy  by  such  notice  and  upon 
such  conditions  as  the  Court  thinks  fit,  and  thereupon  such 
tenancy  may,  notwithstanding  any  provision  in  the  tenancy, 
agreement,  or  lease,  be  determined  accordingly. 

In  Tozer  v.  Viola,  [1918]  1  Ch.  75,  the  soldier  was  an 
assignee  of  a  lease,  and  determined  his  tenancy  by  leave  ob- 
tained in  the  County  Court  under  the  above  provision,  the 
lessor  being  the  only  other  party  to  the  application.  The 
order  made  by  the  County  Court  judge  provided  (inter  alia) 
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that  nothing  in  the  order  should  affect  any  question  as  to  the 
respective  rights  and  liabilities  of  the  lessor  and  lessee  in 
respect  of  the  premises  under  the  lease  and  the  assignment. 
The  lessee  thereupon  brought  an  action  against  the  lessor  for 
a  declaration  that,  as  from  the  date  of  the  order  of  the  County 
Court  judge,  the  lease  and  the  term  and  tenancy  thereby 
created  had  been  determined,  and  that  the  lessee  was  discharged 
from  all  future  liability  under  the  covenants  therein  contained. 

The  Court  of  Appeal  allowed  an  appeal  by  the  lessor,  on 
the  ground  that  it  was  not  open  to  the  lessee  to  claim  the 
benefit  of  the  order  of  the  County  Court,  inasmuch  as  it  pro- 
vided in  terms  that  it  was  not  to  affect  his  terms  or  liabilities. 
The  object  of  the  Act  was  obviously  to  relieve  officers  and  men 
in  the  Army  from  the  burden  of  subsisting  truancies,  and  in 
construing  such  Act  no  effect  should  be  given  to  this  par- 
ticular provision  than  the  words  required,  except  for  the  purpose 
of  giving  effect  to  the  policy  of  the  Act. 

This  case  was  considered  and  explained  by  a  Divisional 
Court  (consisting  of  Avory,  J.,  and  Salter,  J.)  in  Revill  v. 
Bethell,  The  Times  of  21st  March,  1918. 

Avory,  J.,  said  that  this  was  an  application  by  George 
Revill  under  section  2  of  the  Courts  (Emergency  Powers) 
(Amendment)  Act,  191G,  for  leave  to  determine  the  tenancy  of 
certain  premises  of  which  Bethell  was  the  lessor  and  the 
applicant  the  assignee.  The  lease  was  granted  by  Bethell  to 
one  William  Tiltnian.  George  Revill,  the  tenant,  joined  His 
Majesty's  Forces  in  October,  1916,  and  after  negotiations  with 
the  appellant  for  the  substitution  of  a  new  tenant,  which  failed, 
he  made  his  application  to  the  County  Court  under  the  Act  on 
7th  July,  1917.  The  application  was  heard  on  13th  July,  1917, 
upon  notice  duly  given  to  the  appellant  as  lessor  and  to  Tiltman 
as  lessee,  who  were  represented  before  the  County  Court  judge. 
As  it  then  appeared  that  the  case  of  Tozer  v.  Viola,  [1918]  1 
Ch.  75,  was  pending  the  learned  judge  postponed  his  decision. 
On  25th  September,  1917,  an  order  was  made  by  the  County 
Court  judge  determining  the  lease  on  condition  that  Revill 
should  pay  to  Bethell  the  rent  due  in  respect  of  the  premises 
to  25th  March,  1917,  and  that  no  action  should  be  brought  by 
any  person  against  any  other  person  or  persons  for  the  breach 
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nt  anv  covenants  contained  in  the  lease  or  the  Msignment, 
Liberty  was  given  to  llethell  to  sue  Tiltman,  the  original 
lessee,  for  the  quarter's  rent  due  on  25th  June,  1917,  if  Bethell 
thought  that  he  had  a  right  to  do  so.  On  5th  December,  1917, 
lievill,  the  tenant,  gave  notice  in  the  terms  of  the  order  deter- 
mining the  tenancy. 

On  behalf  of  the  appellant  it  was  argued  that  the  County 
Court  judge  had  no  jurisdiction  to  make  the  order  in  those 
terms,  on  two  grounds — (1)  That  he  had  no  jurisdiction  to  de- 
termine on  such  an  application  the  liability  of  the  lessee  (Tilt- 
nun  .<  under  the  lease;  (2)  that  he  had  no  jurisdiction  to  deter- 
mine the  liability  of  the  tenant  Revill  for  arrears  of  rent  and 
past  breaches  of  covenant ;  and  it  was  contended  that  the  words 
in  section  2  of  the  Act,  "  upon  such  conditions  as  the  Court 
"  thinks  fit,"  should  be  construed  as  limited  to  conditions  im- 
posed on  the  tenant,  and  to  be  fulfilled  by  him.  In  support  of 
these  contentions  there  was  quoted  the  decision  of  the  Court  of 
Appeal  in  Tozer  v.  Viola,  supra  ;  Hill  v.  East  and  West  India 
Dock,  9  A.C.  448 ;  and  Attorney-General  v.  Cox,  3  H.L.  Cas.  240. 

In  his  lordship's  opinion  the  only  point  decided  in  the  Court 
of  Appeal  in  Tozer  v.  Viola,  supra,  was  that  in  a  case  where 
the  order  of  the  County  Court,  made  under  this  section,  pro- 
vides in  terms  that  it  shall  not  affect  the  respective  rights  and 
liabilities  of  the  lessor  and  lessee,  then  those  rights  and  lia- 
bilities are  not  affected,  and  the  County  Court  judge  has  power 
to  make  such  an  order.  The  case  of  Hill  v.  East  and  West 
I inlia  Dock,  supra,  was  a  decision  under  section  23  of  the 
Bankruptcy  Act,  1869,  and,  although  it  was  quoted  by  Lord 
•Indict'  S \vinf en  Eady  in  Tozer  v.  Viola,  supra,  as  having  a 
bearing  on  thai  particular  case,  his  lordship  did  not  think  that 
the  learned  Lord  Justice  meant  to  say  that  there  was  a  complete 
analogy  between  the  two  statutes,  or  that  the  decision  in  Hill's 
case  would  prevent  the  making  of  an  order  such  as  that  made 
in  the  present  case. 

In  Attorney-General  v.  Cox,  supra,  at  p.  275,  it  was  laid 
down,  as  a  general  proposition  of  law,  that  the  personal 
covenant  is  independent  of  the  estate  in  the  property,  and  is 
not  affected  by  its  surrender  or  determination ;  but  the  question 
to  decide  in  this  case  was  in  what  respect,  and  to  what  extent, 


172  STATEMENT  OF  THE  LAW. 

the  law  had  been  altered  by  this  emergency  statute,  the  mani- 
fest object  of  which  was  to  alter  the  existing  law. 

On  behalf  of  the  respondent  it  was  contended  that  the 
words  of  section  2  of  the  Act,  "  The  Court  may  in  its  absolute 
"  discretion,  after  considering  all  the  circumstances  of  the 
"  case  and  the  position  of  all  the  parties,"  empowered  the  Court 
to  adjudicate  upon  the  liabilities  of  the  lessee  under  the  lease, 
and  also  the  liabilities  of  the  tenant  for  arrears  of  rent  and 
past  breaches  of  covenant;  and  they  relied  upon  certain  ob- 
servations made  by  Lord  Justice  Warrington  in  the  Court  of 
Appeal  in  Tozer  v.  Viola,  supra,  pp.  88  and  89,  and  these 
supported  their  contention.  If  the  County  Court  judge  was  to 
take  into  consideration  the  position  of  all  the  parties,  and  they 
were  represented  before  him,  there  was  no  reason  why  he  should 
not  adjudicate  upon  the  rights  and  liabilities  as  between  all 
the  parties;  and  it  was  not  contended  that  the  County  Court 
judge  could  not  relieve  the  soldier  tenant  from  his  covenant 
as  assignee  to  indemnify  the  original  lessee  against  the  rent 
and  covenants  contained  in  the  lease;  otherwise  the  relief 
granted  to  the  tenant  would  be  illusory,  and  might  cast  upon 
the  lessee  an  unexpected  and  unjust  burden.  There  was  no 
reason  why  the  conditions  upon  which  the  tenancy  was  to  be 
determined  should  be  limited  to  conditions  onerous  to  the 
tenant,  nor  why  they  should  not  include,  in  a  case  where  the 
circumstances,  in  the  opinion  of  the  County  Court  judge, 
justified  it,  relief  from  arrears  of  rent  and  past  breaches  of 
covenant.  The  County  Court  judge  had  jurisdiction  to  make 
the  order,  and  the  appeal  should  be  dismissed. 

Salter,  J.,  concurred. 

The  chief  object  of  the  Courts  (Emergency  Powers)  Act, 
1917,  7  &  8  Geo.  V.  c.  25,  is  to  relieve  persons  who  have  entered 
into  contracts  and  find  the  performance  of  their  obligations 
impossible  or  seriously  burdensome  owing  to  circumstances 
arising  from  the  war. 

Section  1  (1)  relates  solely  to  pre-war  contracts  for  the 
construction  of  any  building  or  work  or  for  the  supply  of 
materials  for  any  buildings  or  work.  If  such  a  contract 
cannot  be  enforced  without  serious  hardship  owing  to  the  diffi- 
culty of  obtaining  materials  or  labour  occasioned  by  the  war, 


EMERGENCY   POWERS  OF  THE  COURT.        173 

the  Court  may  suspend  or  annul  it,  or  stay  proceedings  to  en- 
ton  »•  it  or  any  term  of  it  or  any  right  arising  out  of  it.  It 
not  ;ii»j>ly  to  contracts  made  on  or  after  4th  August,  1914, 
unless  an  offer  to  be  accepted  within  a  specified  date  was  made 
before  that  date  and  duly  accepted  afterwards.  The  Court 
can  only  interfere  in  cases  where  serious  hardship  in  the 
enforcement  of  the  contract  is  occasioned  by  difficulty  occa- 
sioned by  the  war  in  obtaining  materials  or  labour.  An  ex- 
ample of  a  contract,  which  was  annulled  by  the  Court,  will  be 
found  in  the  case  of  Schofield  Sf  Co.,  Limited  v.  Maple  Mill, 
Limited,  The  Times  of  1st  May,  1918. 

Section  1  (2)  gives  to  the  Court  similar  powers  with  regard 
to  any  contract  whenever  made,  but  it  only  applies  when  the 
xrri.ms  hardship  is  caused  by  the  Defence  of  the  Realm  Acts 
or  Regulations  or  by  the  acquisition  or  user  by  the  Crown  of  any 
property.  Although  this  sub-section  applies  to  any  obligation 
io  tho  supply  of  water,  heat,  light,  traction,  or  power  arising 
under  any  Act  of  Parliament,  or  Order  having  statutory  force, 
the  Court  cannot  annul  any  such  obligation. 

Section  2  applies  only  to  contracts  of  tenancy,  whenever 
made,  and  provides  for  relief  in  respect  of  breaches  of  contract 
occasioned  by  the  compliance  of  either  party  with  the  Defence 
of  the  Realm  Acts  or  Regulations.  The  relief  is  subject  to 
the  following  restrictions:  — 

(//.)  If  the  restriction  (in  respect  of  which  the  relief  is 
given)  is  removed  during  the  currency  of  the  con- 
tract, the  obligation  (which  is  restricted)  must  be 
fulfilled  as  soon  as  may  be  after  the  removal  of  the 
restriction. 

(I)  If  the  restriction  has  not  been  removed  before  the 
termination  of  the  contract,  the  person  to  whom  the 
relief  is  given  must  pay  as  damages  a  sum  not  ex- 
ceeding the  expenditure  (if  any)  which  would  have 
been  entailed  by  fulfilling  the  obligation  so 
restricted. 

Section  3  affords  relief  from  liability  when  the  fulfilment 
of  a  contract  is  interfered  with  by  the  action  of  a  Government 
Department. 
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Where,  before  or  after  the  passing  of  this  Act  (i.e.,  10th 
July,  1917),  the  non-fulfilment  of  any  contract  (not  being  a 
contract  of  tenancy)  was  or  is  due  to  the  compliance  of  any 
person  with  any  requirement,  regulation,  order,  or  restric- 
tion of  any  Government  Department  or  of  a  competent  naval 
or  military  authority  made,  issued,  given,  or  imposed  for 
purposes  connected  with  the  present  war,  or  with  any  direction 
or  advice  issued  or  given  by  any  Government  Department  with 
the  object  of  preventing  transactions  which,  in  the  opinion  of 
the  Department,  would  or  might  be  contrary  to  national  in- 
terests in  connection  with  the  present  war,  proof  of  that  fact 
shall  be  a  good  defence  to  any  action  or  proceeding  in  respect 
of  the  non-fulfilment  of  the  contract.  A  certificate  by  the 
appropriate  Government  Department  shall  be  sufficient  evi- 
dence that  such  direction  or  advice  was  issued  or  given  and 
with  such  object  as  aforesaid. 

There  is  here  no  limitation  as  to  the  date  of  the  contract  or 
that  of  the  breach.  It  applies  to  all  contracts  except  those 
of  tenancy. 

Where  a  defendant  in  an  action  for  breach  of  contract  has 
obtained  an  official  certificate  of  advice  from  a  Government 
Department  under  the  above-mentioned  section  he  ought  at 
once  to  disclose  it  to  the  plaintiff  to  enable  him  to  consider  his 
position  (Gans  SteaimMp  Line  v.  Celtic  Shipping  Company, 
[1918]  W.N.  62).  The  certificate  is  not  in  itself  enough ;  the 
defendants  must  also  prove  that  the  non-fulfilment  of  the  con- 
tract  was  due  to  the  following  of  such  advice  (ibid.).  "Non- 
-fulfilment" of  the  contract  includes  "cancellation,"  which 
will  be  good,  even  though  the  advice  turns  out  to  have  been  mis- 
taken, and  is  subsequently  rectified  by  the  Government  De- 
partment after  a  long  delay  during  which  the  defendants  have 
already  cancelled  their  contract  on  the  first  advice  (Manual 
Mas  v.  Bookless  Brothers,  1917,  2  S.L.T.  139). 

On  23rd  August,  1916,  the  Law  and  Procedure  (Emergency 
Provisions)  (Ireland)  Act,  1916,  6  &  7  Geo.  V.  c.  46,  applying 
only  to  Ireland,  was  passed.  Its  object  was  to  amend  the  law 
and  the  procedure  of  the  Irish  Civil  Courts,  in  relation  to  con- 
ditions arising  out  of  the  recent  disturbances  in  that  country. 
Its  provisions  are  set  out  in  Part  III.  of  this  book,  where 
also  the  few  cases  arising  out  of  it  will  be  found. 
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THE  INCREASE  OF  RENT  AND  MORTGAGE  INTEREST  (WAR 
RESTRICTIONS  ACT,  191-",.  This  Act  (5  &  G  Geo.  V.  c.  97), 
passed  on  2-lrd  December,  1915,  restricts,  in  connection  with 
tlio  present  war,  the  increase  of  rent  or  small  dwelling-houses 
;md  the  increase  of  the  rate  of  interest  on,  and  the  calling  in 
of,  securities  of  same.  It  is  to  continue  in  force  during  the 
continuance  of  the  present  war  and  for  six  months  thereafter 
(section  5  (2)). 

Sub-section  (1)  of  section  1  provides  that  where  the  rent 
of  a  dwelling-house  to  which  this  Act  applies,  or  the  rate  of 
interest  on  a  mortgage  to  which  this  Act  applies,  has  been, 
since  the  commencement  of  the  present  war,  or  is  hereafter 
during  the  continuance  of  this  Act,  increased  above  the 
standard  rent  or  the  standard  rate  of  interest  as  hereinafter  de- 
fined, the  amount  by  which  the  rent  or  interest  payable  exceeds 
the  amount  which  would  have  been  payable  had  the  increase 
not  been  made  shall,  notwithstanding  any  agreement  to  the 
contrary,  be  irrecoverable. 

Provided  that — 

(i.)  This  sub-section  shall  not  apply  to  any  rent  or  mort- 
gage which  accrued  due  before  the  25th  November, 
1915  (being  the  date  of  the  introduction  of  the  Bill) ; 
and 

(ii.)  Where  the  landlord  has  since  the  commencement  of 
the  present  war  incurred,  or  during  the  continuance 
of  this  Act  incurs,  expenditure  on  the  improvement 
oi*,structura\l  (alteration  of  a  dwelling-house  (not  being 
expenditure  on  decoration  or  repairs),  an  increase 
of  rent  at  a  rate  not  exceeding  6  per  cent,  per 
annum  on  the  amount  so  expended  shall  not  be 
deemed  to  be  an  increase  for  the  purposes  of  this 
Act;  and 

(iii.)  Any  transfer  to  a  tenant  of  any  burden  or  liability 
previously  borne  by  the  landlord  shall  for  the  pur- 
poses of  this  Act  be  treated  as  an  alteration  of  rent, 
and  where,  as  a  result  of  such  a  transfer,  the  terms 
on  which  a  dwelling-house  is  held  are  on  the  whole 
less  favourable  to  the  tenant  than  the  previous 
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terms  the  rent  shall  be  deemed  to  be  increased, 
whether  or  not  the  sum  periodically  payable  by 
way  of  rent  is  increased,  and  any  increase  of  rent 
in  respect  of  any  transfer  to  a  landlord  of  any 
burden  or  liability  previously  borne  by  the  tenant 
where,  as  the  result  of  such  transfer,  the  terms  on 
which  a  dwelling-house  is  held  are  on  the  whole 
more  favourable  to  the  tenant  than  the  previous 
terms  shall  be  deemed  not  to  be  an  increase  for  Hie 
purposes  of  this  Act,  and  if  any  question  arises 
under  this  proviso  the  question  shall  be  determined 
by  the  County  Court,  whose  decision  shall  be  final 
and  conclusive;  and 

(iv.)  Where  the  landlord  pays  the  rates  chargeable  on,  or 
which  but  for  the  enactments  relating  to  compound- 
ing would  be  chargeable  on,  the  occupier  of  any 
dwelling-house,  an  increase  of  the  rent  of  the  dwell- 
ing-house shall  not  be  deemed  to  be  an  increase 
for  the  purposes  of  this  Act  if  the  amount  of  the 
increase  does  not  exceed  any  increase  in  the  amount 
for  the  time  being  payable  by  the  landlord  in  respect 
of  such  rates  over  the  corresponding  amount  paid 
in  respect  of  the  yearly,  half-yearly,  or  other  period 
which  included  3rd  August,  1914,  and  for  the  pur- 
poses of  this  proviso  the  expression  "  rates "  in- 
cludes water  rents  and  charges ;  and 

(v.)  Where  the  rate  of  mortgage  interest  has  been  in- 
creased in  compliance  with,  or  in  consequence  of, 
a  notice  in  writing  demanding  either  repayment  of 
the  mortgage  or  an  increased  rate  of  interest  given 
prior  to  4th  August,  1914,  such  increase  shall  not 
be  deemed  to  be  an  increase  for  the  purposes  of 
this  Act ;  and 

(vi.)  Wherever  an  increase  of  rent  is  by  this  Act  per- 
mitted no  such  increase  shall  be  due  or  recoverable 
until  the  expiry  of  four  clear  weeks  after  the  land- 
lord has  served  upon  the  tenant  a  notice  in  writing 
of  his  intention  to  increase  the  rent,  accompanied 
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by — (a)  where  the  increase  of  rent  is  on  account  of 
-MI h  expenditure  as  is  mentioned  in  proviso  (ii.)  to 
tli  is  sub-section  by  a  statement  of  the  improve- 
ments or  alterations  affected  and  of  their  costs  (notice 
requiring  to  be  given  even  if  the  expenditure  was 
incurred  and  the  rent  increased  before  the  introduc- 
tion of  the  Act  (Worthy  v.  Mann,  [1916]  W.N. 
360));  and  (b)  where  the  increase  of  rent  is  on 
account  of  the  increase  of  rates,  by  a  statement 
showing  particulars  of  the  increased  amount 
charged  in  respect  of  rates  on  the  dwelling-house; 
and  (c)  where  such  a  notice  has  been  served  on  any 
tenant  the  increase  may  be  continued  without  ser- 
vice of  any  fresh  notice  on  any  subsequent  tenant. 

Sub-section  (2)  of  section  1  provides  that  a  person  shall  not 
in  the  consideration  of  the  grant,  renewal,  or  continuance  of  a 
tenancy  of  any  dwelling-house  to  which  this  Act  applies  re- 
quire the  payment  of  any  fine,  premium,  or  other  like  sum  in 
addition  to  the  rent,  and  where  any  such  payment  has  been 
made  in  respect  of  any  such  dwelling-house  after  25th  Novem- 
ber, 1915,  then  the  amount  shall  be  recoverable  by  the  tenant 
by  whom  it  was  made  from  the  landlord,  and  may  without 
prejudice  to  any  other  mode  of  recovery  be  deducted  from 
any  rent  payable  by  him  to  the  landlord,  but  this  provision  shall 
not  apply  to  any  payment  under  an  agreement  entered  into 
before  4th  August,  1914. 

This  sub-section  was  to  prevent  the  payment  of  "  key 
"money,"  but  was  found  in  practice  to  hinder  the  lona  fide 
granting  of  leases  at  a  premium.  In  Rees  v.  Marquis  of  Bute, 
and  Davies  v.  Manjuia  of  Bute,  [1916]  2  Ch.  64,  cottages  were 
offered  for  sale  in  consideration  of  a  sum  paid  down  and  a 
small  yearly  sum  paid  for  the  lease  of  them  for  ninety-nine 
years.  It  was  held  that  the  leases  were  tenancies  under  the 
Act,  and  that  the  payments  for  which  the  purchasers  had 
bought  their  cottages  were  premiums  recoverable  under  it. 

This  defect  was  partially  remedied  by  section  2  of  the 
Courts  (Emergency  Powers)  (No.  2)  Act,  1916,  6  &  7  Geo.  V. 
c.  18,  which  allowed  the  County  Court  to  authorise  the  taking 
of  a  fine  or  premium  on  the  granting  of  a  lease  of  twenty-one 
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years  or  more.  This  provision  has  been  further  repealed  by 
section  4  of  the  Courts  (Emergency  Powers)  Act,  1917,  7  &  8 
Geo.  V.  c.  25,  under  which  leases  of  twenty-one  years  or  more 
are  entirely  excepted  from  the  provision  of  the  above  sub- 
section (2). 

Sub-section  (3)  of  section  1  provides  that  no  order  for  tho 
recovery  of  possession  of  a  dwelling-house  to  which  this  Act 
applies  or  for  the  ejectment  of  a  tenant  therefrom  shall  be 
made  so  long  as  the  tenant  continues  to  pay  rent  at  the  agreed 
rate  as  modified  by  the  Art  and  performs  the  other  conditions  of 
the  tenancy,  except  on  the  ground  licit  the  tenant  has  com- 
mitted waste  or  has  been  guilty  of  conduct  which  is  a  nuisance 
or  annoyance  to  adjoining  or  neighbouring  occupiers,  or  that 
the  premises  are  reasonably  required  by  the  landlord  for  the 
occupation  of  himself  or  some  other  person  in  his  employ, 
or  in  the  employ  of  some  tenant  from  him,  or  on  some  other 
ground  which  may  be  deemed  satisfactory  by  the  Court  making 
such  order,  and  where  such  order  has  been  made  but  not 
executed  before  the  passing  of  this  Act  the  Court  by  which 
the  order  is  made  may,  if  it  is  of  opinion  that  the  order  would 
not  have  been  made  if  this  Act  had  been  in  operation  at  the 
date  of  the  making  of  the  order,  rescind,  or  vary  the  order  in 
sudi  manner  as  the  Court  may  think  fit  for  the  purpose  of 
giving  effect  to  this  Act. 

In  Paterson  v.  Culhane,  1916,  50  Ir.L.T.R.  110,  it  was 
held  that  conduct  on  a  tenant's  part  which  prevented  his  land- 
lord dealing  with  the  neighbouring  premises,  e.g.,  letting  them, 
was  conduct  ejusdem  generis  with  conduct  which  is  a  nuisance 
to  an  adjoining  proprietor,  and  formed  a  satisfactory  ground 
for  the  Court  granting  an  ejectment  order. 

Sub-section  (4)  of  section  1  provides  it  shall  not  be  lawful 
for  any  mortgagee  under  a  mortgage  to  which  this  Act  applies, 
during  the  continuance  of  this  Act,  and  so  long  as  interest 
at  the  standard  rate  is  paid  and  is  not  more  than  twenty-one 
days  in  arrear,  and  the  covenants  by  the  mortgagor  (other 
than  the  covenant  for  the  repayment  of  the  principal  money 
secured)  are  performed  and  observed,  and  so  long  as  the  mort- 
gagor keeps  the  property  in  a  proper  state  of  repair  and  pays 
all  interest  and  instalments  of  principal  under  any  prior 
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UUnunbrance,  to  call  in  his  mortgage  or  to  take  any  steps 
for  ('M-rci-ing  any  right  of  foreclosure  or  sale,  or  for  other- 
wise enforcing  his  security  or  for  recovering  the  principal 
money  thereby  secured. 

The  retention  of  rents  by  a  mortgagee  in  possession  is  not 
a  payment  of  interest  within  the  above  sub-section  (4),  and 
the  property  will  not  be  deemed  to  be  repaired  because  the 
mortgagee  might  have  repaired  it  out  of  the  rents.  The 
mortgagor  must  himself  pay  the  interest  and  repair  the  pro- 
perty (Walters  v.  White,  [1917]  W.N.  14).  A  mortgagee 
under  this  sub-section  can  neither  begin  proceedings  nor  con- 
tinue proceedings  begun  before  the  introduction  of  the  Act 
(Welly  v.  Parker,  [191G]  2  Ch.  1). 

The  above  provision  does  not  apply  to  a  mortgage  where 
the  principal  money  secured  thereby  is  repayable  by  means  of 
periodical  instalments,  extending  over  a  term  of  not  less  than 
ten  years  from  the  creation  of  the  mortgage ;  nor  does  it  affect 
any  j>ower  of  sale  exercisable  by  a  mortgagee  who  was  at  25th 
November,  1915,  a  mortgagee  in  possession,  or  in  cases  where 
the  mortgagor  consents  to  the  exercise  by  the  mortgagee  of 
the  powers  conferred  by  the  mortgage. 

This  proviso  does  not  mean  that  in  every  case  where  a 
mortgagee  was  in  possession  his  remedies  are  now  limited  to 
sale,  but  is  only  inserted  ex  abundanti  cantela  (Walters  v. 
White,  [1917]  W.N.  14). 

If,  in  the  case  of  a  mortgage  of  a  leasehold  interest,  the 
mortgager  satisfies  the  County  Court  that  his  security  is 
seriously  diminishing  in  value  or  is  otherwise  in  jeopardy,  and 
that  for  that  reason  it  is  reasonable  that  the  mortgage  should 
be  called  in  and  enforced,  the  Court  may  by  order  authorise 
him  to  call  in  and  enforce  the  same,  and  sub-section  (4)  of 
section  1  does  not  apply  to  such  a  case. 

"  Standard  rent  "  means  the  rent  at  which  the  dwelling- 
house  was  let  on  3rd  August,  1914,  or,  where  the  dwelling- 
house  was  not  let  on  that  day,  the  rent  at  which  it  was  last 
let  before  that  date,  or,  in  the  case  of  a  dwelling-house  which 
was  first  let  after  3rd  August,  1914,  the  rent  at  which  it  was 
first  let  (section  2  (1)  (a)). 

"  Standard  rate  of  interest "  means  in  the  case  of  a  mort- 
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gage  in  force  on  3rd  August,  1914,  the  rate  of  interest  pay- 
able on  that  date,  or,  in  the  case  of  a  mortgage  created  since 
that  date,  the  original  rate  of  interest  (section  2  (1)  (&)). 

"  Rateable  value  "  means  the  rateable  value  on  3rd  August, 
1914,  or,  in  the  case  of  a  house  or  part  of  a  house  first  assessed 
after  date,  the  rateable  value  at  which  it  was  first  assessed 
(section  2  (1)  (c)). 

The  terms  "landlord,"  "tenant,"  "mortgagee,"  and 
"  mortgagor  "  include  any  person  from  time  to  time  deriving 
title  under  the  original  landlord,  tenant,  mortgagee,  or  mort- 
gagor (section  2  (1)  (d)). 

"  Mortgage "  includes  a  land  charge  under  the  Land 
Transfer  Acts,  1875  (38  &  39  Viet.  c.  87)  and  1897  (GO  &  lil 
Viet.  c.  65),  by  section  2  (1)  (e)  of  the  Act. 

The  Act  applies  to  •  house  or  a  part  of  a  house  let  as  a 
separate  dwelling  where  such  letting  does  not  include  any  land 
oilier  than  the  site  of  the  dwelling-house  and  a  garden  or 
other  premises  within  the  curtilage  of  the  dwelling-house,  ;ui<l 
where  either  the  amount  of  the  standard  rent  or  the  rateable 
value  of  the  house  or  part  of  the  house  does  not  exceed — 

(a)  in  the  case  of  a  house  situate  in  the  metropolitan 
police  district,  including  therein  the  city  of 
London,  £35; 

(ft)  in  the  case  of  a  house  situate  in  Scotland,  £30;  and 
(c)  in  the  case  of  a  house  situate  elsewhere,  £26. 

Every  such  house  or  part  of  a  house  is  deemed  to  be  a 
dwelling-house  to  which  the  Act  applies.  But  the  Act  does 
not  apply  to  a  dwelling-house  let  at  a  rent  which  includes  pay- 
ments in  respect  of  board,  attendance,  or  use  of  furniture 
(section  2  (2)). 

Where,  for  the  purpose  of  determining  the  standard  rent  or 
rateable  value  of  a  dwelling-house  to  which  the  Act  applies, 
it  is  necessary  to  apportion  the  rent  at  the  date  in  relation  to 
which  the  standard  rent  is  to  be  fixed  or  the  rateable  value  of 
the  property  in  which  that  dwelling-house  is  comprised,  a 
County  Court  may,  on  application  by  either  party,  make  such 
apportionment  as  seems  just,  and  the  decision  of  the  Court  as 
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to  the  amount  to  be  apportioned  to  the  dwelling-house  shall  be 
final  and  conclusive  (section  2  (3)). 

The  words  "  final  and  conclusive  "  exclude  any  right  of 
(Lyon  v.  Morris,  19  Q.B.D.  139). 

Subject  to  the  provisions  of  the  Act,  the  Act  applies  to 
every  mortgage  where  the  mortgaged  property  consists  of  or 
com  prises  one  or  more  dwelling-houses  to  which  the  Act 
applies,  or  any  interest  therein.  But  it  does  not  apply  (a)  to 
any  mortgage  comprising  one  or  more  dwelling-houses  to 
which  the  Act  applies  and  other  land  if  the  rateable  value  of 
such  dwelling-houses  is  less  than  one-tenth  of  the  rateable 
value  of  the  whole  of  the  laud  comprised  in  the  mortgage,  or 
(b)  to  an  equitable  mortgage  by  deposit  of  title-deeds  or  other- 
wise (section  2  (4)). 

In  Jones  v.  Woodward,  [1917]  W.N.  61,  Sargant,  J.,  held 
that  the  words  "or  otherwise"  are  not  ejusdem  generis,  but 
mean  "  by  some  other  process  than  the  deposit  of  deeds." 
Hence  an  equitable  charge  in  writing  and  not  by  deed  is 
within  the  above  exception.  In  London  County  and  West- 
minster Bank  v.  Tompkins,  [1918]  W.N.  40,  the  Court  of 
Appeal  held  that  the  Act  did  not  apply  to  a  deed  in  printed 
form  by  which  the  defendant  declared  that  he  had  deposited 
certain  documents  with  the  plaintiffs  as  security  for  an  over- 
draft, and  by  which  he  charged  all  the  property  comprised 
therein,  declaring  that  the  plaintiffs  should  be  deemed  mort- 
gagees, and  binding  himself  to  execute  a  legal  mortgage  when 
called  upon.  The  Court  of  Appeal  declared  that  the  deed 
was  an  equitable  charge,  and  so  came  within  the  exception  in 
section  2  (4)  (b). 

Where  the  Act  has  become  applicable  to  any  dwelling-house 
or  any  mortgage  thereon,  it  shall  continue  to  apply  thereto 
whether  or  not  the  dwelling-house  continues  to  be  a  dwelling- 
house  to  which  the  Act  applies  (section  2  (5)). 

Sub-section  (G)  of  section  2,  as  amended  by  section  7  of  the 
Courts  (Emergency  Powers)  Act,  1917,  7  &  8  Geo.  V.  c.  25, 
provides  that  where  the  rent  payable  in  respect  of  any  tenancy 
of  a  dwelling-house  is  less  than  two-thirds  of  the  rateable  value 
thereof,  this  Act  shall  not  apply  to  that  rent  or  tenancy  nor  to 
any  mortgage  by  the  landlord  from  whom  the  tenancy  is  held 
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of  his  interest  in  the  dwelling-house,  and  this  Act  shall  apply 
in  respect  of  such  dwelling-house  as  if  no  such  tenancy  existed 
or  had  ever  existed. 

This  sub-section  takes  ground  rents  out  of  the  Act;  but 
the  ground  landlord  is  not  protected  as  against  his  mortgagee. 

The  Lord  Chancellor  may  make  such  rules  and  give  such 
directions  as  he  thinks  fit  for  the  purpose  of  giving  effect  to 
the  Act,  and  may  by  those  rules  or  directions  provide  for  any 
proceedings  for  the  purposes  of  the  Act  being  conducted  so 
far  as  desirable  in  private  and  for  the  remission  of  any  fees 
(section  3). 

The  Act  applies  to  Scotland  and  Ireland,  subject  to  modi- 
fications which  are  set  forth  in  the  text  of  the  Act  in  Part  III. 
of  this  book  (section  4). 

The  expiration  of  the  Act  does  not  render  recoverable  any 
rent  or  interest  which  during  the  continuance  thereof  was 
irrecoverable  or  affect  the  right  of  a  tenant  to  recover  any 
sum  which  during  the  continuance  thereof  was  under  the  Act 
recoverable  by  him  (section  5  (2)). 

Where  any  sum  has,  whether  before  or  after  10th  July, 
1917,  been  paid  on  account  of  any  rent  or  mortgage  interest, 
being  a  sum  which  by  virtue  of  the  Act  would  have  been  irre- 
coverable by  the  landlord  or  mortgagee,  the  sum  so  paid  shall 
at  any  time  within  six  months  after  the  date  of  payment,  or, 
in  the  case  of  a  payment  made  before  10th  July,  1917,  within 
six  months  after  that  date,  be  recoverable  from  the  landlord 
or  mortgagee  who  received  the  payment  or  his  legal  personal 
representative  by  the  tenant  or  mortgagor  by  whom  it  was 
paid,  and  may,  without  prejudice  to  any  other  method  of 
recovery,  be  deducted  by  such  tenant  or  mortgagor  from  any 
rent  or  interest  payable  within  six  months  by  him  to  such  land- 
lord or  mortgagee  (the  Courts  (Emergency  Powers)  Act,  1917, 
section  5  (1)). 

This  amending  provision  overrules  the  judgment  of  the 
Court  of  Appeal  in  Sharp  Brothers  fy  Knight  v.  Chant,  [1917] 
1  K.B.  771.  In  that  case  the  landlord  of  a  dwelling-house,  to 
which  the  Act  applied,  in  March,  1915,  increased  the  tenant's 
rent  by  6d.  a  week.  The  tenant  paid  it  until  31st  January, 
1916,  when,  becoming  aware  of  the  Act,  he  deducted  from  his 
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suhsequeiit  payment  ot  rciii  the  total  amount  ol'  the  im 
over  the  M.nnlard  rent  which  he  had  paid  hehveen  'Joth  Novem- 
lier,  l!»I"),  ami  -list  .January,  1!)H>.  In  ;m  action  \>\  the 
lamllord  to  recover  the  amount  so  deducted,  it  was  held  (1) 
the  amount  overpaid  by  the  tenant  was  not  a  "  fine,  premium, 
"  or  other  like  sum  "  \\liich  he  was  entitled  to  deduct  from  his 
rent  under  section  1,  suh-seet  ion  'J,  and  (2)  that,  as  the  tenant 
had  paid  it  by  mistake  of  law,  he  was  not  entitled  to  recover 
it  from  the  lamllord  in  any  shape  or  form. 

If  any  person  in  any  rent  book  or  similar  document  makes 
an  entry  showing  or  purporting  to  show  any  tenant  as  being 
in  arrear  of  any  sum  which  by  virtue  of  the  Act  is  irrecover- 
able, or  if,  where  any  such  entry  has  before  10th  July,  1917, 
been  made  by  or  on  behalf  of  any  landlord,  the  landlord,  on 
bein^1  requested  by  or  on  behalf  of  the  tenant  so  to  do,  refuses  or 
neglects  to  delete  the  entry,  he  shall  on  summary  conviction 
be  liable  to  a  fine  not  exceeding  £10  (section  5  (2)  of  the 
Courts  (Emergency  Powers)  Act,  1917). 

The  new  Act  framed  to  protect  tenants  of  small  houses  from 
the  peril  of  ejectment  in  consequence  of  the  sale  of  the  pro- 
perty COMHM>  ut'  only  one  clause,  the  effect  of  which  is  thai 
for  the  period  of  the  war  no  purchaser  of  a  house,  since  30th 
September,  1917,  even  if  bought  for  his  own  occupation,  may 
disturb  a  tenancy.  Should  he,  however,  become  the  owner 
under  a  testamentary  disposition,  or  an  intestacy,  or  by  the 
devolution  thereof  to  him  under  a  settlement  made  before  the 
above  date,  his  power  to  obtain  possession  remains  as  before. 
That  measure,  which  is  to  be  known  as  the  Increase  of  Rent, 
&c.  (Amendment)  Act,  1918,  is  intended  to  restrict  the  meaning 
of  the  expression  "  landlord  "  in  sub-section  3  of  section  1  of  the 
Act  of  1915. 

24.  THE  NEW  LEGAL  TENDER. — The  Currency  and  Bank 
Notes  Act,  1914,  4  &  5  Geo.  V.  c.  14,  provides  that  currency 
notes  for  £1  and  for  l()s.,  issued  by  the  Treasury  subject  to 
the  provisions  of  the  Act,  shall  be  current  in  the  United  King- 
dom in  the  same  manner  and  to  the  same  extent  ;md  as  fully 
Bfl  -overeigns  and  half-sovereigns  are  current,  and  shall  be 
le^al  tender  in  the  United  Kingdom  for  the  payment  of  any 
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amount  (section  1  (1)).  The  holder  of  a  currency  note  is 
entitled  to  obtain  on  demand,  during  office  hours  at  the  Bank 
of  England,  payment  for  the  note  at  its  face  value  in  gold  coin, 
which  is  for  the  time  being  legal  tender  in  the  United  Kingdom 
(section  1  (3)). 

The  Treasury  may,  subject  to  such  conditions  as  to  time, 
manner,  and  order  of  presentation  as  they  think  fit,  call  in  any 
currency  notes  under  this  Act  on  paying  for  those  notes  at 
their  face  value  in  gold  (section  1  (4)),  or  on  exchanging  the 
notes  so  called  in  for  other  notes  of  the  same  face  value  issued 
under  the  Act  (Currency  ;iml  Bank  Notes  (Amendment)  Act, 
1914,  4  &  5  Geo.  V.  c.  72,  section  1). 

The  Treasury  may,  if  they  think  fit,  instead  of  issuing  any 
notes  to  any  person,  give  to  that  person  a  certificate  entitling 
him  to  the  issue  on  demand  from  the  Treasury  of  the  notes 
mentioned  in  the  certificate;  and  the  notes  covered  by  tin1 
certificate  are,  for  the  purpose  of  section  2  of  the  Act,  to  be 
deemed  notes  issued  to  that  person  (ibid,  section  2).  Under 
section  2  currency  notes  may  be  issued  to  such  persons  and  in 
such  manner  as  the  Treasury  direct;  but  they  are  to  be  a 
floating  first  charge  on  the  assets  of  that  person. 

For  the  purpose  of  meeting  immediate  exigencies,  all  postal 
orders  issued,  either  before  or  after  the  passing  of  the  Act 
(viz.,  Gth  August,  1914),  are  temporarily  to  be  current  and 
legal  tender  in  the  United  Kingdom,  in  the  same  manner  and 
to  the  same  extent  and  as  fully  as  current  coins,  and  shall  be 
legal  tender  in  the  United  Kingdom  for  the  payment  of  any 
amount.  The  holder  of  any  such  postal  order  is  entitled  to 
obtain  on  demand,  during  office  hours  at  the  Bank  of  England, 
payment  for  the  postal  order  at  its  face  value  in  any  coin 
which  is  for  the  time  being  legal  tender  in  the  United  Kingdom 
for  the  amount  of  the  note.  But  these  provisions  as  to  postal 
orders  are  to  have  effect  only  until  His  Majesty  by  Proclama- 
tion revokes  the  same,  and  any  Proclamation  revoking  such 
provisions  may  provide  for  the  calling  in  or  exchange  of  any 
postal  orders  affected  thereby  (section  1  (6)).  By  a  Proclama- 
tion of  3rd  February,  1915,  postal  orders  were  declared  to  be 
no  longer  legal  tender  after  that  date.  But  the  holder  of  any 
postal  order  to  which  the  Act  applies  is  entitled  to  obtain 
on  demand  at  any  time  before  1st  June,  1915,  during  office 
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hom>  ;it  ;tny  money  unlcr  ullire  in  (lie  I  nited  Kingdom,  pay- 
ment lor  thf  order  ;il  its  lace  value  in  ruins  or  curreucy  notes 
\\liirh  are  for  the  time  being  legal  tender  ill  the  I'uited 
Kingdom. 

Section.  4  provides  that  any  bank  notes  issued  by  a  bank  of 
issue  in  Scotland  or  Ireland  shall  be  legal  tender  for  a  payment 
of  any  amount  in  Scotland  or  Ireland  respectively,  and  any 
Mich  hank  of  issue  sluill  not  be  under  any  obligation  to  pay  its 
notes  on  demand  except  at  the  head  office  of  the  bank,  and  may 
pay  it-  notes,  if  thought  fit,  in  currency  notes  issued  under  this 
Art.  But  notes  which  are  legal  tender  under  this  section  are 
not  to  be  legal  tender  for  any  payment  by  the  head  office  of  the 
bank  by  whom  they  are  issued  for  the  purpose  of  the  payment 
of  notes  issued  by  that  bank.  This  section  has  effect  only 
until  His  Majesty  by  Proclamation  revokes  the  same,  and  any 
Proclamation  revoking  this  section  may  provide  for  the  calling 
in  or  exchange  of  notes  affected  thereby. 

"  .Bank  of  issue  ''  in  the  Act  means  any  bank  having  power 
for  the  time  being  to  issue  bank  notes  (section  5  (1)).  The  Act 
applies  to  the  Isle  of  Man  as  if  it  were  part  of  the  United 
Kingdom,  but  not  to  any  other  British  possession  (section  5 

(3))- 

It  will  be  seen  that  the  Act,  while  making  an  addition  to  the 
previous  legal  tender,  does  not  abrogate  the  latter.  Much  less 
does  it  alter  the  rules  of  the  common  law  which  relate  to  legal 
lender,  e.y.,  that,  although  a  tender  of  more  than  what  is  due 
is  a  good  tender  of  the  amount,  the  creditor  cannot  be  asked 
to  give  change  (even  in  the  form  of  the  new  legal  tender),  and 
is  not  bound  to  give  it  (Douglas  v.  Patrick,  1700,  3  T.R.  683; 
Bcttcrbcc  v.  Dai-is,  1811,  3  Camp.  70;  Robinson  v.  Cook,  1815, 
6  Taunt.  336). 

X~).  Tin:  TKI; MI. NATION  OF  WAR. — It  is  the  province  of  the 
Government,  and  not  of  the  Courts,  to  determine  when  war  is 
at  an  end  (Conley  v.  Calfunui  Cuuiiiy,  ^  NV.Va.  416,  an 
American  ease).  The  same  view  wrould  obtain  here  (Janson  v. 
Drlefontciii,  Consolidated  J//m.v,  Limited,  1(J02,  A.C.  484;  see 
judgment  of  Lord  Macuaghten  at  p.  497). 

•Jti.  SUGGESTED  INTERNATIONAL  ACTION  IN  RESPECT  OF  PRE- 
WAR CONTRACTS. — The  report  of  the  Committee  appointed 
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by  the  Board  of  Trade  to  consider  the  position  of 
British  manufacturers  and  merchants  in  respect  of  pre- 
war contracts,  under  the  chairmanship  of  Lord  Buck- 
master,  was  issued  on  14th  February,  1918,  as  a  White 
Paper  [Cd.  8975].  It  states  that,  in  addition  to  hearing  forty- 
six  witnesses,  the  Committee  were  supplied  with  written 
answers  to  a  set  of  questions,  the  material  obtained  covering 
about  six  hundred  contracts  and  showing  that  the  extent  of 
the  interference  with  trade  conditions  is  widespread,  so  that 
unless  goodwill  and  forbearance  are  shown  by  parties  who  will 
have  the  right  to  claim  damages  grave  difficulties  may  arise. 

Of  the  contracts  within  the  terms  of  reference,  approxi- 
mately half  were  between  British  subjects,  both  of  whom 
traded  in  the  United  Kingdom,  and  half  were  between  a  British 
subject  or  firm  and  another  party  in  an  Allied  or  neutral 
country.  The  contracts  were  of  a  diverse  character,  many 
being  those  made  by  coal  exporters  in  the  district  of  Newcastle 
for  delivery  of  coal  over  long  periods  to  purchasers  abroad. 
On  the  other  hand,  various  important  industries  supplied  no 
cases  at  all.  Though  their  inquiry  has  revealed  the  existence 
of  many  cases  of  difficulty,  the  Committee  are,  on  the  whole, 
surprised  that  they  are  not  still  more  numerous  and  more 
uniformly  distributed.  That  this  has  not  occurred  seems 
clearly  to  arise  from  the  fact  that  the  majority,  probably  the 
large  majority,  of  business  men  have  acted  reasonably  in  not 
insisting  on  their  strict  rights  against  those  who  were  in  diffi- 
culties, but  in  making  a  fair  compromise.  They  strongly 
emphasise  the  opinion  that  the  best  possible  solution  of  the 
difficulties  which  they  have  been  considering  lies  in  the  ex- 
tension of  this  spirit  of  compromise,  which,  they  are  confident, 
will  solve  most  of  those  that  remain. 

In  regard  to  the  question  of  works  contractors,  the  Com- 
mittee think  there  is  one  matter  which  deserves  special  men- 
tion. They  have  had  evidence  of  several  cases  in  which  public 
works  contractors  have  outstanding  contracts,  made  before  the 
war,  for  the  construction  of  large  works  for  municipal  or  other 
public  bodies.  These  contractors  have  found  that  the  public 
bodies  concerned,  on  being  approached  with  a  view  to  a  modi- 
fication of  the  contracts,  have  professed  themselves  unable  to 
relax  the  full  terms  of  their  bargain.  The  Committee  feel 
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that  the  attitude  adopted  by  the  public  bodies  in  question  is 
due  to  a  mistake,  HIM!  that  they  have  power  to  act,  and  ought 
to  act,  as  reasonably  as  business  men  in  similar  circumstances. 
They  suggest  that  some  Departmental  action  may  be  desirable 

tn  achieve    thi>    reMilt. 

The  Committee  do  not  recommend  the  cancellation  of  pre- 
uar  contracts.  They  point  out  that  many  of  the  contracts 
are  made  with  persons  who  are  not  British  subjects,  and  can- 
cellation illicit  prove  disastrous  to  British  credit,  the  mainten- 
ance of  which  is  essential  to  secure  rapid  and  complete  re- 
cuperation after  the  loss  and  exhaustion  consequent  on  the  war. 
They  feel  that  the  sanctity  of  contract  has  been  in  the  past 
the  mainstay  of  British  credit,  and  that  anything  likely  to 
impair  that  credit  is  jealously  to  be  avoided.  Several  im- 
port ant  witnesses  have  urged  this  before  the  Committee,  and 
one  or  two  have  expressed  the  view  that,  if  anything  were  done 
to  impair  the  rights  of  foreigners  under  contract  with  British 
subjects,  the  trade  competition  of  other  nations  would  be 
!*>d,  eventually  to  the  grave  detriment  of  this  country. 
The  Committee  hold  the  view  strongly  that  no  isolated  legis- 
lation by  any  single  country  can  rescue  international  com- 
mercial relations  from  the  confusion  into  which  they  have  been 
thrown  by  the  war.  Some  common  basis,  therefore,  for 
M-tiling  the  difficulties  should  be  established  as  soon  as  possible 
by  the  various  Government-.  If,  in  regard  to  foreigners, 
some  form  of  international  convention,  or,  in  regard  to  the  rest 
of  the  Empire,  some  form  of  Imperial  agreement,  could  pro- 
vide for  a  scheme  for  the  mutual  adjustment  or  modification 
of  contracts,  the  grounds  of  their  objection  would  disappear. 
The  Committee  are  unable  to  recommend  further  legislative 
interference  with  home  contracts  in  the  absence  of  more  con- 
vincing evidence  that  the  existing  law  has  been  tried  and  has 
failed. 

They  do  not  recommend  that  compensation  should  be 
granted  out  of  Government  funds,  except  where  loss  is  due  to 
direct  interference  by  the  Government.  In  certain  of  such 
cases  the  Committee  think  that  some  allowance  might  reason- 
ably be  made,  but  that  it  should  be  strictly  in  the  form  of 
indemnity,  and  not  in  that  of  compensation.  No  payment  for 
loss  of  profit  should  be  paid  out  of  the  public  purse. 
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[The  absence  of  diplomatic  Intercourse  between  this  country  and  a 
foreign  power,  and  the  exclusion  of  British  commerce  from 
the  latter's  ports,  do  not  constitute  a  state  of  war,  If  there 
has  been  no  declaration  of  war  nor  any  act  of  hostility.] 

MULLER  v.  THOMPSON. 
NISI  PRIUS.     1811.  2  CAMPBELL,  609. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  17th  April,  1810, 
at  and  from  Gottenburgh,  or  from  off  Gottenburgh  (if  the  ship 
should  have  proceeded  without  entering  that  port),  to  Konigsberg, 
with  leave  to  carry  simulated  papers,  to  seek,  join,  and  exchange 
convoys,  and  to  proceed  to  any  port  or  ports  in  the  Baltic  or  Gulf  of 
Finland,  in  the  event  of  the  ship  not  being  admitted  into  the  port 
of  destination." 

The  insurance  was  declared  to  be  "  on  the  cargo,  being  1031  hogs- 
"  heads  of  wine,  valued  at  «£1G  per  hogshead." 

The  ship  was  Danish,  and  brought  a  cargo  of  wines  from  Bour- 
deaux.  These  she  unloaded  and  re-loaded  at  Chatham.  The  captain 
likewise  put  on  board  there  eight  cases  of  British  manufactured  goods, 
which,  together  with  his  British  papers,  he  stowed  away  in  the  bottom 
of  the  hold.  The  ship  then  proceeded  on  her  ulterior  voyage;  and, 
after  touching  at  Gottenburgh,  she  was  captured  by  a  French 
privateer,  and  carried  into  Dantzig.  At  first  there  appeared  no 
evidence  against  her;  and  she  would  have  escaped,  had  not  the  British 
goods  and  papers  been  afterwards  discovered.  But  by  means  of  them 
she  was  condemned  with  her  whole  cargo. 

Garrow,  for  the  underwriters,  first  objected  that  the  voyage  was 
illegal,  as  our  ships  are  excluded  from  Konigsberg,  which  must  there- 
fore be  considered  an  enemy's  port. 

Lord  Ellenborough — We  are  treated  very  discourteously  there;  but 
it  is  not  to  be  considered  an  enemy's  port.  Konigsberg  belongs  to 
Prussia.  We  are  placed  in  a  strange  anomalous  situation  with  regard 
to  that  country  and  others  on  the  Continent ;  but  it  is  not  that  of  war. 
We  have  published  no  declaration  of  war  against  Prussia ;  we  have  not 
issued  letters  of  marque  and  reprisals;  we  have  not  done  any  act  of 
hostility.  Therefore,  though  the  relations  of  amity  are  not  very 
strong  between  us,  yet  we  are  not  at  war  with  Prussia,  and  a  voyage 
from  England  to  a  Prussian  port  is  not  illegal. 

191 


192      LEADING  BRITISH  AND  AMERICAN  CASES. 

Garrow  then  objected  that  there  being  various  ports  in  the  Baltic 
and  Gulf  of  Finland  which  at  that  time  were  decidedly  hostile  to  this 
country,  a  policy,  giving  leave  to  proceed  to  any  of  these,  was  illegal 
on  the  face  of  it. 

Lord  Ellen  borough — You  must  show  that  the  parties  had  it  in 
contemplation  that  the  ship  should  proceed  to  an  enemy's  port  in  the 
Baltic  or  Gulf  of  Finland.  There  being  neutral  ports  within  these 
limits,  I  will  presume  that  the  leave  was  meant  to  apply  to  such  only 
till  the  contrary  is  proved,  Vide  Barker  v.  Blokes,  9  East,  283. 

Garrow  lastly  insisted  that  the  underwriters  were  discharged  by 
the  eight  cases  of  British  manufactured  goods,  taken  on  board  at 
Chatham.  The  insurance  was  declared  to  be  "on  the  cargo,  being 
"  1031  hogsheads  of  wine."  This  amounted  to  a  warranty  that  the 
whole  cargo  consisted  of  wine,  and  that  no  other  goods  should  bo 
taken  on  board. 

Lord  Ellenborough — I  think  the  cargo  does  not  mean  the  whole 
cargo,  but  merely  that  the  insurance  shall  attach  upon  that  part  of 
the  cargo  which  consists  of  the  1031  hogsheads  of  wine.  There  was 
no  warranty  of  representation  that  this  was  French  wine.  The  risk 
was  not  increased  by  other  goods  being  put  on  board.  The  ship  was 
not  declared  to  be  of  any  particular  nation.  There  was  nothing  ill< -LM! 
in  sending  British  goods  to  a  Prussian  port ;  and  I  do  not  think  it  was 
any  contravention  of  the  terms  of  the  policy. 

Verdict  for  the  plaintiff. 

In  the  ensuing  term  Garrow  applied  to  set  aside  the  verdict  on  the 
ground  of  there  being  a  warranty  that  the  cargo  should  consist  of 
nothing  besides  wines.  But  the  Court  refused  a  rule  to  show  cause. 


[Imminence  of  war  is  not  war.    It  is  fop  the  Crown,  and  not  the 
Courts,  to  determine  when  a  state  of  war  exists.] 

JANSON  v.  DRIEFONTEIN  CONSOLIDATED  MINES,  LIMITED. 
HOUSE  OF  LORDS.     1902.  L.R.  APPEAL  CASKS,  484. 

Insurance — Capture — Property  of  Alien  Enemy — Loss  before 
Beginning  of  War — Intention  to  Wage  War — Seizure  by  Enemy's 
Government  of  Property  of  its  Own  Subject — Validity  of  Insurance — 
Public  Policy. 

WHERE  a  subject  of  a  foreign  Government  insures  treasure  with 
British  underwriters  against  capture  during  its  transit  from  the 
foreign  State  to  this  country,  and  the  foreign  Government  seizes  the 
treasure  during  the  transit,  and  war  is  afterwards  declared  between 
the  foreign  and  the  British  Governments,  the  insurance  is  valid,  and 
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an  action  may  be  maintain^!  in  this  country  against  the  underwriter* 
after  the  re8t<»ratioii  of  peace,  though  tin  s< -i/.uro  is  made  in  con- 
templatiou  of  war.  and  in  order  to  use  the  treasure  in  support  of 
the  war. 

The  important  date  is  the  M?izure  before  the  declaration  of  war. 
Such  an  insurance  ia  not  against  public  policy. 
Public  j>olicy  is  not  a  safe  or  trustworthy  ground  for  legal  decision. 
decinon   of    the   Court   of    Appeal    (1901),    2    K.B.    419, 
affirmed. 

The   respondents,    a  company  registered   under  the  law   of  the 

South  African  Republic,  in  August,  1899,  insured,  with  the  appellant 

other  underwriters,  gold  against  (inter  alia)  "  arrests,  restraints 

1  :iiid   detainments  of  all   kings,    princes,    and   people,"    during  its 

transit  from  the  Gold  Mines  near  Johannesburg,  in  the  Transvaal, 

to  the  United  Kingdom.       On  October  2,  1899,  the  gold  was  during 

its  transit  seized  on  the  frontier  by  order  of  the  Government  of  the 

;!i   Aii it-aii   Republic.       On  October   11,  at  5   p.m.,   a  state  of 

war  brgan  l>etween  the  British  Government  and  the  Government  of 

the  Republic.       At  the  time  of  the  seizure  war  was  admitted  to  be 

imminent. 

The  respondent  company  had  a  London  office,  but  its  head  office 
was  at  Johannesburg.  Most  of  its  shareholders  were  resident  outside 
the  Republic  and  were  not  subjects  thereof. 

The  respondent  company  having  brought  an  action  against  the 
appellant  upon  the  policy,  it  was  agreed  between  the  parties  that 
the  action  should  be  treated  as  if  brought  at  the  conclusion  of  the 
war,  and  that  the  Blue  Book  might  be  referred  to  for  evidence  as  to 
the  facts.  The  action  was  tried  without  a  jury  before  Matthew,  J., 
who  held  that  th--  ap|H-llant  was  liable  (1900,  2  Q.B.  339).  This 
decision  was  affirmed  by  the  Court  of  Appeal,  A.  L.  Smith,  M.R., 
and  Romer,  L.J.,  Vaughan  Williams,  L.J.,  dissenting  ((1901),  2  K.B. 
419). 

May  9,  12,  13,  15,  16.  Lord  Robert  Cecil,  K.C.,  and  J.  A. 
Hamilton,  K.C.,  for  the  appellant. — The  gold  was  seized  for  the 
purpose  of  waging  war  against  this  country,  and  a  contract  of  in- 
demnity against  such  a  loss  is  invalid.  It  is  clear  that  it  would  be 
so  if  the  words  of  the  policy  expressly  applied  to  such  a  case.  But 
general  words  will  not  make  binding  a  contract  which  in  direct 
terms  could  not  be  enforced.  The  contract  here  is  one  whereby  it 
is  sought  to  make  a  British  subject  liable  for  losses  inflicted  on  an 
alien  enemy  by  his  own  Government.  Such  a  contract — the  per- 
formance of  which  would  obviously  tend  to  diminish  the  stress  of 
war  for  the  benefit  of  an  enemy — is  one  to  which  our  Courts  will 
not  give  effect.  Neither  directly  nor  indirectly  is  it  lawful  for  a 
British  subject  to  aid  an  enemy.  Suppose  a  British  financier  had 
agreed  to  lend  money  to  the  Transvaal  Government  for  war  pre- 
parations, or  for  the  equipment  of  an  army  threatening  Natal ;  or 
an  engineer  was  engaged  to  destroy  bridges  in  our  Colonies;  or  an 
underwriter  had  insured  foreign  ships  which  were  seized  by  the 
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country  at  war  with  us — in  any  such  case  would  our  tribunals  enforce 
the  contract?  The  respondents  were  alien  enemies  when  the  gold 
was  seized.  They  were  a  corporation  under  the  laws  of  the  Transvaal, 
and  as  much  a  subject  of  the  South  African  Republic  as  any  indi- 
vidual could  be.  The  corporation  is  distinct  from  its  members;  its 
status  is  not  modified  by  the  alleged  fact  that  many  or  most  of  its 
shareholders  are  British  subjects.  The  principle  is  well  stated  by 
Story,  J.,  in  Society  for  the  Propagation  of  the  Gospel  v  Wheeler, 
1814,  2  Gallison,  105,  131.  The  head  note  is:  "  There  is  no  legal 
"  difference  as  to  the  plea  of  alien  enemy  between  a  corporation  and 
' '  an  individual  ' ' ;  and  the  judge  says :  ' '  Where  a  corporation  is 
"  established  in  a  foreign  country  by  a  foreign  government,  it  is 
"  undoubtedly  an  alien  corporation,  be  its  members  who  they  may  ; 
•'  and  if  the  country  become  hostile  it  may  for  some  purposes  at  least 
"  be  clothed  with  the  same  character."  The  contract  is  void 
\\hi-ther  or  not  it  was  made  in  contemplation  of  war.  It  is  not 
necessary  that  war  should  actually  liave  broken  out.  In  Fit  rf  a  do 
v.  Rogers,  1802,  3  B.  &  P.  191,  196;  6  R.R.,  752,  Lord  Alvanley, 
C.J.,  and  his  colleagues  held  that  an  insurance  effected  in  Great 
Britain  on  a  French  ship  before  the  commencement  of  hostilities 
between  England  and  France  did  not  cover  a  loss  by  British  capture ; 
and  that  no  subject  could  enter  into  a  contract  to  do  anything  which 
might  be  detrimental  to  the  interests  of  his  own  country.  To  the 
same  effect  is  Gamba  v.  Le  Mesurier,  1803,  4  East,  407;  7  R.R.  590. 
That  the  actual  declaration  of  war  is  not  the  decisive  period  is  shown 
by  several  prize  cases  before  Sir  William  Scott:  The  "  Herstelder," 
1799,  1  Ch.  Rob.  116,  where  hostilities  against  the  Dutch  having  begun 
on  15th  September,  1795,  the  country  was  considered  to  have  been 
an  enemy  during  "the  doubtful  state  of  things";  and  see  The 
"  Danckrlnmr  Afr/ni/i,"  1798,  1  Ch.  Rob.  107,  and  Touteng  v. 
ffubbard,  1802,  3  B.  &  P.  291;  6  R.R.  791.  To  the  like  effect  are 
T/M  "  Bofdes  Lust,"  1804,  5  Ch.  Rob.  233,  244;  The  "Jan 
"Frederick,"  1804,  5  Ch.  Rob.  128,  132;  and  Esposito  v. 
Bowden,  1857,  7  E.  &  B.  763,  779;  27  L.J.  (Q.B.)  17. 
There  Willes,  J.,  in  giving  the  judgment  of  the  Exchequer 
Chamber,  thus  expresses  the  whole  principle  involved :  "It 
'  is  now  fully  established  that  the  presumed  object  of  war  being 
'  as  much  to  cripple  the  enemy's  commerce  as  to  capture  his  pro- 
'  perty,  a  declaration  of  war  imports  a  prohibition  of  commercial 
'  intercourse  and  correspondence  with  the  inhabitants  of  the  enemy's 
'  country,  and  that  such  intercourse,  except  with  the  licence  of  the 
'  Crown,  is  illegal."  Thus  the  contract  is  void  whether  made  in 
contemplation  of  war  or  not.  If  the  general  words  imply  such  a 
liability,  they  must  be  read  as  subject  to  a  proviso  "  that  the  law 
"of  the  country  to  which  the  insurer  belongs  be  not  contravened." 
Kellner  v.  Le  Mesurier,  1803,  4  East,  396,  402;  7  R.R.  581.  So 
Brandon  v.  Curling,  1803,  4  East,  410,  417;  7  R.R.  592;  Aubert 
v.  Gray,  1861-2,  3  B.  &  S.  163,  in  the  Exchequer  Chambers  at  pp. 
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overruling  C'ontray  v.  Gray,  1809,  10  East,  536;  12  R.R. 
„. ;  i;,  i;.i;.  615  //. 

They  :dso  referred  io  It 'c*t  Rand  ('•  ntml  (,'•>!, I  Mlm*,  l.'mnixl. 
\  H'  Bougemont,  I'.HIH.  :>  Com.Cas.  296. 

Liwson  Walton,  K.C.,  and  Carver,  K.C.  (Scrutton,  K.C.,  with 
tlirm),  lor  tii.-  r.-pundents. — The  loss  of  the  gold  was  within  the 
•  •ids  nf  tin-  policy  caused  by  arrests  of  princes  or  peoples. 
It  is  for  the  appellant  to  show  \\liy  the  terms  of  the  contract  should 
not  be  strictly  enforced.  Tin-  must  ruction  of  the  appellant  would 
be  an  undue  extension  of  the  authorities  by  which  the  insurance  of 
alien  enemies  is  forbidden.  The  original  foundation  of  tile  rule  was 
not  pulilie  jK)licy,  but  the  primitive  conception  of  war  which  imputed 
mutual  hostility  to  the  individual  subjects  of  belligerent  powers. 
Tims,  in  7'/i.  "  Hoop,"  1799,  1  Oh.  Rob.  19G,  all  private  trading  with 
the  enemy  was  declared  to  be  illegal  without  the  King's  licence  :  "  Ex 
"  natura  helli  comnieivia  inter  ho^tes  cessaro  non  est  dubitandum." 
The  matter  was  doubtful  in  Lord  Mansfield's  time,  and  the  rule  was 
onlv  gradually  introduced  into  the  common  law  as  an  importation 
from  Admiralty.  See  Potts  v.  Bell,  1800,  8  T.R.  548;  5  R.R.  452; 
Bn'.*foit'  v.  Twvers,  1794,  6  T.R.  :r> :  :t  H.1I.  113  n.  Insurance  was 
only  illegal  because  all  trade  between  the  subjects  of  the  belligerent 
powers  was  prohibited.  But  a  condition  of  actual  war  was  abso- 
lutely essential  :  Hall's  International  Law,  s.  126,  p.  405,  4th  ed. ; 
Park  on  Insurance,  vol.  1,  p.  520,  8th  ed.  In  Arnould's  Marine 
Insurance,  vol.  1,  s.  85,  7th  ed.,  it  is  laid  down  that  all  goods  may 
be  insured  except  those  of  alien  enemies  actually  engaged  in  hostili- 
ties. There  is  no  ground  or  authority  for  any  enlargement  of  the 
exemption ;  and  subject  to  it,  the  property  both  of  subjects  and 
aliens  may  lie  insured.  See  Phillips  on  Insurance,  vol.  1,  par.  223; 
Duer  on  Insurance,  vol.  1,  p.  414.  The  appellant  is  creating  a  new 
state  of  things  not  recognised  by  the  law  :  a  sort  of  penumbra  of 
war.  There  is  no  foundation  for  the  language  of  Vaughan  Williams, 
L.J.,  that  the  enforcement  of  such  a  contract  "  increases  the  resources 
"of  the  foreign  country  for  the  expected  war."  The  illustrations 
of  the  destruction  of  property  for  strategic  purposes  and  of  the  seizure 
of  ships  are  inapplicable:  these  would  constitute  acts  of  war.  Nor 
do  the  decisions  cited  of  Sir  William  Scott  in  prize  cases  help  the 
appellant:  the  property  of  the  alien  enemy  was  in  the  possession 
of  the  Court:  "  Beetles  Lust,"  5  Ch.  Rob.  233,  at  p.  248;  the  Court 
"  decides  upon  the  character  of  the  property  seized  and  on  the  nature 
"  and  quality  of  the  seizure."  So  in  Campbell  v.  Iniifs,  1821,  4  B. 
A:  A.  I..'.:  i' .".  U.K.  .'{'J8,  it  was  not  the  insurance  which  pi-r  ne  was 
invalid,  but  the  action  was  held  not  to  be  maintainable  because  of 
the  suppression  of  the  fact  that  the  insured  was  an  American  subject. 
In  Bell  v.  Cilnni.  1798,  1  B.  <fe  P.  345,  :tf  I  :  1  I!.R.  S2M.  Huller,  J., 
said  he  had  many  conversations  with  Lord  Mansfield,  who  thought  it 
waa  a  good  thing  to  promote  insurance  of  enemy's  property.  In 
Henkle  V.  Royal  Errlmn</f  A--xnranre  Coin/xmi/,  1749,  1  Vee. 
Sen.  317,  320,  Lord  Hardwicke  said:  "No  determination  has  been 
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"  that  insurance  on  enemies'  ships  during  war  is  unlawful;  it  might 
"  be  going  too  far  to  say  all  trading  with  enemies  is  unlawful." 
Esposito  v.  Bvwden,  7  E.'  &  B.  763,  779;  27  L.J.  (Q.B.)  17,  only 
deals  with  the  state  of  things  after  the  declaration  of  war. 

Public  policy  is  a  very  insecure  justification  of  breach  of  contract. 
In  Xordrn'feldt  v.  Maxim  Xordrnfeldt  Gnu*  and  Ammunition-  Com- 
pany, 1894,  A.C.  535,  at  p.  553,  Lord  Watson  said  :    "  A  series  of 
'  decisions  based  upon  grounds  of  public  policy,  however  eminent  the 
'  judges   by   whom   they   were   delivered,    cannot   possess   the   same 
'binding  authority  as  decisions  which  deal  with  and  formulate  prin- 
'  ciples  which   are   purely   legal."      See   also   Jessel,    M.R.,    on   the 
'  paramount  public  policy  "  of  not  lightly  interfering  with  freedom 
of    contract:      I'riiitiny    it  ml     .V  mm  riral     ttct/isft  r/nt/    Com /HI/I  if    v. 
Sampson,  1875,  19  Eq.  462-65.     The  real  policy  and  interest  of  the 
country  are  that  trade  should  be  unn  si  >i< -ted  until  the  actual  out- 
break  of  war.      Times  of  strained  relations   with  other   powers   are 
frequent.      It  would  be  intolerable  if  on   such  occasions — of  which 
the   Fashoda  incident   is   an   example — trade  should   be   suspended. 
Moreover,  the  authorities  only  refer  to  independent  sovereign  States. 
The  Transvaal  was  not  sm-h  a  State  ;  and  if  these  doctrines  are  to 
l>e  applied   here,  they  would  have  to  be  enforced  in  the  case  of  a 
tributary  State  in  India,  a  colony,  or  a  disturbance  in  Ireland.     The 
many  kinds  now  known  of  more  or  less  subordinate  States  did  not 
exist  at  the  l>eginning  of  the  last  century  ;  and  it  would  In'  highlv 
dangerous  to  extend  these  rules  in  accordance  with  the  appellant's 
argument. 

The  whole  argument  is,  in  fact,  based  upon  a  legal  fiction.  The 
respondents,  being  incorporated  according  to  the  law  of  the  South 
African  Republic,  are  described  as  aliens.  Technically  the  corpora- 
tion was  a  subject  of  the  Transvaal ;  but  it  was  really  a  fictitious 
persona.  The  majority  of  the  shareholders  were  British  subjects, 
and  it  is  they  who  lose,  as  the  money  was  being  exported  to  pay 
their  dividends.  That  cannot  be  public  policy  by  which  the  result 
is  to  inflict  heavy  loss  on  British  subjects.  Far-reaching  injury 
might  thus  be  caused  to  British  enterprise,  which  has  established 
railway  companies  in  South  America  and  invested  its  capital  in  every 
country  in  the  world. 

Lord  R.  Cecil,  K.C.,  in  reply. — The  prohibition  of  trading  with 
an  enemy  except  under  a  Royal  licence  is  older  than  the  case  before 
Lord  Hardwicke,  and  was  distinctly  laid  down  in  the  case  of  The 
"  Ringende  Jacob,"  decided  in  1747,  and  cited  by  Sir  William  Scott 
in  The  "  Hoop"  1  Ch.  Rob.  at  p.  202.  It  is  not  necessary  to  rely 
on  the  old  unqualified  doctrine ;  but  here  as  a  fact  there  was  a 
general  suspension  of  commercial  relations. 

The  House  took  time  for  consideration. 

August  5.  Earl  of  Halsbury,  L.C. — My  lords,  in  thisi  case  the 
plaintiffs,  who  had  effected  a  policy  at  Lloyd's  on  a  large  quantity 
of  gold  which  was  being  consigned  from  South  Africa  to  London,  sue 
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mi  tliis  j....  .I  let  August,  1899,  in  respect  of  a  seizure  by  the 

Hum-lit  of  tlu-  jM>ld  in  question  on  2nd  October  of  the 
same  \var.  Tin-it-  is  no  doul>t  th.it  the  loss  <»f  the  gold  is  covered 
by  the  express  words  of  tin  |«>lii  y  in  i|ii<-.-tinn,  ami  the  defence  to 
the  action  rests  upon  the  proposition  that  the  |>olicy  was  an  unlawful 

It  might  be  the  subject  of  debate  whether  I  am  correct  in  assum- 
ing what  I  assume  for  the*  |>i:r |.<>.ses  of  my  judgments,  but  for  the  sake 
urness  I  do  assume  that  the  plaintiff  company  was  an  alien, 
a  subject  of  the  Transvaal  Government.  I  also  assume,  though  this 
i light  Ixj  the  subject  of  debate,  that  both  parties  to  the  con- 
tract had  in  their  minds  on  1st  August  the  possibility  and  even  the 
probability  of  war.  The  making  of  the  policy  and  the  loss  under 
it  both  accrued  before  the  breaking  out  of  war,  which  it  is  agreed 
between  the  parties  occurred  at  five  o'clock  on  llth  October. 

All  the  judges,  with  the  exception  of  Vaughan  Williams.  L.J.. 
have  held  that  the  plaintiffs  are  entitled  to  recover  upon  the  policy; 
and  if  I  rightly  understand  the  reasoning  of  the  learned  Lord  Justice, 
he  thinks  the  policy  was  in  its  inception  illegal,  and  would  have 
been  equally  illegal  even  if  no  war  had  intervened.  He  does  indeed 
say  that  there  could  have  been  no  claim  if  war  had  not  occurred ;  but 
he  is  mistaken,  since  the  assumed  imminence  of  the  war  and  the 
seizure  by  the  Transvaal  Government  might  have  occurred  even  if 
war  had  been  finally  averted. 

The  difficulty  I  have  in  dealing  with  the  learned  judge's  judg- 
ment is  that  I  do  not  trace  any  definite  proposition  as  to  what 
interest  of  the  State,  or  what  public  injury,  is  supposed  by  him  to  be 
involved;  but  at  all  events,  in  whatever  sense  the  learned  judge 
uses  this  phrase,  it  is  upon  this  general  ground  alone  that  he  decides 
against  the  plaintiffs. 

Now,  as  I  have  said,  I  understand  the  judgment  of  Vaughan 
Williams,  L.J.,  is  put  upon  the  sole  ground  that  this  policy  is  against 
public  policy.  He  puts  it  at  various  parts  of  his  judgment  in 
different  ways.  He  calls  it  a  contravention  of  public  interest,  in- 
jurious to  the  country,  inconsistent  with  public  duty,  repugnant  to 
the  interests  of  the  State,  and  no  doubt  there  are  equivalent  phrases 
to  be  found  in  many  judgments  where  their  application  is  expounded  : 
but  the  learned  judge,  beyond  using  these  phrases,  does  not  go  on 
to  explain  in  what  sense  they  are  used,  and  how  and  on  what 
principles  of  law  the  policy  in  question  was  unlawful. 

I  do  not  think  that  the  phrase  "against  public  policy  "  is  one 
which  in  a  Court  of  law  explains  itself.  It  does  not  leave  at  lar;re 
to  each  tribunal  to  find  that  a  particular  contract  is  against  public 
policy.  If  such  a  principle  were  admitted,  I  should  very  much  concur 
with  what  Serjeant  Marshall  said  in  the  first  edition  of  his  work  on 
marine  insurance  a  century  ago — "  To  avow  or  insinuate  that  it 
"  might,  in  any  caae,  be  proper  for  a  judge  to  prevent  a  party  from 
"  availing  himself  of  an  indisputable  priiu-ijilo  of  law,  in  a  Court  of 
"  justice,  upon  the  ground  of  SOUK-  notion  of  fancied  policy  or 
"  expedience,  is  a  new  doctrine  in  Westminster  Hall,  and  has  a 
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'direct  tendency  to  render  all  law  vague  and  uncertain.  A  rule  of 
'law,  once  established,  ought  to  remain  the  same  till  it  is  annulled 
'  by  the  Legislature,  which  alone  has  the  power  to  decide  on  the 
'  policy  or  expedience  of  repealing  laws,  or  suffering  them  to  remain 
'  in  force.  What  politicians  call  expedience  often  depends  on 
'  momentary  conjunctures,  and  is  frequently  nothing  more  than  the 
'  fine-spun  speculations  of  visionary  theorists,  or  the  suggestions 
of  party  and  faction.  If  expedience,  therefore,  should  ever 
'  be  set  up  as  a  foundation  for  the  judgments  of  Westminster  Hall,  the 
'  necessary  consequence  must  be  tluit  a  judge  would  be  at  full  liberty 
'to  depart  to-morrow  from  the  precedent  he  has  himself  established 
'to-day;  or  to  apply  the  same  decisions  to  different,  or  different 
'  decisions  to  the  same  circumstances,  as  his  notions  of  expedience 
'  might  dictate." 

But  I  do  not  think  the  law  of  England  does  leave  the  matter 
so  much  at  large  as  seems  to  be  assumed.  In  tnaiin'_r  of  various 
branches  of  the  law  learned  persons  have  analysed  the  soun 
the  law,  and  have  sometimes  expressed  their  opinion  that  such  and 
such  a  provision  is  bad  because  it  is  contrary  to  public  policy ;  but 
I  deny  that  any  Court  can  invent  a  new  head  of  public  jK>licy;  so 
a  contract  for  marriage  brokerage,  the  creation  of  a  j)erpetuity,  a 
contract  in  restraint  of  trade,  a  gaining  or  wagering  contract,  or, 
what  is  relevant  here,  the  assisting  of  the  King's  enemies  are  all 
undoubtedly  unlawful  things;  and  you  may  say  that  it  is  because 
they  are  contrary  to  public  jx)licy  they  are  unlawful ;  but  it  is  because 
these  things  haw  been  either  enacted  or  assumed  to  be  by  the 
common  law  unlawful,  and  not  because  a  judge  or  Court  have  a  right. 
to  declare  that  such  and  such  things  are  in  his  or  their  view  con- 
trary to  public  policy.  Of  course,  in  the  application  of  the  prin- 
ciples here  insisted  on,  it  is  inevitable  that  the  particular  case  must 
be  decided  by  a  judge;  he  must  find  the  facts,  and  he  must  decide 
whether  the  facts  so  found  do  or  do  not  come  within  the  principles 
which  I  have  endeavoured  to  describe — that  is,  a  principle  of  public 
policy,  recognised  by  the  law,  which  the  suggested  contract  is  in- 
fringing, or  is  supposed  to  infringe. 

If  this  is  the  true  view,  it  is  not  difficult  to  solve  the  question 
•whether  a  contract  of  insurance  made  before  a  war  and  sought  to  be 
enforced  in  respect  of  a  loss  incurred  before  the  war  is  illegal,  either 
in  its  inception  or  at  the  date  when  the  loss  was  incurred.  How- 
ever stated,  it  amounts  to  this — that  the  thing  done  must  be  in  its 
nature  an  assistance  to  the  public  enemy,  and  if  there  be  no  public 
enemy  there  can  be  no  aid  given  to  him.  Nor  is  this  a  mere  question 
of  words  ;  the  importance  of  the  whole  region  of  public  policy  involved 
makes  the  actual  existence  of  war  at  the  time  of  the  creation  of  the 
contract  or  its  fulfilment  necessary.  I  will  assume  for  my  present 
purpose  (though  I  think  it  might  well  be  debated)  that  the  Transvaal 
Company  did,  to  quote  the  language  of  Vaughan  Williams,  L.J., 
"  enter  into  this  contract  with  a  view  to  the  imminent  war  which 


"  might  or  might  not  break  out  with  Great  Britain." 
I  note  that  the  Lord  Justice  uses  the  phrase  "  immi 


inent,"  and 
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one  is  disposed  to  ask — Does  that  word  represent  a  principle  capable 
of  logical  application  to  the  propositions  ultimately  arrived  at?  It 
is  notorious  that  for  many  years  the  Transvaal  Government  hjftd  been 
purchasing  and  storing  up  arms  and  ammunition  to  an  enormous 
f.vtfiit  which  could  have  no  other  object  than  a  war  with  this 
country.  Were  all  the  contracts  made  with  British  subjects  illegal? 
or  \\ith  foreigners,  breaches  of  neutrality  on  the  part  of  countries 
of  which  such  subjects  were  supplying  arms  and  ammunition  to  the 
expected  enemy  of  the  British  Government?  No  such  principle  has 
ever  been  affirmed  by  any  lawyer  yet,  and  the  principles  upon  which 
commercial  intercourse  must  cease  between  nations  at  war  with  each 
other  can  only  be  where  the  heads  of  the  State  have  created  the 
state  of  war. 

Bynkershoek  propounds  the  principle  (His  Lordship  read  a  passage 
from  Qurest.  Juris  Publici,  lib.  1,  cap.  xxii.,  beginning,  "  Praemisi 
"  quemadtnodum,"  and  ending,  "  prohibendum  est."  The  passage 
is  quoted  in  Marshall  on  Insurance,  3rd  ed.  p.  30).  Throughout 
this  the  actual  existence  of  the  public  enemy  is  assumed,  and  it  is, 
as  I  have  said,  no  mere  technical  phrase.  It  must  be  the  enemy 
made  so  by  the  public  authority. 

In  order  to  produce  the  effect,  either  nationally  or  municipally, 
it  must  be  a  war  between  the  two  nations.  No  contract  or  other 
transaction  with  a  native  of  the  country  which  afterwards  goes  to  war 
is  affected  by  the  war.  The  remedy  is  indeed  suspended:  an  alien 
enemy  cannot  sue  in  the  Courts  of  either  country  while  the  war 
lasts;  but  the  rights  on  the  contract  are  unaffected,  and  when  the 
war  is  over  the  remedy  in  the  Courts  of  either  is  restored. 

The  earlier  writers  on  international  law  used  to  contend  that  some 

public  declaration  of  war  was  essential,  and  Valin,  writing  in  1770, 

does  not  hesitate  to  describe  Admiral  Boscawen's  operations  in  the 

Mediterranean  in  1754  as  acts  of  piracy,  because  no  actual  declaration 

of  war  had  been  made;  but  though  it  cannot  be  said  that  that  view  is 

now  the  existing  international  understanding,  it  is  essential  that  the 

hostility  must  be  the  act  of  the  nation  which  makes  the  war,  and  no 

amount  of  "  strained  relations  "   can   affect  the  subjects   of  either 

country    in    their    commercial    or    other    transactions — "  Quand    le 

'  conducteur  de  1'etat,  le  Souverain,  declare  la  guerre  a  un  autre 

'  Souveraiu,  on  entend  que  la  nation  entiere  declare  la  guerre  &  une 

'  autre  nation.     Car  le  Souverain  represents  la  nation,  et  agit  au 

'  nom  do  la  societe  entiere,  et  les  nations  n'ont  a  faire,  les  unes  aux 

'  autres,  qu'un  corps  dans  leur  qualite  de  nations.     Ces  deux  nations 

'  sont  done  ennemis ;  et  tous  les  sujets  de  1'une  sont  enneniie  de  tons 

'  les   sujets  de   1'autre.     L'usage  est  ici   conforme   aux   principee " 

(Vattel,  Droit  des  Gens,  liv.  3,  c.  5,  §  70). 

In  Muller  v.  Thompson  (1811,  2  Camp.  610;  12  R.R.  753)  Lord 
Ellenborough  held  that  the  voyage  to  Konigsberg  in  1810,  though 
the  relations  were  very  strained  between  this  country  and  Prussia, 
British  ships  being  actually  excluded  from  Prussia,  and  it  being 
objected  that  this  was  an  enemy's  port,  was  lawful  inasmuch  as  no 
war  was  declared  and  no  act  of  hostility  committed — we  could  not  be 
said  to  be  at  war,  which  alone  could  render  the  voyage  unlawful. 
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Trading  with  the  King's  enemies  is,  of  course,  illegal.  Under- 
taking by  contract  to  indemnify  the  King's  enemies  against  loss 
inflicted  by  the  King's  forces  is  also  illegal.  Such  things  are  mani- 
fastly  unlawful;  but  the  words  "King's  enemies"  are  a  necessary 
feature  of  the  last  proposition. 

Substituting  the  word  "aliens,"  who  may  possibly  or  even  pro- 
bably become  the  King's  enemies — and  in  this  case  the  loss  and  the 
policy  were  both  before  there  were  any  persons  who  could  answer  to 
that  description — it  would  be,  to  my  mind,  to  introduce  a  new  prin- 
ciple into  our  law  to  hold  that  the  probability  of  a  war  should  have 
the  same  operation  as  war  itself.  It  is  war  and  war  alone  that 
makes  trading  illegal. 

I  think  no  more  striking  example  of  the  mischief  which  might 
result  from  so  loose  a  mode  of  applying  the  principle  of  public  policy 
in  Courts  of  justice  could  be  found  than  the  example  which  i-licited 
Serjeant  Marshall's  protest,  which  I  have  quoted  above.  Lord  Mans- 
field had  expressed  the  opinion  that  it  was  good  policy  to  permit  an 
insurance  by  British  underwriters  of  enemies'  goods,  because  we 
might  obtain  more  in  premiums  than  we  should  lose  by  capture ;  but 
thie,  in  my  view,  was  plainly  wrong,  and  Valin,  followed  by  Pothier 
and  Emergon,  denounced  such  insurance,  and  said  that  by  the  English 
practice  one  part  of  the  nation  was  restoring  them  by  insurance  what 
another  part  took  from  them  by  arms. 

If  it  were  competent  to  a  Court  of  law  to  consider  the  question 
which  Vaughan  Williams,  L.J.,  propounds  upon  principles  of  public 
policy,  apart  from  the  known  and  ascertained  rule  that  intercourse 
between  nations  at  war  is  forbidden,  (which,  for  the  reasons  I  have 
given,  I  think  it  is  not),  I  should  answer  the  question  in  a  different 
way  from  that  at  which  he  arrives.  of  a  known  and  ascer- 

tained rule  which  makes  it  clear  whether  a  contract  is  unlawful  or 
not,  each  of  the  contending  parties  to  a  contract  must  look  all  round 
the  political  horizon,  and  form  a  judgment  whether  in  some  one  or 
more  contingencies  the  fulfilment  of  it  may  be  injurious  to  his  own 
country  in  the  event  of  war;  and  I  note  here  again  the  word 
"  imminent  "  finds  a  place  in  the  learned  judge's  question.  It  seems 
to  me  that  the  hindrance  done  to  the  free  commercial  intercourse 
between  nations  would  be  far  more  injurious  to  the  interests  of  both 
than  the  injury  the  learned  judge  suggests. 

But,  further ^as  the  learned  judge  himself  points  out,  the  question 
depends,  not  on  what  afterwards  takes  place,  but  on  whether  the 
supposed  contract  is  illegal  in  its  inception.  The  learned  judge  says, 
"  The  accident  of  no  war  occurring  would  merely  prevent  any  claim 
"  arising,  but  would  not  affect  the  legality  of  the  contract  or  its  con- 
"  etruction."  I  think  the  learned  judge  is  mistaken  here,  because 
the  Transvaal  Government  might  have  seized  the  gold,  although  no 
war  had  taken  place;  but  the  proposition  is  one  which  discloses  the 
impolitic  nature  of  such_  a  principle.  The  Courts  would  have  to  con- 
sider whether  war  was  probable  or  "  imminent,"  and  the  contract 
would  have  to  be  regarded  as  illegal,  not  because  war  occurred,  but 
because  war  was  likely  to  occur.  I  cannot  imagine  worse  public 
policy  than  this. 
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My  Lords,  1  conclude  by  reading  the  word*  uf  Parke,  B.,  on  thin 
ami  1  only  desire  to  add  that  the  authorities  referred  to  in  the  argu 
iiu-nt  do  not  justify  the  proposition  that  expected  wars  render  a 
contract  illegal  between  citizens  of  the  two  nation*  between  whom 
war  is  anticipated,  und  to  lay  down  such  a  rule  would  be  to  establish 
an  nituvly  new  code  for  \\hich  tin-re  is  no  authority  in  the  law. 

My  Lords,  I  conclude  by  reading  the  words  of  Parke,  B.,  on  this 
subject   when   advising  your  Lordship.*'    lloust-   in   Egerton  v.   Lord 
Broumlow  and  Otlwrs,  4  H.L.C.,  at  p.  123 — "  To  allow  this  to  be  a 
ground  of  judicial  decision  would  lead  to  the  greatest  uncertainty 
;ind  confusion.     It  is  the  province  of  the  statesman,  and  not  the 
'  lawyer,  to  discuss,  and  of  the  Legislature  to  determine,  what  is  the 
'  best  for  the  public  good,  and  to  provide  for  it  by  proper  enact- 
ments.    It  is  the  province  of  the  judge  to  expound  the  law  only; 
tin-  written  from  the  statutes;  the  unwritten  or  common  law  from 
decisions  of  our  predecessors  and  of  our  existing  Courts,  from 
text-writers   of  acknowledged  authority,   and   upon  the  principles 
'  to  be  clearly  deduced  from  them  by  sound  reason  and  just  inference ; 
'  not  to  speculate  upon  what  is  the  best,  in  his  opinion,   for  the 
'  advantage  of  the  community.     Some  of  these  decisions  may  have, 
'  no  doubt,  been  founded  upon  the  prevailing  and  just  opinions  of 
the  public  good;  for  instance,  the  illegality  of  covenants  in  restraint 
of  marriage  or  trade.     They  have  become  a  part  of  the  recognised 
1  law,  and  we  are  therefore  bound  by  them,  but  we  are  not  thereby 
'  authorised  to  establish  as  law  everything  which  we  may  think  for 
'  the  public  good,  and  prohibit  everything  which  we  think  otherwise." 
It  is  not  necessary  to  go  through  all  the  principles  of  law  which 
may  make  a  contract  altogether  illegal.     As  a  wagering  contract  is 
illegal,    so    wills   creating  a   perpetuity   have   no   operation    in   that 
respect,  but  it  is  enough  for  the  purpose  I  have  in  hand.     They  are 
defined  legal  principles,  known  to  and  absolutely  fixed  as  part  of  our 
law,  and  a  judge  is  called  upon  to  bring  the  instrument  he  has  to 
construe  to  the  test — whether  it  is  or  is  not  within  such  principles; 
but  I  do  not  think  he  has  any  jurisdiction  to  bring  into  the  discus- 
sion his  own  view  of  what  he  may  consider  an  inexpedient  thing  in 
his  own  peculiar  view  of  public  policy.     To  permit  such  a  discussion 
to  arise  it  must  be  a  question  of  some  public  policy  recognised  by  the 
law. 

To  apply  what  I  have  said  to  this  case,  I  do  not  deny  that  a  judge 
has  a  right  to  consider  whether  the  thing  incriminated  is  an  adherence 
to  the  King's  enemies,  or  something  calculated  to  assist  them ;  but  I 
do  not  think  we  are  at  liberty  to  consider  whether  the  contract  might 
be  against  public  policy,  because  one  of  the  parties  to  it  might  become 
an  alien  enemy  afterwards. 

For  these  reasons  I  move  your  Lordships  that  this  appeal  be 
dismissed  and  the  judgment  of  the  Court  of  Appeal  affirmed  with 
ootte. 

Lord  Macnaghten  (read  by  Lord  Davey) — My  Lords,  I  assume 
that  the  corporation,  which  \\:us  plaintiff  in  the  action,  and  is  now 
respondent  here,  was  to  all  intents  and  purposes  in  the  position  of  a 
natural-born  subject  of  the  late  South  African  Republic.  I  do  not 
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think  it  can  be  entitled  to  any  exceptional  favour  or  to  any  peculiar 
indulgence  by  reason  of  the  fact,  if  it  be  a  fact,  that  the  bulk  of  its 
shareholders  were  of  European  nationality.  If  all  its  members  had 
been  subjects  of  the  British  Crown,  the  corporation  itself  would  have 
been  none  the  less  a  foreign  corporation,  and  none  the  less  in  regard 
to  this  country  an  alien. 

I  assume,  further,  that  the  seizure  which  has  given  rise  to  the 
claim  on  which  the  action  is  founded  was  made  by  the  Governim'iit 
of  the  South  African  Republic  in  immediate  contemplation  of  war 
with  this  country,  which  that  Government  was  then  determined  at 
all  hazards  to  bring  about  unless  this  country  would  submit  to 
conditions  which  no  Sovereign  State  with  a  particle  of  self-respect 
could  entertain. 

Notwithstanding  these  assumptions,  and  notwithstanding  the  very 
able  argument  of  the  learned  counsel  for  the  appellants,  it  seems  to 
me  to  be  perfectly  clear  that  there  is  no  defence  to  the  action. 

I  think  the  learned  counsel  for  the  respondent  was  right  in  saying 
that  the  law  recognises  a  state  of  peace  and  a  state  of  war,  but  that 
it  knows  nothing  of  an  intermediate  state  which  is  neither  the  one 
thing  nor  the  other — neither  peace  nor  war.  In  every  community 
it  must  be  for  the  supreme  power,  whatever  it  is,  to  determine  the 
policy  of  the  community  in  regard  to  peace  and  war.  It  is  not,  I 
think,  for  private  individuals  to  pronounce  upon  the  foreign  relations 
of  their  sovereign  or  their  country  and  to  measure  their  own  responsi- 
bilities arising  out  of  civil  contracts  with  foreigners  by  a  standard 
of  public  policy  which  they  set  up  for  themselves,  even  though  their 
views  may  be  right  in  the  abstract  and  might  jKxssibly  find  acceptance 
with  a  jury  of  their  countrymen  if  such  a  question  were  within  the 
competence  of  such  a  tribunal.  Public  policy,  in  my  opinion,  requires 
a  good  citizen  in  matters  of  this  sort  to  conform  to  the  rule  and  guid- 
ance of  the  State.  However  critical  may  be  the  condition  of  affairs, 
however  imminent  war  may  be,  if  and  so  long  as  the  Government  of 
the  State  abstains  from  declaring  or  making  war  or  accepting  a  hostile 
challenge,  there  is  peace — peace  with  all  attendant  consequences — 
for  all  its  subjects. 

The  result  therefore  in  the  present  case  is  that,  however  hostile 
the  intentions  of  the  South  African  Republic  may  have  been  at  the 
moment  when  this  gold  was  seized,  the  seizure  must  be  treated  as  a 
seizure  in  time  of  peace  between  the  Republic  and  this  country. 

The  event  which  happened  was  within  the  terms  of  the  policy, 
and  there  is  no  ground  on  which  the  underwriters  can  dispute  their 
liability. 

The  appeal,   I  think,   must  be  dismissed  with  costs. 
My  noble  and  learned  friend,  Lord  Shand,  concurs  in  this  opinion. 
Lord  Davey — My  Lords,  I  do  not  think  it  necessary  to  state  the 
facts  of  this  case,  or  to  discuss  in  any  detail  the  numerous  cases  which 
were  cited  in  the  course  of  the  argument.     I  should,  if  I  were  to  do 
so,  be  only  troubling  your  Lordships  with  a  repetition  of  what  has 
been  said,  and  I  believe  will  be  said,  by  my  noble  and  learned  friends. 
I  will  content  myself  by  stating  concisely  how  the  case  presents  itself 
to  my  mind,  and  the  conclusion  to  which  I  have  arrived. 
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1  think  it  must  be  token  that  the  respondent  company  was  tech- 
nically .in  ;ilit -ii,  and  became,  on  the  breaking  out  of  hostilities  between 
tills  country  and  the  South  African  IJepublic,  an  alien  enemy.  I  also 
assume,  in  .ieo.n  lance  with  the  •  :  D  Anlnrt  \ .  d'nii/,  -'i  B.  A  S. 

:hat    tin-    loss   occasioned    by    the    embargo    placed    mi    tin-    goods 

by  the  assured's  own  (iovernment  might,  in  ordinary  circumstance*, 
be  recovered  on  the  policy. 

My  Lords,  there  are  three  rules  which  are  established  in  our 
common  law.  The  tii>t  is  that  tin-  King's  subjects  cannot  trade  with 
an  alien  enemy,  i.e.,  a  person  owing  allegiance  to  a  Government  at 
war  with  the  King,  without  the  King's  licence.  Every  contract  made 
in  \iolation  of  this  principle  is  void,  and  goods  which  are  the  subject 
of  such  a  contract  are  liable  to  confiscation.  The  second  principle 
is  11  corollary  from  the  first,  but  is  also  rested  on  distinct  grounds  of 
public  pob'cy.  It  is  that  no  action  can  be  maintained  against  an 
insurer  of  an  enemy's  goods  or  ships  against  capture  by  the  British 
nineiit.  One  of  the  most  effectual  instruments  of  war  is  the 
crippling  of  the  enemy's  commerce,  and  to  permit  such  an  insurance 
would  be  to  relieve  enemies  from  the  loss  they  incur  by  the  action  of 
British  arms,  and  would  therefore  be  detrimental  to  the  interests  of 
the  insurer's  own  country.  The  principle  ecpually  applies  where  the 
insurance  is  made  previously  to  the  commencement  of  hostilities,  and 
was  therefore  legal  in  its  inception,  and  whether  the  person  claiming 
on  the  policy  be  a  neutral  or  even  a  British  subject  if  the  insurance 
be  effected  on  behalf  of  an  alien  enemy.  The  third  rule  is  that,  if  a 
.is  taken  place  before  the  commencement  of  hostilities,  the  right 
of  action  on  a  policy  of  insurance  by  which  the  goods  lost  were  insured 
is  suspended  during  the  continuance  of  war,  and  revives  on  the 
restoration  of  peace. 

In  the  present  case  the  third  rule  would  have  constituted  a  defence 
to  the  present  action  ;  but  the  parties,  being  desirous  to  obtain  a 
decision  on  the  merits  of  the  case,  waived  the  objection.  I  have  some 
doubt  whether  it  was  competent  for  the  parties  to  take  this  course, 
for  it  humbly  appears  to  me  that,  the  objection  being  based  on  con- 
siderations of  public  policy  affecting  the  Sovereign,  his  Courts  should 
be  held  bound  to  take  notice  of  the  plaintiff's  inability  to  sue,  and  I 
do  not  think  that  this  observation  is  inconsistent  with  Fliiult  \. 
Waters,  IS! I'.  \'»  East,  260;  13  H.R.  457.  But  the  point  is  now 
happily  academic,  and  1  do  not  desire  to  make  it  a  ground  of 
judgment. 

Your  Lordships  will  have  observed  that,  in  each  of  the  rules  on 
this  subject  which  I  have  endeavoured  to  formulate,  the  actual  com 
mencemeiit  of  hostilities  is  made  the  time  when  and  the  occasion  on 
which  the  rule  comes  into  operation.  The  learned  counsel  for  the 
appellant  has  endeavoured  to  j^rsuade  your  Lordships  to  extend  their 
operation  to  a  period  when  the  relations  between  two  Governments 
;  rained  and  war  is  imminent,  though  the  peace  has  not  been 
broken  and  negotiations  are  still  continued,  on  the  grounds  that  the 
same  principles  of  public  policy  are  as  applicable  to  such  a  state 
of  things  as  to  a  time  of  actual  hostility.  In  the  case  before  us 
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he  says  that  the  seizure  of  the  gold  by  the  Government  of  the  South 
African  Republic  was  in  contemplation  of  and  with  a  view  to  the 
eventuality  of  war.  The  seizure  of  the  gold,  however,  was  not  in 
itself  an  act  of  hostility  against  this  country. 

My  Lords,  I  am  not  disposed  to  agree  to  such  an  extension  of 
the  law,  which  appears  to  me  to  be  unsupported  by  any  authority. 
Public  policy  is  always  an  unsafe  and  treacherous  ground  for  legal 
decision,  and  in  the  present  case  it  would  not  be  easy  to  say  on  which 
side  the  balance  of  convenience  would  incline.  On  the  one  hand,  such 
an  extension  of  the  law  as  your  Lordships  are  invited  to  lay  down 
would  certainly  lead  to  interference  with  the  lawful  contracts  and 
commercial  pursuits  of  the  King's  subjects.  It  might  conceivably 
precipitate  a  state  of  war  which  it  was  the  object  of  statesmen  to 
avert;  and  I  think  there  is  Lrivat  force  in  the  observation  madv  l>y 
Romer,  L.J.,  as  to  the  difficulty  of  determining  the  intention  of  a 
foreign  Government,  and  the  embarrassment  which  mi^ht  ensue-  from 
our  Courts  being  obliged  to  decide  a  question  of  that  kind  as  one  of 
fact.  I  quote  the  following  passage  from  the  judgment  of  the 
learned  Lord  Justice — "  I  think  the  intention  of  a  foreign  Government 
"at  any  given  time  ought  by  these  Courts,  for  such  a  purpose  as 
"  that  which  I  am  now  considering,  to  be  treated  as  conclusively 
';  determined  by  the  way  in  which  our  Government  chooses  or  has 
"  chosen  to  deal  with  that  foreign  Government,  and  that  where  our 
"  Government  has  not  treated  the  foreign  Government  as  brin«_' 
"  hostile  at  a  particular  time,  our  Courts  ought  not  to  try  and 
"ascertain  what  was  then  in  the  minds  of  the  King,  President,  or 
"  responsible  Ministers,  or  authorities  of  the  foreign  Government." 

Against  these  considerations  is  to  be  set  only  the  possible  but 
somewhat  remote  advantage  to  our  Government  which  might  accrue 
from  the  enforcement  of  the  rule  contended  for  by  the  appellant. 

My  Lords,  I  prefer  to  abide  by  the  limits  of  the  law  as  laid  down 
in  the  decided  cases  and  by  the  text-writers,  and  I  therefore  think 
that  the  decision  of  Matthew,  J.,  and  the  Court  of  Appeal  should  be 
affirmed. 

Lord  Brampton  (read  by  Lord  Lindley) — My  Lords,  I  am  of  opinion 
that  the  respondent  is  entitled  to  your  Lordship's  judgment.  At  first 
sight  the  case  may  appear  to  be  fraught  with  difficulty ;  but  when  the 
material  facts,  which  are  few  and  simple,  are  ascertained  and  under- 
stood, the  difficulty  will,  as  I  think,  be  found  to  be  more  apparent 
than  real. 

The  plaintiff  is  a  company  incorporated  under  the  laws  of  the 
South  African  Republic  for  the  purpose  of  working  gold  mines  therein. 
The  majority  of  its  shareholders  are  subjects  of  the  United  Kingdom. 
The  company  has  an  office  and  a  committee  of  management  in 
England,  and  it  was  a  custom  of  the  company  to  transmit  to  this 
country  gold  bullion  for  sale  and  distribution  of  the  profits  amongst 
its  shareholders.  The  company  clearly  must  be  treated  as  a  subject 
of  the  Republic,  notwithstanding  the  nationality  of  its  shareholders. 

In  the  early  autumn  of  1899  the  company  was.  in  the  ordinary 
course  of  business,  about  to  send  to  the  United  Kingdom  a  large 
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amount  of  such  bullion,  and  on  August  1  it  effected  a  policy  of 
uce  on  its  transit  from  the  mines  to  England  with  underwriters 
at  Lloyd's,  the  defendant,  a  British  subject,  being  one.  On 
October  L»  tlu>  bullion  was  placed  in  the  mail  train  at  Johannesburg 
for  rtmveyance  to  Cape  Town  en  route  for  its  destination.  It  reached 
Vereeni-ini:.  the  frontier  station  of  the  Republic,  in  safety;  but  on 
its  arrival  tluiv  it  was  seized  and  appropriated  by  the  then  Govern- 
iii  nt  of  the  Republic,  and  became  totally  lost  to  the  plaintiff.  When 
the  bullion  \\as  so  seized  there  can  be  no  doubt  that  the  friendly 
•us  between  this  country  and  the  South  African  Republic  were 
uir.eh  strained;  but  both  countries  were  negotiating  for  a  settlement 
of  their  differences,  and  it  was  not  until  the  afternoon  of  October  11 
that  war  was  declared  between  them,  from  which  date  they  continued 
in  open  hostility  until  the  end  of  May,  1902.  The  action  was  com- 
menced on  January  30,  1900,  the  crucial  issue  between  the  parties 
U'ini:  whether  war  had  been  commenced,  or  a  state  of  hostility 
equivalent  to  a  state  of  war,  so  far  as  the  insurance  was  affected, 
was  in  existence  between  the  two  countries  when  the  seizure  wa«  made 
on  October  2,  1899.  If  the  answer  was  in  the  affirmative,  the 
plaintiff,  as  a  subject  of  the  Republic,  could  not  recover  upon  his 
policy  against  the  defendant,  an  English  subject  and  an  alien  enemy 
of  the  plaintiff's  country;  for,  although  covered  by  the  words  of  the 
policy,  it  would  have  been  a  loss  happening  during  the  existence  of 
hostilities,  and  within  the  proviso  which,  according  to  the  language 
of  Lord  Ellenborough  in  Brandon  v.  Curling,  1803,  4  East,  7  R.H. 
.V.ii',  is  in  all  cases  considered  as  engrafted  in  every  insurance,  namely, 
'•  that  this  insurance  shall  not  extend  to  cover  any  loss  happening 
"  during  the  existence  of  hostilities  between  the  respective  countries 
"of  the  assured  and  the  assurer."  The  reason  he  assigns  for  this  is, 
"  because,  during  the  existence  of  such  hostilities,  the  subjects  of  the 
"  one  country  cannot  allowably  lend  their  assistance  to  protect  by 
"  insurance  the  property  and  commerce  of  the  subjects  of  the  other." 
The  law  is,  in  other  words,  also  explained  by  Willes,  J.,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Esposito  v.  Bowden, 
7  E.  &  B.  779 — "  It  is  now  fully  established  that  the  presumed  object 
of  war  being  as  much  to  cripple  the  enemy's  commerce  as  to 
'  capture  his  property,  a  declaration  of  war  imports  a  prohibition 
'  of  commercial  intercourse  and  correspondence  with  the  inhabitants 
•  of  the  enemy's  country,  and  that  such  intercourse,  except  with  the 
'  licence  of  the  Crown,  is  illegal."  If,  however,  the  answer  to  the 
issue  between  the  parties  ought  to  be,  as  I  think  it  was,  rightly  found 
by  Mathew,  L.J.,  in  the  negative,  the  plaintiff  company  was  clearly 
entitled  (subject  to  a  point  which  was  waived)  to  recover  its  loss  from 
the  defendant,  for  both  the  making  of  the  contract  of  indemnity  and 
insurance  and  the  loss  by  seizure — which  was  simply  an  outrage  by 
the  Republic  upon  its  own  subject — occurred  before  the  declaration 
of  war.  By  way  of  defence  it  was  urged  that  the  seizure  of  the  bullion 
by  the  Government  of  the  Republic  was  incidental  to  actual  or 
expected  hostilities  against  Her  Majesty  Queen  Victoria,  and  for  the 
purpose  of  supplying  the  Republic  with  funds  to  levy  war  upon  Her 
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Majesty,  and  that,  coupled  with  the  actual  declaration  of  war  which 
followed,  created  a  state  of  hostility  against  Her  Majesty,  and  ren- 
dered the  plaintiff's  claim  for  indemnity  contrary  to  public  policy 
and  irrecoverable. 

This  contention,  though  very  ingenious  and  exceedingly  well 
argued  by  the  learned  counsel,  affords,  in  my  opinion,  no  bar  to 
this  action.  It  was  an  endeavour  to  extend  the  well-established 
principle  described  by  Lord  EUenborough  so  as  to  meet  the  circum 
stances  of  this  case,  in  which  undoubtedly  hostile  intentions  were 
made  manifest  by  word  and  by  action  during  the  time  negotiations 
for  peace  were  being  earned  on,  though  no  declaration  or  act  of 
\\ar  was  made  or  done  until  after  the  British  Government  had 
signified  by  silence,  on  October  11,  the  non-acceptance  of  the 
ultimatum  of  the  Republic  received  on  the  previous  day.  No  derided 
authority  supporting  this  contention  was  cited  to  your  lordships, 
while,  in  my  opinion,  reason  and  good  sense  are  against  it. 

Every  prudent  Government  naturally  endeavours  and  takes  steps 
to  place  itself  in  a  condition  to  uphold  its  own  country  in  tin- 
possible  event  of  a  state  of  hostility  arising  with  any  other  po\\er. 
and  it  would  indeed  l>e  strange  that  a  declaration  of  war  should 
lie  held  to  have  relation  back  to  an  indefinite  period  of  time  during 
which  l>oth  the  hostile  countries,  believed  themselves  to  be  and  con- 
ducted themselves  towards  each  other  as  in  a  condition  of  amity, 
and  were  negotiating  with  a  view  to  avoid  any  rupture  of  a  then 
existing  state  of  peace.  I  do  not  think  it  necessary  to  say  more. 

In  my  opinion  the  judgments  of  Mathew,  L.J.,  and  of  the 
majority  of  the  Court  of  Appeal  ought  to  be  upheld,  and  this 
appeal  dismissed  with  costs. 

Lord  Robertson — My  Lords,  the  fulness  with  which  this  very 
interesting  case  is  being  discussed  by  some  of  my  noble  and  learned 
friends  may  absolve  me  from  saying  more  than  a  few  words.  I 
agree  that  the  appeal  ought  to  be  dismissed,  but  I  wish  to  rest  my 
concurrence  on  one  definite  ground,  namely,  that  at  the  date  of  the 
seizure  the  South  African  Republic  was  not  at  war  with  Queen 
Victoria.  That  this  company  was  a  Transvaal  subject,  and  that 
the  nationality  of  its  shareholders  is  immaterial ;  that  the  gold  was 
seized  as  sinews  of  a  war  against  Great  Britain  intended  by  the 
seizers  and  morally  inevitable;  these  propositions  I  accept  as  the 
conditions  of  the  argument ;  and  it  is  obvious  that  the  circumstance 
that  this  gold  was  insured  lessened,  pro  tanto,  the  pressure  of  the 
war  once  it  broke  out. 

But  then  the  question  is,  Does  this  state  of  facts  bring  the  case 
within  any  prohibition  of  the  common  law?  Now,  after  very  care- 
ful consideration  of  this  question  and  with  a  high  appreciation  of  the 
judgment  of  Vaughan  Williams,  L.J.,  I  am  satisfied  that,  near  a» 
in  every  sense  the  state  of  things,  at  the  time  of  the  seizure  was  to 
war,  it  is  yet  separated  from  it  by  a  line  of  the  sharpest  and  most 
definite  kind.  It  cannot  be  affirmed  that  at  the  moment  in  question 
there  was  a  state  of  war  between  this  country  and  the  Transvaal. 
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That  the  Transvaal  was  a  future  enemy,  an  intending  enemy,  that 
slu-  \\;is  arminir,  and  that  this  seizure  was  an  act  of  anning — all 
this  I  assume  and  I  believe;  and  if  tin-  principle  of  the  cases  about 
actual  war  really  involved  cases  of  impending  war,  I  should  not  be 
dctcncd  by  the  absence  of  any  former  decision  from  applying  it. 
But  for  the  purposes  of  the  present  question  there  are,  as  it  seems 
t<»  me,  but  two  categories — war  ami  imt  war;  and  the  difference 
between  the  two  things  is  essential.  The  present  case  is  perhaps  as 
stroiiLT  a  <;IM  as  can  occur,  but  in  it  war  was  still  a  contingency  or 
futurity.  To  extend  the  law's  prohibition  of  trading  with  the  King's 
enemies  to  future  or  contingent  enemies  would  be  subversive  of  the 
broad  and  palpable  distinction  between  peace  and  war,  would  be 
unworkable  in  practice,  and  productive  of  endless  uncertainty  and 
loss.  I  mention  these  considerations  not  as  if  we  were  here  as 
legislators,  or  hod  to  decide  upon  a  balance  of  general  considerations. 
But  the  question  whether  it  is  workable  or  salutary  is  one  of  the 
tests  of  any  legal  doctrine,  and  I  am  satisfied  that  the  law  against 
trade  with  enemies  is  inapplicable  to  the  events  now  in  question. 

Lord  Lindley — My  Lords,  I  will  not  detain  your  Lordships  by 
recapitulating  the  facts  of  this  case.  I  will  only  ask  your  Lordships 
to  bear  in  mind  that  the  policy  was  effected  and  the  loss  of  the  goods 
insured  took  place  before  war  was  declared  or  broke  out.  These 
facts  are  of  cardinal  importance. 

Before  considering  the  legality  or  illegality  of  the  policy,  it  is 
desirable  to  consider  the  legal  position  of  the  company  assured  by 
it.  The  company  was  incorporated  and  registered  according  to  the 
laws  of  the  Transvaal,  and  it  carried  on  business  there.  It  had  gold 
mines  there  and  extracted  gold  from  them,  and  sent  such  gold  to 
England  or  Europe  for  sale  and  division  of  profits  amongst  its 
shareholders.  It  had  also  a  London  office  and  London  committee 
of  management.  For  all  purposes  material  for  the  determination 
of  the  present  appeal  the  company  must,  in  my  opinion,  be  regarded 
as  a  company  resident  and  carrying  on  business  in  the  Transvaal. 
though  not  exclusively  there.  It  was  subject  to  the  laws  of  that 
country.  When  war  broke  out  the  company  became  an  alien  enemy 
of  this  country.  See  the  American  case  of  Society  for  the  Pro- 
pagation of  tht  Gospel  v.  Wheeler,  2  Gallison,  105.  If  it  becomes 
material  to  attribute  nationality  to  the  company  it  would,  in  my 
opinion,  be  correct  to  say  that  the  company  was  a  Transvaal  com- 
pany and  a  subject  of  the  Transvaal  Government,  although  almost 
all  its  shareholders  were  foreigners  resident  elsewhere  and  subjects 
of  other  countries.  But  when  considering  questions  arising  with 
an  alien  enemy,  it  is  not  the  nationality  of  a  j>erson,  but  his  place 
of  business  during  war  that  is  important.  An  Englishman  carry! m; 
on  business  in  an  enemy's  country  is  treated  as  an  alien  enemy  in 
considering  the  validity  or  invalidity  of  his  commercial  contracts 
(M'Connell  v.  Hector,  3  B.  &  P.  113;  6  R.R.  724).  Again,  tin- 
subject  of  a  State  at  war  with  this  country,  but  who  is  carrying 
on  business  here  or  in  i»  foreign  neutral  country,  is  not  treated  as  an 
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alien  enemy;  the  validity  of  his  contracts  does  not  depend  on  his 
nationality,  nor  even  on  what  is  his  real  domicile,  but  on  the  place  or 
places  in  which  he  carries  on  his  business  or  businesses  (TFe//.<  v. 
Williams  (9  W.  3),  1  Ld.  Rayin.  2«2;  1  Salk.  46).  As  observed 
by  Sir  William  Scott  in  The  "  Tonge  Cln**inn,"  1804,  5  Ch.  Rob. 
302-3,  "  a  man  may  have  mercantile  concerns  in  two  countries, 
"  and  if  he  acts  as  a  merchant  of  both  he  must  be  liable  to  be 
"considered  as  a  subject  of  both  with  regard  to  the  transactions 
"  originating,  respectively,  in  those  countries.  That  he  has  no 
"  fixed  counting-house  in  the  enemy's  country  will  not  be  decisive." 
See  also  The  "  Portland,"  1800,  3  Ch.  Rob.  41. 

I  pass  now  to  consider  the  seizure  and  its  effect  on  the  rights 
of  the  assured  against  the  underwriters. 

The  risk  of  loss  by  seizure  by  a  foreign  Government  was  clearly 
insured  against  in  the  sense  that  the  general  words  of  the  j>olicy 
covered  such  a  risk.  But  even  if  this  particular  risk  is  one  which 
cannot  be  lawfully  insured  against,  the  fact  that  the  general  words 
cover  it  does  not  render  the  policy  illegal  ah  initio  ;  the  only  conse- 
quence is  that  the  general  words  must  be  read  as  subject  to  an 
implied  proviso  that  they  are  not  intended  to  cover,  and  do  not 
rover,  any  risk  against  which  it  is  unlawful  to  insure.  Therefore, 
if  the  seizure  in  question  could  not  be  lawfully  insured  against,  the 
general  words  ought  not  to  be  held  to  cover  it.  This  rule  for  dealing 
with  general  words  in  policies  of  insurance  was  formulated  and 
acted  upon  in  Furtndn  \.  Jtorfrrs,  3  B.  &  P.  191;  6  R.R.  752; 
and  Kellner  v.  Le  Mesurier,  4  East,  396 ;  7  R.R.  581 ;  and  has 
been  recognised  ever  since.  In  those  cases  it  was  held  that  general 
words  did  not  cover  loss  by  capture  by  British  forces  of  an  enemy's 
goods  insured  before  the  war  broke  out. 

The  policy  being  effected  before  war  broke  out,  it  is  not  invalid 
upon  the  ground  that  it  was  when  made  a  contract  with  a  then 
alien  enemy;  nor  can  it  be  treated  as  an  invalid  contract  ab  iiiif/o 
by  reason  of  the  generality  of  its  terms.  This  was  in  fact  conceded 
by  the  counsel  for  the  appellants  in  his  reply.  The  question  then 
is  reduced  to  this — Is  the  seizure  in  question  one  which  it  is  unlawful 
to  insure  against? 

My  Lords,  one  ground,  and  one  ground  only,  is  invoked  to  show 
that  it  is,  and  that  ground  is  the  ground  of  public  policy.  A 
contract  or  other  transaction  which  is  against  public  policy,  i.e., 
the  general  interest  of  this  country,  is  illegal  (4  H.L.C.  161,  195-6); 
but  public  policy  is  a  very  unstable  and  dangerous  foundation  on 
which  to  build  until  made  safe  by  decision.  On  this  point  I 
venture  to  remind  your  lordships  of  the  weighty  observations  of 
Alderson,  B.,  and  Parke,  B.,  in  Egerton  v.  BrownJow,  4  H.L.C. 
106,  123. 

The  seizure  of  the  gold  in  the  present  case  was  a  distinct  gain 
to  the  captors.  To  indemnify  the  owner  of  the  gold  against  the 
loss  of  such  gold  is  clearly  a  benefit  to  the  owner,  and  such  an 
indemnity  is  a  benefit  to  a  person  who  is  regarded  as  an  enemy  as 
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soon  as  war  breaks  out.  But  he  was  not  an  enemy  when  the 
policy  was  effected  nor  when  the  gold  was  seized,  and  how  it  can 
be  against  the  policy  of  this  country  to  keep  faith  with  him  when 
the  war  is  over  I  fail  to  see.  He  cannot,  of  course,  sue  in  this 
country  during  the  war  if  the  defendants  raise  that  objection;  but 
they  do  not.  The  contention  is  that  if  the  war  were  over  this 
action  could  not  be  maintained. 

Reference  was  made  in  the  argument  to  such  cases  as  The  "  Jem 
Fredrrifk,"  5  Ch.  Rob.  129,  and  The  "  Boeder  TA^,"  1804,  5  Ch. 
Rob.  233,  to  show  that  contracts  made  before  war  breaks  out,  but  in 
contemplation  of  it,  for  the  protection  of  enemy's  property  against 
British  capture,  will  not  be  recognised  in  this  country.  This  is  in- 
telligible enough ;  for  to  recognise  such  contracts  would  be  to 
defeat  the  object  of  this  country  in  effecting  the  capture.  It  would 
be  to  undo  by  means  of  British  tribunals  the  work  done  for  the 
British  nation  by  its  naval  or  military  forces.  Anything  which 
would  produce,  or  be  calculated  to  produce,  such  an  effect  as  that 
would  be  clearly  against  public  policy,  and  be  judicially  dealt  with 
accordingly.  I  am  unable  myself  to  bring  the  present  case  within 
this  principle.  The  view  that  public  policy  requires  an  extension 
of  rules  already  recognised  so  as  to  meet  the  present  case  has  been 
very  clearly  presented  by  Vaughan  Williams,  L.J.,  in  his  judgment. 
I  am  unable,  however,  to  arrive  at  the  same  conclusion.  His  view 
appears  to  me  to  be  based  on  the  doctrine  which  identifies  every 
subject  of  a  State  with  its  own  Government. 

This  doctrine  was  no  doubt  laid  down  in  Conway  v.  Gray,  10 
East,  536;  12  R.R.  362  n. ;  15  R.R.  615  ».,  and  so  long  as  that 
case  stood  there  was  authority  for  the  proposition  that  an  ordinary 
policy  of  insurance  does  not  cover  a  loss  occasioned  by  the  seizure 
of  the  assured  property  by  the  Government  of  the  country  of  the 
assured.  But  even  before  1861  this  doctrine  can  hardly  be  said 
to  have  been  regarded  as  settled  law ;  it  has  never  been  accepted 
in  America.  The  subject  was  carefully  examined  in  the  second 
edition  of  Arnould  on  Insurance,  vol.  h.  pp.  803,  ft  seq.,  and  in 
3  Kent's  Commentaries,  vol.  iii.  pp.  292,  et  seq.  In  1861  Aubert 
v.  Gray,  3  B.  &  S.  163,  finally  repudiated  any  such  general  doctrine 
in  this  country.  It  was,  however,  unnecessary  in  that  case  to 
decide  whether  such  a  seizure  would  be  covered  by  a  policy  if  the 
seizure  occurred  during  or  in  contemplation  of  war  with  this  country. 
The  Court  left  this  point  open;  but  Contra //  v.  Gray  does  not  cover 
it,  for  the  embargo  there  in  question  was  not  an  act  of  hostility. 

A  seizure  after  war  has  broken  out  is  very  different  from  a  seizure 
before  war  has  been  declared  or  has  actually  commenced.  It  appears 
to  be  settled  that  a  British  subject  cannot  even  before  war  insure 
a  person  against  any  loss  sustained  by  him  after  the  war  lu-iran 
and  whilst  he  is  an  enemy  of  this  country.  See  Furtndn  v.  Roger*, 
3  B.  &  P.  191  ;  6  R.R.  752 ;  and  Brandon  v.  Curling,  4  East, 
410;  7  R.R.  592.  Those  were  cases  of  capture  after  war,  by  the 
British  forces  in  the  first  case,  and  by  our  allies  in  the  second  case; 
and  these  authorities  go  far  to  show  that  if  the  seizure  herv  had 
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been  after  war  had  broken  out  the  policy  would  not  have  covered 
such  a  loss. 

But,  apart  from  Conway  v.  Gray  and  others  based  upon  tin 
doctrine  there  laid  down  and  now  exploded,  there  is  no  authority 
for  saying  that  an  insurance  effected  before  war  does  not  cover  a 
seizure  of  the  insured  property  by  the  Government  of  the  assured 
in  time  of  peace,  even  if  war  with  this  country  is  imminent  and 
shortly  afterwards  breaks  out  between  that  Government  and  our 
own. 

In  Arnould  on  Insurance,  vol.  i.,  p.  135,  6th  edition,  it  is  stated 
generally — "  Where  the  party  intended  to  be  insured  by  the  policy 
"  does  not  become  an  alien  enemy  until  after  the  loss  and  cause  of 
"  action  have  arisen,  his  right  to  sue  on  the  policy  is  only  suspended 
"  during  the  continuance  of  hostilities  and  revives  on  the  restoration 
"of  peace."  For  this  is  cited  Flindt  v.  Waters,  15  East,  260; 
13  R.R.  457,  which  warrants  the  author's  statement. 

That  case  is  also  useful  as  showing  that,  where  the  insurance 
is  legal  in  its  inception  and  the  loss  occurs  before  war,  an  action 
on  the  policy  may  be  successfully  brought  even  during  war  if  the 
underwriter  does  not  put  on  the  record  a  special  dilatory  plea.  The 
case  is  an  authority  for  the  course  taken  in  this  case  of  obtaining 
a  decision  of  the  controversy  between  the  parties  on  ite  merits 
without  waiting  for  the  termination  of  the  war.  The  general  rule 
laid  down  in  Arnould  is  a  sound,  intelligible  working  rule,  ami 
covers  the  present  case. 

I  agree  with  Vaughan  Williams,  L.J.,  in  thinking  that  Aubert 
v.  Gray,  3  B.  &  S.  163,  does  not  quite  cover  this  case;  but  I  cannot 
agree  with  him  in  thinking  that  public  policy  requires  that  this 
action  should  be  decided  in  favour  of  the  underwriters. 

War  produces  a  state  of  things  giving  rise  to  well-known  special 
rules.  It  prohibits  all  trading  with  the  enemy  except  witli  the 
royal  licence,  and  dissolves  all  contracts  which  involve  such  trading. 
See  Esposito  v.  Bowden,  7  E.  &  B.  771,  et  seq.  But  threatened 
war,  or  anticipated  war,  or  imminent  war  is  peace,  which  may  not 
after  all  result  in  war ;  and  to  apply  the  rulee  of  war  to  insurances 
against  loss  before  war  breaks  out  would  paralyse  commerce,  and 
often  without  any  real  necessity.  Is  it  for  the  interest  of  this 
country  to  dislocate  trade  because  international  relations  are  strained 
and  war  appears  probable  to  the  public,  who  do  not  know,  and 
cannot  know,  the  real  views  and  resolutions  of  the  Governments 
concerned?  It  must  be  remembered  that  contracts  of  insurance  are 
not  by  any  means  the  only  contracts  which  have  to  be  considered 
in  this  connection  ;  what  affects  them  affects  contracts  of  sale  and 
contracts  of  carriage  both  by  land  and  sea,  and,  in  fact,  affects 
the  whole  external  commerce  of  the  country.  Romer,  L.J.,  saw 
this,  as  is  apparent  from  his  judgments. 

My  Lords,  where  a  policy  of  insurance  is  not  void  db  initio,  and 
a  loss  from  one  of  the  perils  insured  against  happens  before  war  is 
declared  or  breaks  out,  what  defence  can  be  offered  to  an  action 
upon  it?  I  know  of  none  except  where  the  loss  is  occasioned  by 
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British  capture  followed  by  war.  Of  course,  if  war  breaks  out  before 
the  action  is  brought  or  before  it  is  over,  the  war  suspends  its  pro- 
secution, for  an  alim  enemy  cannot  sue  in  this  country  (Le  Bret 
v.  Pajnllon,  1804,  4  East,  502;  7  R.R.  618).  Your  Lordships  are 
asked  to  invent  a  new  defence  unheard  of  before,  and  to  say  that 
every  policy  on  a  foreigner's  property  abroad  is  subject  to  the 
implied  condition  that  it  shall  not  be  seized  by  his  own  Government 
in  order  to  be  used  against  this  country  if  war  breaks  out.  Such 
a  doctrine,  I  venture  to  think,  would  paralyse  legitimate  trade  and 
be  entirely  against  the  interests  of  this  country. 

In  my  opinion  the  order  and  judgment  appealed  from  should  be 
affirmed  and  the  appeal  be  dismissed  with  costs. 

Order  of  the  Court  of  Appeal  affirmed  and  appeal  dismissed  with 

rusts. 

Lords'  Journal,  August  5,  1902. 


[The  existence  of  an  embargo  does  not  amount  to  a  state  of  war.] 


SARAH  BLOMART  v.   EARL  OF  ROXBURGH. 

COURT  OP  SESSION,  M.  16091. 

SCOTLAND,  1664.  STAIR,  v.  1,  p.  242. 

SARAH  BLOMART  pursuing  the  Earl  of  Roxburgh,  he  alleged  that  she 
could  have  no  processes,  being  of  the  United  Provinces,  who  are 
declared  enemies  of  His  Majesty.  It  was  answered,  that  there  was 
no  denunciation  of  war  by  His  Majesty  as  King  of  Scotland,  nor  any 
proclamation  in  Scotland  to  that  purpose.  It  was  replied  that  there 
was  a  warrant  by  the  King  and  Council  to  seize  upon  all  the  Dutch 
vessels  in  Scotland. 

Th«  Lords  found  that  this  was  but  an  embargo,  and  no  denuncia- 
tion of  war  in  Scotland ;  and  therefore  found  process. 


ENEMY  TERRITORY. 


[Territory  in  the  military  occupation  of  the  enemy  is  not  enemy 
territory,  unless  and  until  the  Crown  otherwise  declares.] 

HAGEDORN  v.  BELL. 
COURT  OF  KINO'S  BHNCH.     1813.  1  MAUI.K  AND  SBLWTN,  450. 

THIS  action,  which  was  commenced  on  the  7th  of  Juno,  1811.  \\.i.x 
cutfumpsit  upon  a  policy  of  insurance  cnVrt<-<l  by  the  plaintiff  and 
subscribed  by  the  defendant  for  .£300,  on  the  22nd  of  August,  1810, 
upon  goods  valued  at  £22,750,  "  at  and  from  London  to  any  port 
"in  the  Baltic.'*  The  interest  was  averred  in  the  first  count  to  be 
in  Brothers  Michnholles,  Messrs.  Gouverin  &  Steinnmn,  and  Messrs. 
Bianconi  and  Lohman,  and  the  loss  to  be  by  capture.  Plea,  general 
issue.  At  the  trial  before  Lord  EUenboroagh,  C.J.,  at  the  London 
sittings  after  Hilary  term,  1812,  the  jury  found  for  the  plaintiff, 
damages,  £300,  and  costs  40s.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case:  — 

The  plaintiff  is  a  merchant  resident  in  this  country.  The  goods 
insured  were  shipped  by  the  plaintiff  in  August,  1810,  on  account 
of  and  by  the  order  of  the  persons  in  whom  the  interest  is  averred 
in  the  first  count  of  the  declaration,  and  who  are  all  merchants 
domiciled  at  Hamburg.  On  the  18th  of  August,  1810,  a  licence 
was  granted,  in  pursuance  of  an  Order  of  Council  of  the  same  date, 
to  the  plaintiff  by  the  name  of  J.  P.  II.  Ilagedorn,  of  London. 
merchant,  on  behalf  of  himself  and  other  British  merchants,  or  neutral 
merchants,  to  permit  them  to  load  and  export  on  board  the  vessel 
"  Emilie,"  bearing  any  flag  except  the  French,  a  spedl'ml  rar«_ro 
from  London  to  any  port  in  the  Baltic  not  under  blm-kade,  &<•., 
notwithstanding  the  documents  may  represent  the  same  to  be  destined 
to  any  other  neutral  or  hostile  port,  and  to  whomsoever  such  pi-o- 
perty  may  appear  to  belong. 

In  September,  1810,  the  ship  sailed  from  London  with  the  licence 
on  board,  on  a  voyage  to  Swinemunde,  a  port  in  Prussia.  The 
ship  arrived  in  Swinemunde  roads  upon  the  9th  of  November,  1810. 
The  supercargo  went  on  shore,  and  learnt  from  the  Prussian  com- 
missary that  it  would  be  more  safe  to  land  the  cargo  at  Rugenwalde, 
another  Prussian  port.  The  supercargo  went  by  land  to  Rugen- 
walde, and  the  ship  in  the  course  of  her  voyage  thither  was  captured 
by  a  French  privateer  on  the  4th  December,  1810,  and  the  goods 
thereby  became  wholly  lost  to  the  several  persons  interested  therein. 
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Until  tin-  year  l-vll  Handling  rlaiiin-d  lo  be  a  htn  •  In 

tin-  in.' nt h  i>i  November,  1806,  French  troops  arrived  at  Hamburg, 
hut  i In-  Lrati-s  u.-re  shut  agaiiuit  them,  and  they  were  refused  ad- 
mitt. nice  into  the  town,  upon  which  tlu-y  n-tiird.  but  soon  after- 
wards ivturiii'd  with  MU-II  an  increase  of  numbers  as  the  Governor  of 
Hamburg  could  not  resist.  They  then  obtained  admittance  by 
force,  and  remained  in  the  town  from  that  period  until  and  at  the 
time  ot  the  insurance  and  loss  mentioned  a  hove,  and  from  that  time 
to  tin-  present  have  retained  the  occupation  of  Hamburg  by  a  military 
force.  However,  down  to  the  end  of  the  year  1810  the  Senate  of 
Hamburg  continued  in  the  full  exercise  of  sovereign  civil  authority, 
iing  to  its  ancient  forms,  and  all  the  powers  of  civil  government 
were  administered  in  the  same  manner  a,s  they  had  always  been 
previous  to  the  arrival  of  the  French.  The  British  merchants, 
indeed,  were  arrested  on  the  entrance  of  the  French  into  the  town, 
and  remained  under  a  degree  of  restraint  for  about  six  weeks  after- 
wards :  but  at  the  expiration  of  that  time  all  restraint  was  taken 
off,  and  down  to  the  end  of  the  year  1810  the  British  in  Hamburg 
were  unmolested,  and  carried  on  their  trade  and  correspondence  as 
their  occasions  required.  On  or  about  the  9th  of  February,  1811, 
the  Senate  of  Hamburg  was  deposed  by  the  French  Emperor,  and 
a  Governor  appointed  by  him  was  established  over  Hamburg  and  the 
other  I l.msr  towns.  The  arms  of  the  city  were  then  first  removed 
from  the  Senate-house,  and  were  no  longer  used,  as  they  had  been 
till  that  time  to  authenticate  all  public  acts.  From  November,  1806, 
up  to  1811  all  British  ships  and  British  commerce  were  excluded  from 
the  port  of  Hamburg.  Hamburg  from  this  latter  time  has  been 
subject  to  the  dominion  of  the  French. 

The  case  then  set  forth  several  Orders  in  Council  issued  by  His 
Majesty  respecting  the  property  belonging  to  the  inhabitants  of 
Hamburg  and  places  in  the  possession  of  the  French,  which  were  of 
the  following  dates,  viz.,  of  the  18th  of  February,  1807  (see  printed 
Orders  in  Council,  p.  28);  26th  March,  1807  (ibid.  p.  29);  17th 
June,  1807  (ibid.  p.  .TJ) ;  llth  November,  1807  (see  printed  Orders 
in  Council,  p.  52);  26th  April,  1809  (ibid.  p.  113);  17th  May,  1809 
(ibid.  p.  116);  22nd  June,  1811  (ibid.  p.  132). 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover.  If  the  Court  shall  be  of  opinion  that  he  is 
entitled,  the  verdict  is  to  stand;  if  not,  then  the  verdict  is  to  be 
set  aside  and  a  non-suit  entered. 

Barnewell,  for  the  plaintiff,  after  premising  that  the  same  ques- 
tion was  depending  in  the  case  of  Hagedon  v.  Bazrtt,  argued  at 
Sergeant's  Inn,  stated  it  to  be  this,  viz.,  whether,  on  the  facts  found 
in  this  case,  the  subjects  of  Hamburg  in  December,  1810,  were  alien 
enemies.  Now,  that  must  be  determined  by  a  consideration  of  whnt 
constitutes  an  alien  enemy.  According  to  the  general  understand- 
ing of  that  term,  an  enemy  may  be  defined  to  be  the  subject  of  another 
country  with  which  the  King  is  at  war.  In  order,  therefore,  to 
constitute  the  subjects  of  Hamburg  enemies,  it  must  be  shown  that  the 
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mere  act  of  the  French  Government  (a  third  State)  in  occupying  the 
town  with  a  military  force  placed  it  in  a  situation  which  obliged  the 
sovereign  power  of  this  country  to  consider  it  as  hostile,  which  is  a 
proposition  that  can  never  be  supported,  as  long  as  it  is  acknowledged 
to  belong  to  the  sovereign  power  of  every  State  to  determine  upon  the 
relations  of  peace  and  war  with  any  other  State.  It  is  not  enough 
to  show  a  just  cause  of  war  subsisting,  unless  it  has  also  been  treated 
and  acted  upon  as  such ;  and  therefore  it  must  appear  not  only  that 
Hamburg  was  placed  by  the  act  of  the  French  Government  in  ;i 
position  capable  of  being  declared  hostile  by  this  country,  but  that 
she  was  so  declared.  And  this  brings  the  question  to  the  Orders  in 
Council,  upon  which  it  remains  to  be  seen  what  sort  of  change  in  her 
relations  towards  this  country  they  can  be  said  to  have  effected.  He 
then  went  through  the  several  Orders  stated  in  the  case,  and  com- 
mented upon  the  effect  of  each,  deducing  this  conclusion  from  the 
whole,  viz.,  that  Hamburg  was  a  State,  the  subjects  of  which  were 
permitted  by  the  sovereign  power  of  this  country  to  continue  the 
relations  of  commerce  with  this  and  other  countries,  and  whose  pro- 
perty was  to  be  respected,  and  what  had  been  detained  restored  to 
them.  He  also  referred  to  Pieschell  v.  Allnutt,  in  C.P.,  decided  this 
term,  from  a  MS.  note,  which  was  an  insurance  effected  in  September, 
1810,  upon  freight,  on  a  voyage  from  Gluckstadt  to  this  country. 
The  ship  belonged  to  a  Hamburger,  and  was  captured  in  October, 
and,  after  argument,  in  which  the  several  Orders  in  Council  were 
referred  to,  the  Court  of  Common  Pleas  had  no  doubt  that  the  ad- 
venture was  protected,  Hamburg  being  by  those  Orders  put  upon  the 
footing  of  a  neutral. 

Carr,  for  the  defendant,  contended,  upon  the  facts  stated,  inde- 
pendently of  the  Orders  in  Council,  that,  at  the  time  when  the  insur- 
ance was  effected,  Hamburg  neither  was  nor  had  the  power  of  being 
neutral.  The  occupation  of  that  State  by  a  military  force  was  not 
for  a  temporary  purpose,  but  amounted  to  a  complete  conquest;  and 
although  it  was  permitted  for  a  time  to  retain  its  ancient  form  of 
government,  yet,  in  the  end,  when  the  conqueror  so  willed,  it  became 
annexed  to  France,  and  received,  as  in  former  ages  when  it  was  con- 
sidered a  boon  to  the  vanquished,  all  the  privileges  of  becoming  a 
member  of  the  Empire.  Hamburg,  therefore,  passed  under  the 
dominion  of  another,  and  no  longer  formed  an  independent  State 
from  the  time  of  her  first  occupation  (Vattel,  B.  1,  c.  11);  and 
the  rights  incident  to  conquest  vested  in  France  from  that  time, 
however  unjust  the  cause  of  her  occupation  might  be,  and  notwith- 
standing the  old  form  of  government  was  continued.  Such,  at  least, 
is  the  opinion  of  the  writers  on  the  law  of  nations.  In  Vattel,  B.  3, 
c.  13,  sec.  195,  it  is  said,  "  Every  acquisition  obtained  by  a  war 
in  form  is  valid,  independently  of  the  justice  of  the  cause,  and  the 
reasons  which  the  conqueror  may  have  for  attributing  to  himself 
the  property  of  what  he  has  taken.  Accordingly,  among  nations 
conquest  has  been  deemed  a  lawful  title,  and  has  seldom,  if  ever, 
been  disputed."  And  in  a  subsequent  section  (ibid.  sec.  201),  "  the 
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"  conqueror  may  rule  this  conquest  at  a  separate  State,  and  permit 
"  the  form  of  government  to  remain."  It  is  clear  that  France  did 
not  <>.  i.imburg  as  an  ally.  It  wa«  said,  indeed,  upon  the 

argument  at  Serjeant's  Inn  that  Hamburg  IH-VIT  capitulated;  but  that 
circumstance  show.-,  more  strongly  the  conquest  to  have  been  com- 
plete; for  capitulation  generally  implies  a  tuirrender  upon  terms  and 
condition-,;  whereas  without  a  capitulation  the  surrender  must  be 

litional.  S<>  is  the  language  of  Grotius  (lib.  3,  c.  8,  sec.  4), 
"  Sicut  autem  res,  quw  singulorum  fueraut,  jure  belli  iis  acquiruntur 
"  (pii  eos  sibi  subjiciunt,  sic  et  res  universitatis  eorum  n'unt  qui 
"  sibiciunt  univereitatem,  si  ipsi  velint.  Nam  quod  de  deditis  dixit 
'*  hivius,  ubi  omnia  ei  qui  armis  plus  potest  dedita  sunt,  quae  ex  iis 
"  habere  victor,  quibus  mulctari  eos  veh't,  ipsius  jus  atque  arbitrium 
"  est;  idem  in  bello  aolenni  victis  locum  habet.  Nam  deditio 
"  sponte  permittit,  quod  alioqui  vis  esset  ereptura."  And 

ilili.  -1,  c.  43)  attributes  the  same  consequences  to  victory, 
"  Quidquid  Romani  tot  triumphis  partum  oongestumque  possident, 
"  id  omne  vestrum  cum  ipsis  dominis  futurum."  But  admitting 
that  Hamburg,  by  retaining  her  powers  of  civil  government,  might 
be  considered  during  such  period  as  sui-  juris,  and  competent  to 
maintain  the  relations  of  neutrality,  still  she  discovered  no  inclina- 
tion to  preserve  those  relations,  for  it  is  stated  that  British  ships 
and  British  commerce  were  expressly  excluded  from  her  port.  And 
here  it  must  be  remembered  that  it  is  for  the  assured  who  claims 
under  a  licence  on  behalf  of  neutral  merchants  to  make  out  the 
neutrality.  Now,  Vattel  (B.  3,  c.  7,  sec.  103)  eays,  "  Neutral 
"  nations  in  war  are  those  who  take  no  part  in  it,  remaining  common 
"  friends  to  both  parties,  and  not  favouring  the  arms  of  one  to  the 
"  detriment  of  the  other."  Again,  in  Puffeudorf  (B.  8,  c.  6,  sec.  7, 
(note  2),  Mr.  Barbeyrac,  in  giving  an  abstract  of  the  obligations  of 
neutral  nations  not  to  favour  one  belligerent  more  than  another, 
observes,  "  that  they  ought  not  to  furnish  either  of  them  with  things 
' '  employed  in  war ;  and  as  for  those  that  are  of  no  use  in  war,  if 
"  they  supply  one  side  with  them,  they  must  also  the  other."  So 
Hynkershoek  (Quaest.  Juris.  Pub.  1,  lib.  1,  c.  9),  in  his  chapter 
"  De  statu  belli  inter  non  hostes,"  "  Horum  (i.e.,  qui  simpliciter 
"  sunt  amici)  ofticium  est,  omni  modo  cavere  ne  se  bello  interponant, 
"  et  his  quam  illis  partibus  sint  vel  aequiores  vel  iniquiores."  Lord 
Hale  also,  in  treating  of  the  nature  of  peace,  classes  under  the  last 
head  (1  Hale's  P.C.  160)  "  leagues  of  simple  amity,  whereby  the  one 
"  contract*  not  to  invade,  injure,  or  offend  the  other,  which  "  (he 
says)  "  regularly  includes  also  liberty  of  mutual  commerce  and  trade." 
It  may  be  asked,  then,  how,  consistently  with  any  of  these  rules,  the 
neutrality  of  Hamburg  can  be  sustained,  which,  according  to  some 
of  them,  did  not  amount  to  the  lowest  species  of  amity.  After  her 
port  became  interdicted  to  the  commerce  of  this  count ry.  in  com- 
pliance with  the  wishes  and  policy  of  France,  it  could  no  longer  be 
considered  as  neutral.  The  case  of  The  "  Speculation  "  (1  Edw.  Adm. 
Rep.  184)  «o  determined;  although  the  country,  of  which  the  inter- 
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dieted  port  forms  a  part,  may  not  be  at  war  with  this  country, 
and  may  have  a  general  character  of  neutrality.  And,  lastly,  in 
the  case  of  The  '"  Eliza  Ann  "  (1  Dodson's  Adm.  R.  244),  Sir  W. 
Scott  emphatically  says,  ' '  That  if  a  country  has  shown  more  favour  to 
"  one  side  than  to  the  other,  if  it  has  excluded  the  shi}>8  of  one  of  the 
"  belligerents  from  its  ports,  and  hospitably  received  those  of  the 
"  other,  it  cannot  be  considered  as  acting  with  the  necessary  im- 
"  partiality  to  entitle  it  to  the  character  of  a  neutral  State."  lie 
then  concluded  his  argument  with  citations  from  the  Orders  in 
Council,  18th  February,  26th  March,  17th  June,  and  llth  November, 
1807,  from  which  he  inferred  that  those  OroVr*  rould  never  have  been 
issued  by  the  Government  of  this  country,  except  upon  an  assumption 
that  Hamburg  had  then  forfeited  her  neutrality. 

Barnewell,  in  reply,  denied  that  it  was  incumbent  on  the  plaintiff 
to  maintain  the  neutral  character  of  Hamburg,  the  onus  liein-  upon 
the  defendant  to  show  that  she  was  an  enemy.  But  even  upon  the 
question  of  her  neutrality,  the  authorities  relied  upon  for  the  <le 
fendant  rather  show  that  she  had  forfeited  her  claim  to  be  treated 
as  neutral,  than  that  the  acts  of  the  British  Government  amount  to 
a  renunciation  of  her  neutrality.  And  Vattel  (B.  3,  c.  7,  sec.  104) 
expressly  states  that  though  the  conduct  of  a  neutral  nation  be  not 
such  as  it  ought  to  observe,  it  is  sometimes  connived  at,  and  often 
permitted.  Indeed  the  writers  who  have  been  quoted  treat  rather 
of  the  reciprocal  rights  and  duties  of  neutrals  than  in  what  cases  a 
breach  of  those  duties  may  be  considered  as  remitted;  and  therefore 
Vattel  adds,  "  But  here  we  examine  what  may  be  done  lawfully,  and 
"  not  what  prudence  may  dictate  according  to  the  conjunctures." 
And  the  other  passages  cited  were  directed  to  the  same  point.  The 
case  of  The  "  Hoop,"  1  Rob.  Adm.  199,  shows  that  wherever 
trade  is  permitted  it  is  a  suspension  of  the  state  of  war  quoad  hoc, 
and  that  of  The  SanJa  Anna,"  1  Edw.  Adm.  Rep.  180,  that  the 
occupation  of  any  place  by  the  enemy  does  not  necessarily  make  the 
inhabitants  enemies;  indeed,  that  doctrine  would  go  the  length  of 
denying  to  a  nation  the  power  of  controlling  its  own  relations,  which 
is  contrary  to  first  principles  (Vattel's  Introduction,  sees.  15  and  16). 

Lord  Ellenborough,  C.J. — The  other  cases  alluded  to  in  the  argu- 
ment, and  which  stand  over  for  the  judgment  of  the  Court,  involve 
other  questions.  Here  the  only  question  is,  whether  the  plaintiffs 
have  an  insurable  interest;  and  that  depends  upon  whether  the 
persons,  in  whom  the  interest  is  averred,  are  to  be  considered  as 
persons  engaged  in  a  legitimate  commerce,  and  therefore  capable 
of  being  protected  by  this  insurance.  The  State  of  Hamburg  is 
particularly  detailed  on  the  facts  set  forth  in  this  case.  It  states 
that,  notwithstanding  the  military  occupation  of  Hamburg  by  an 
overwhelming  French  force,  all  the  powers  of  civil  government  were 
administered  in  the  same  manner  as  they  had  formerly  been  before 
the  arrival  of  the  French,  and  I  know  of  no  case  where  a  country, 
maintaining  its  civil  government  proprio  jure,  has  been  considered 
as  conquered.  That  Hamburg  was,  at  the  time  when  this  insurance 
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WM  effected,  under  Kniuli  dominion,  und  Iiad  committed  a- 
\\arrant  this  country  to  consider  la-r  as  hostile,  theie  can  be  little 
doubt;  for  the  Hag  of  the  Britisli  i;<. \rriinu-iit  was  ut  that  time  ex- 
cluded, in  compliance  with  the  wi.-hrs  ami  in  furtherance  of  the  policy 
<>i  the  enemy.  But  assuming  that  the  exclusion  of  the  flag  of 
any  State  amounts  to  an  act  which  would  justify  hostility  between 
the  excluding  nation  and  that  whose  flag  is  excluded,  still  it  belongs 
to  every  State  to  pronounce  upon  the  continuance  either  of  amity, 
hostility,  or  neutrality  as  between  itself  and  any  other  State. 
Neutrality,  according  to  the  strict  definition  of  it  given  by  the 
writer  ujxm  public  law,  rather  imports  the  duty  which  a  neutral 
<.\ve>  to  a  belligerent  than  the  relative  situation  in  which  that 
belligerent  chooses  to  place  her.  But  as  it  rests  with  every 
belligerent  to  determine,  according  to  its  views  of  exj>ediency,  in 
\\hat  way  it  will  deal  with  neutrals  who  have  acted  in  violation  of 
their  duty,  neutrality,  therefore,  in  a  more  enlarged  sense,  may  signify 
that  permitted  relation  between  any  two  States  after  the  right  to  its 
continuance  has  been  forfeited  by  one  of  them.  Nations  may  be 
at  war  with  each  other  by  reciprocal  acts  of  hostility  done  and 
suffered,  but  they  are  not  bound  to  take  up  every  cause  of  just 
offence,  nor  are  they  of  necessity  to  be  considered  as  hostile  to  each 
other,  if  there  be  a  sort  of  condonation  on  the  one  side  for  the  pur- 
pose of  continuing  commerce  with  the  other  who  has  given  just 
cause  of  offence.  It  will  be  found  also,  that  writers  on  the  law  of 
nations,  in  treating  of  neutrality,  have  been  led  rather  to  examine 
what  a  belligerent  is  warranted  in  doing  than  what  it  is  compelled 
to  do.  If,  for  instance,  notwithstanding  a  just  cause  of  war,  a 
nation  should  still  deem  it  expedient,  considering  the  convulsed 
state  of  the  commerce  of  Europe,  to  continue  its  connection  with 
any  other  State,  it  is  at  liberty  so  to  do.  Now,  it  appears  that  this 
country,  finding  certain  other  countries  overpowered  by  French 
force,  still  felt  desirous  of  maintaining  with  them  its  ancient  relations 
of  peace  and  amity,  and  with  that  view  chose  not  to  enforce  against 
them  the  rigours  of  war,  but  to  consider  the  inhabitants  of  those 
countries  as  persons  with  whom  commerce  might  still  be  carried  on. 
The  relation,  in  which  they  have  been  placed  at  different  times,  lias 
varied  according  to  circumstances.  But  the  actual  relation  of  this 
country  with  respect  to  Hamburg  is  to  be  taken  from  the  last  Order  in 
Council  subsisting  when  this  adventure  was  launched.  I  have  already 
stated  that  this  is  not  an  abstract  question,  whether  Hamburg  might 
have  been  deemed  at  war  with  this  country,  but  that  the  question 
is,  how  the  Government  of  this  country  has  chosen  to  treat  her  acts. 
Keeping  these  observations  in  mind,  let  us  look  at  the  Orders  of 
Council,  with  a  view  to  ascertaining  in  what  relation  Hamburg  stood 
with  respect  to  this  country  on  the  18th  of  August,  1810.  The 
first  Order,  bearing  date  the  18th  of  February,  1807,  directs  "  that 
"  the  ships  and  goods  belonging  to  the  inhabitants  of  Hamburg, 
"  which  shall  be  employed  in  a  trade  to  or  from  the  ports  of  this 
"  kingdom,  shall,  until  further  order,  be  suffered  to  pass  free  and 
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"  unmolested,  notwithstanding  the  said  country  is,  or  may  be,  in  the 
"  possession  or  under  the  control  of  France,  and  that  all  such  ships 
"  and   goods    which    may    have    been    detained    shall    be    forthwith 
"  liberated  and  restored."     A  principle  may  be  collected  from  this 
Order;  for  at  the  very  time  when  the  ships  of  Hamburg,  antecedently 
taken  as  hostile,were  detained  by  this  country,  it  recognises  her  to 
stand  in  such  a  situation  as  that  her  ships  should  be  restored  to  her. 
Up  to  that  period,   therefore,  though  she  was  not  strictly  neutral, 
according  to  the  definitions  of  writers  on  the  law  of  nations,  yet 
quoad  this  country   she  cannot  be  considered  as  hostile  at  a  time 
when   it  directs  that  her  ships  shall   be  restored.     The  next  Order 
is  that  of  the  26th  of  March,   which  directs   "  that  all  ships  and 
'  goods  belonging  to  the  inhabitants  of  Hamburg  which  have  been 
'  detained  prior  to  the  1st  of  January  last  shall  be  restored;  and  that 
'  all  ships  and  goods  captured  on  or  after  the  1st  of  January  shall 
'  be  detained  (with  the  exception  of  ships  and  goods  trading  to  or 
'  from  this  country)   until   further  order,"   &c.        Here   the  Order 
specifies  a  time,  and  from  that  time  has  certainly  more  or  less  of  a 
hostile  complexion.       It  cannot  be  called  a  promulgation  of  absolute 
hostility,  but  only  of  a  qualified  one.        Then   comes  the  Order  of 
the  17th  of  June,  which  further  direct*  "  that  the  ships  and  goods 
"  of  the  inhabitants  of  Hamburg,  detained  since  the  1st  of  January, 
"  shall  be  restored,  and  their  ships  and  goods  shall  not  in  future  be 
"  liable  to  detention,  provided  they  shall  be  engaged  in  a  trade  to 
"  or  from  this  kingdom,  or  between  neutral  port  and  neutral  port." 
Therefore,  by  this  it  seems  that  the  commerce  of  Hamburg,  to  the 
above  extent,  is  not  only  not  put  ;m  end  to  as  hostile,  but  is  legiti- 
mated;  or,   in  other  words,   within   certain   limits  her  character  of 
neutrality    is    recognised   and   preserved.        Next   follows    a   general 
Order  of  the  llth  of  November;  and,  if  that  Order  had  stood,  it  must 
be  admitted  that  we  should  have  been  placed  in  an  unqualified  state 
of  hostility  with  regard  to  Hamburg.     It  begins  by  reciting  "  that 
certain  unprecedented  Orders  had  been  issued  by  the  Government 
of   France   against   the   British   islands,    and   that   the   nations   in 
alliance  with   France  and  under  her  control   had  given   effect  to 
them;  and,  farther,  that  the  Order  of  the  7th  of  January  last  (the 
conciliatory   Order,    if   I    may   so   call  it)   had    not   answered   the 
desired  purpose ;  it  is  therefore  ordered  that  all  the  ports  of  France 
and  her  allies,  or  of  any  other  country  at  war  with  His  Majesty, 
or  from  which,  although  not  at  war,  the  British  flag  is  excluded, 
shall  be  .subject  to  the  same  restrictions  as  if  blockaded,  and  that 
all  trade  in  the  produce  or  manufacture  of  such  countries  shall  be 
unlawful,  and  that  all  vessels  trading  to  or  from  those  countries, 
and  all  goods,  iVc.,  shall  be  captured."     Here,  therefore,  the  ex- 
clusion of  the  British  flag  is  laid  hold  of  as  the  criterion  of  hostility, 
and  it  is  declared  that  the  trading  with  such  places  shall  be  unlawful. 
His  Majesty  promulgates  his  will  to  pronounce  those  places  hostile 
under  the  circumstances  of  his  flag  being  excluded  from  them.     If, 
then,  that  Order  had  remained  unrepealed  there  could  have  been  no 
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doiilit    tint    ;m    inluihitaiit    of    Hamburg   could    not   have   insured    his 

[•io|-rt\.       Mut    n<>\\    comes   tin-    repealing   Order  of  the  26th  of  April, 

A  Inch  ugain  legitimates  th<-  u-.idr>  with  all  jiorts  and  places,  not 

within   the  line  of  strictly  hostile  demarcation   pointed  out  by  that 

Order;   and  that    notwithstanding  the  British  flag  is  excluded  from 

surh  ports  and  places.    The  Order  recites  "  that  His  Majesty  being  de- 

iui  not  to  subject  those  countries  which  were  (i.r.,  heretofore 

•  \\ere)  in  alliance  or  amity  with  him,  to  any  greater  inconvenience 
1    than  was  absolutely  necessary,  did  make  certain  exceptions  in  the 
'   Order  of  the   llth  of  November,  and   in  subsequent  Orders,   and 

that  it  was  expedient  that  sundry  parts  of  them  should  be  revoked; 

'    it  therefore  proceeds  to  direct,   infer  alia,  that  the  Order  of  the 

llth  of  November  shall  be  revoked,  except  as  to  the  trade  within 

•  certain   limits."        Let  us  see,  then,   whether  Hamburg  is   within 
the  exception,  so  that  the  prohibition  of  her  trade  is  kept  alive  by 
this  Order,  the  same  as  if  she  was  actually  blockaded.     The  excep- 
tion extends  to  all  ports  and  places  as  far  north  as  the  river  Ems 
incisively,  so  that  its  limits  are  expressly  defined  and  the  operation 
of  the  Order  as  to  time  is  made  equally  certain,  and  not  left  to  any 
implication,  for  it  is  to  have  effect  from  the  day  of  the  date  on  any 
voyage  which  is  rendered  legal  by  this  Order,  although  such  voyage 
at  its  commencement  was  unlawful,   and  prohibited  by  the  former 
Orders.       Now,  Hamburg  is  not  within  the  Ems,  which  is  the  oui- 
ward   boundary,   and  therefore   not  within   the  exception;    and   this 
was  a  trade   which   was  before   unlawful,    and  therefore   now   made 
lawful  by  the  operation  of  this  Order.       The  drawing  a  boundary  line 
excludes  any  inference  which  might  otherwise  arise  from  its  being  in 
the  possession  of  a  French  force.       There  is  another  Order  of  the 
17th   May,    1809,    for   the   more    distinctly   ascertaining   the    places 
within  the  limits  excepted  in  the  last  Order ;  and  that  extends  the 
blockade   to  Eastern  as  well   as   Western   Ems.        It   seems   to   me 
therefore   that   under  these   circumstances   we   are  to   look   at   what 
the  Government  of  this  country  has  chosen  to  consider  as  neutral,  and 
that  it  must  be  taken  that  it  chose  to  consider  as  such  those  countries 
with  whom  it  has  permitted  trade.        If  the  Order  of  the   llth  of 
November,    1807,   had   stood,    Hamburg  could  no   longer  have   been 
considered  as  in  a  state  of  amity,  owing  to  the  effect  given  in  that 
Order   to  the  exclusion  of  the  British   flag.        I   am  not  here  pro- 
nouncing that  the  exclusion  of  the  flag  of  a  country  amounts  on  all 
occasions  to  an  act  of  hostility.     The  mere  exclusion  of  trade  does 
not  necessarily  im]>ort  an  indication  of  a  hostile  intention,  still  less 

it  hostility  itself.  We  know  that  there  exists  in  some  countries 
a  great  jealousy  of  admitting  strangers  into  their  ports.  China 
affords  an  instance  of  this  kind,  and  yet  she  is  not  deemed  an  enemy 
on  that  account.  Here  this  country  has,  by  the  effect  of  these 
Orders,  placed  Hamburg  in  different  relations  at  different  periods. 
In  November,  1807,  we  find  her  treated  as  hostile;  afterwards  it  was 
thought  expedient  to  alter  her  relative  situation,  and  to  recognise 
her  inhabitants  as  persons  with  whom  trade  might  be  carried  on : 
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and  their  ships  and  goods  were  released  from  confiscation  and  con- 
demnation. From  this  review  of  the  several  Orders  in  Council, 
seeing  nothing  to  render  the  inhabitants  of  Hamburg  hostile,  or 
persons  with  whom  trade  might  not  lawfully  be  carried  on,  it  is 
unnecessary  to  look  to  the  licence,  for  under  these  circumstances  no 
licence  was  necessary.  This  case  presents  this  point,  and  this 
alone,  whether  the  persons  in  whom  the  interest  is  averred  can  be 
protected  by  this  policy,  which  depends  on  this,  whether  the  trade 
was  legal.  I  think,  for  the  reasons  already  given,  that  they  may 
be  protected.  We  thought  it  better  to  dispose  of  this  question  by 
itself  in  order  to  lay  a  foundation  for  deciding  other  cases,  and  to 
relieve  ourselves  from  a  complication  of  questions.  Upon  the  whole 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover  on  the  interest 
averred,  it  not  being  an  interest  in  any  manner  hostile. 

Grosse,  J. — The  ground  of  objection  is  that  tin-  parties  in  whom 
the  interest  is  averred  are  in  truth  enemies.  That  introduces  thr 
question,  whether  Hamburg  stood  in  a  hostile  relation  to  this  country. 
Now,  looking  to  the  Orders  in  Council,  and  considering  them  in  the 
light  in  which  they  have  been  put  by  my  Lord,  the  case  seems  plain. 
It  is  impossible  not  to  see  by  them  that  the  trade  waa  in  M>ine 
measure  made  legitimate  by  this  country.  This  is  not  a  question 
whether  this  Government  might  not  justly  have  gone  to  war  with 
Hamburg,  but  whether  it  was  at  war.  I  cannot  say,  from  a  con- 
sideration of  these  Orders,  that  such  was  her  state.  The  On  lets 
breathe  something  pacific,  and  permit  a  commerce  between  Hamburg 
and  this  country.  If  that  is  the  case,  and  the  exposition  given  of 
them  by  my  Lord  be  correct,  there  is  an  end  of  the  question.  It 
is  impossible  to  say  that  the  Government  of  this  country  may  not 
consider  the  inhabitants  of  another  country  as  neutral  with  respect 
to  her  commerce.  The  question  is,  whether  this  country  did  so 
consider  the  inhabitants  of  Hamburg.  It  seems  to  me  that  the  con- 
struction given  to  the  Orders  is  the  correct  one;  and,  if  so,  the 
question  is  concluded,  because  the  foundation  of  the  argument, 
namely,  that  this  contract  was  entered  into  with  a  subject  of  a 
State  at  war  with  this  country,  altogether  fails. 

Le  Blanc,  J. — In  this  action  certain  merchants,  resident  in  this 
country,  seek  to  recover  an  indemnity  on  behalf  of  other  merchants 
domiciled  at  Hamburg;  and  the  question  is  whether  the  contract  is 
valid  in  respect  of  the  particular  situation  in  which  the  Hamburg 
merchants  stood.  The  question  comes  to  this,  whether  those  mer- 
chants stand  in  the  situation  of  persons,  whom  the  policy  of  the  law 
of  this  country  prevents  from  entering  into  a  contract  of  indemnity, 
or  from  having  such  a  contract  entered  into  on  their  behalf.  The 
principle  upon  which  the  policy  of  the  law  interferes  is  this,  that  all 
trading  with  an  enemy  tends  to  strengthen  and  assist  the  enemy,  and 
is  therefore  calculated  to  defeat  the  object  for  which  war  is  entered 
into;  and  consequently  no  contract  to  protect  the  property  of  the 
enemy  can  be  permitted.  That  brings  it  to  the  question,  whether 
Hamburg  stood  in  such  a  situation  as  that  the  law  of  this  country 
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would  not  permit  a  contract  to  be  entered  into  for  the  benefit  of  one 
«.i  tin-  subjects  of  that  State.  The  insurance  wus  effected  in  August, 
ami  the  voyage  commenced  in  September.  It  is  material -to 
consider  whether  such  was  the  state  of  Hamburg  at  that  time.  It 
.-ry  different  question,  whether  the  relation  between  two  countries 
is  such  as  to  authorise  a  state  of  warfare  between  them ;  if  that  were 
the  question,  the  authorities  cited  for  the  defendant  would  be  most 
powerful ;  but  the  question  is  not  that,  but  whether  this  country 
considered  the  relation  of  Hamburg  to  be  such  as  to  make  it  pre- 
judicial to  allow  of  any  contracts  for  the  purpose  of  indemnifying 
the  inhabitants  of  that  State.  Now,  that  question  brings  us  to  the 
Orders.  They  have  already  been  so  fully  commented  on  by  my 
Lord  that  I  shall  abstain  from  going  through  them.  It  cannot  but 
be  observed,  however,  that  the  Order  of  the  llth  of  November,  which 
is  of  the  most  hostile  complexion,  was  much  abridged  in  its  operation 
by  the  subsequent  Order  existing  prior  to  this  contract;  and,  there- 
iui .-.  wlu-ther  that  Order  was  intended  to  place  Hamburg  in  a  state  of 
hostility  or  not,  the  subsequent  Orders  have  done  away  its  effect, 
and  placed  the  inhabitants  upon  the  footing  of  persons  whose  pro- 
perty the  policy  of  this  country  allows  to  be  protected.  This  is 
entirely  independent  of  any  question  upon  the  licence.  If  I  thought 
••ssary  to  advert  to  that,  I  should  construe  the  language  of  the 
'•  in  conformity  with  the  Orders  in  Council,  and  according  to 
the  relation  in  which  the  inhabitants  of  Hamburg  stood  under  those 
Orders:  and  I  should  hold  the  expression  "  on  the  behalf  of  neutral 
"  merchants  "  to  apply  to  those  persons  whom  this  Government  did 
not  consider  as  in  a  state  of  hostility ;  and  therefore  the  result  would 
be  the  same.  Therefore  on  every  view  of  the  subject  I  consider 
the  plaintiff  is  entitled  to  recover. 

Bayley,  J. — I  am  entirely  of  the  same  opinion.  There  cer- 
tainly \\;is  conduct  on  the  part  of  Hamburg  which  might  have 
warranted  this  country  in  treating  her  as  an  enemy,  but  still  this 
country  was  not  obliged  to  do  so.  An  overruling  Power  possessed 
themselves  of  Hamburg  against  the  inclination  and  interest  of  its 
inhabitants,  but  did  not  disjwssess  them  of  their  civil  rights,  nor  of 
the  right  of  carrying  on  trade  with  this  country.  Nothing  will  In- 
found  iti  thf  existing  Orders  of  Council  declaratory  of  the  intention 
of  the  Hriti-h  Covernment  to  place  Hamburg  in  a  hostile  state;  on 
the  contrary,  those  Orders  provide  that  ships  and  goods  belonging 
tn  Hamburg,  and  engaged  in  trade  to  or  from  this  kingdom  or  be- 
tween any  neutral  ports,  shall  not  be  liable  to  detention.  Therefore, 
however  equivocal  her  relation  might  be  in  some  points  of  view,  it 
is  clear  that  in  this  respect  she  wa*  considered  by  this  country  ns 
friendly.  Whether  the  Order  of  the  llth  of  November  changed  the 
condition  of  her  relations  to  this  country  it  is.  unnecessary  to  consider, 
because  that  Order  is  revoked  by  a  subsequent  Order. 

Judgment  for  the  plaintiff. 
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[The  Trading  with  the  Enemy  (Occupied  Territory)  Proclamation 
of  16th  February,  1915,  does  not  treat  the  whole  territory 
of  an  allied  state,  the  greater  part  of  which  is  in  the 
effective  military  occupation  of  the  enemy,  as  being  enemy 
territory.  It  only  makes  provisions  as  to  what  may  or 
may  not  be  done  with  reference  to  persons  in  the  part 
entirely  in  hostile  occupation.  Hence  a  company  incor- 
porated in  such  state  is  not  incorporated  in  an  enemy 
country.] 

SOCIETE     ANONYME     BELGE     DES     MINES     D'ALJUSTKKL 
(PORTUGAL)  v.   ANGLO-BELGIAN   AGENCY,   LIMITED. 

COUET  OF  APPEAL.  [1915]  2  Ch.  409. 

THE  plaintiffs  were  a  company  incorporated  under  the  laws  of 
Belgium.  Their  registered  office  was  at  Antwerp.  Soon  after  the 
outbreak  of  the  present  war  the  business  at  Antwerp  was  closed, 
and  the  books  were  removed  to  London.  The  larger  part  of  Belgium, 
including  Antwerp,  was  in  the  effective  military  occupation  of 
Germany.  The  business  of  the  plaintiff  company  was  thereafter 
wholly  carried  on  in  London;  but  the  chairman  of  the  company  was 
still  in  Antwerp.  The  company  had  mines  in  Portugal,  and  the 
whole  of  the  output  was  being  sold  in  this  country  or  in  France. 
The  defendants  acted  as  bankers  for  the  plaintiff  company.  The 
plaintiff  company  drew  a  cheque  for  £100  on  26th  July,  1917, 
which  the  defendants  declined  to  pay,  alleging  that  the  plaintiff 
company  was  technically  an  enemy,  and  stating  that  they  must  make 
a  return  to  the  custodian  trustee  of  the  moneys  held  on  the  plaintiff 
company's  behalf  in  accordance  with  the  provisions  of  the  Trading 
with  the  Enemy  (Amendment)  Act,  1914,  and  of  the  Trading  with 
the  Enemy  (Amendment)  Act,  1915,  s.  2. 

The  plaintiff  company  sued  for  a  declaration  that  it  was  not  an 
enemy  within  the  meaning  of  the  Trading  with  the  Enemy  Acts  or 
Proclamations,  and  for  an  injunction  to  restrain  the  defendants  from 
making  any  return  to  the  custodian  trustee  of  any  property  in  their 
possession  or  under  their  control  to  which  the  company  was  entitled. 

The  Court  of  Appeal,  (varying  the  decision  of  Younger,  J.,  who 
had,  inter  alia,  held  that  the  plaintiff  company  must  for  the  purpose 
of  the  Trading  with  the  Enemy  Proclamation  of  9th  September, 
1914,  be  treated  as  an  enemy  within  the  Trading  with  the  Enemy 
(Occupied  Territory)  Proclamation  of  16th  February,  1915,  and  so 
could  not  demand  payment  of  the  cheque),  held  that  the  plaintiff 
company,  being  incorporated  in  Belgium,  was  not  incorporated  in 
an  enemy  country;  for  although  a  large  portion  of  Belgium  was  in 
the  effective  military  occupation  of  the  enemy,  yet  the  country  as  a 
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whole  was  not  territory  in  hostile  occupation.  The  plaintiff  company 
waa  not  au  enemy  within  the  meaning  of  the  Trading  with  the  Enemy 
Acts  or  Proclamations. 

Lord  Cozens- Hardy,  M.R.,  agreed  with  Younger,  J.,  in  deciding 
that  the  plaintiff  company  waa  not  an  enemy  at  common  law.  It  wan 
a  Belgian  company,  an  artificial  person  resident  in  an  allied  State. 
But  he  disagreed  with  his  jud^im-nt  that  the  plaintiff  company  was 
an  enemy  within  the  meaning  of  the  Tradinir  with  the  Enemy  Pro- 
uons  of  9th  September,  1914,  and  16th  February,  1915.  By 
article  :t  of  the  former  Proclamation,  in  the  case  of  incorporated 
bodies,  enemy  character  attached  only  to  those  incorporated  in  an 
enemy  country.  The  word  "only"  was  emphatic  and  exclusive. 
The  Proclamation  of  16th  February,  1915,  did  not  treat  a  whole 
territory,  j  ait  of  which  was  in  the  effective  military  occupation  of 
an  enemy,  as  being  enemy  country.  It  only  made  provision  as 
to  what  might  or  might  not  be  done  with  reference  to  persons  in  the 
part  entirely  in  such  occupation.  Sec.  3  of  the  Trading  with  the 
Enemy  (Amendment)  Act,  1915,  enlarged  the  meaning  of  "  enemy  " 
to  some  extent,  not  generally,  but  only  for  the  purposes  of  sees.  6, 
7,  and  8  of  the  Trading  with  the  Enemy  (Amendment)  Act,  1914, 
which  were  not  material  to  the  present  application  before  the  Court. 
Tin-  plaintiff  company  was  expressly  excluded  from  the  definition  of 
"  enemy  "  in  article  3  of  the  Proclamation  of  9th  September,  and 
there  was  nothing  in  the  subsequent  Acts  or  Proclamations  to  alter 
it.  It  had  been  contended  that  the  plaintiff  company  could  no  longer 
be  regarded  as  incorporated  in  Belgium,  when  Antwerp  and  almost 
the  whole  of  Belgium  were  in  the  military  occupation  of  the  Germans. 
He  could  not  follow  that  argument.  The  plaintiff  company  was  in- 
corporated not  in  Antwerp  but  in  Belgium. 

Pick  ford,  L.J..  and  Warrington,  L.J.,  gave  judgments  to  a  similar 
effect. 


ENEMY    CHARACTER. 

(i)  NATIONALITY. 

[A  neutral  person  taken  in  an  act  of  hostility  on  board  an 
enemy's  fleet,  and  brought  to  England  as  a  prisoner  of 
war,  may  sue,  while  so  detained,  on  a  contract  of  service 
entered  into  during  war,  the  service  being  rendered  at  the 
request  of  an  officer  of  the  Crown.] 

SPARENBURGII  v.  BANNATYNE. 

COURT  OF  COMMON  PLBAS.  1   BOSANQUBT  AND  PULLBR,   163. 

1797. 

Asxumpsii  for  wages  due  to  the  plaintiff  as  a  seaman. 

Pleas — 1st,  non  <isxiunpsit. 

2nd,  that  the  plaintiff  is  an  alien,  born  in  foreign  parts,  to  wit, 
in  Holland,  in  parts  beyond  the  seas,  out  of  the  allegiance  of  the 
King  of  Great  Britain,  and  within  the  allegiance  of  a  foreign  power, 
and  that  before  the  suing  out  of  the  original  writ  of  the  plaintiff, 
and  before  the  said  day  and  year  in  the  said  declaration  mentioned, 
to  wit,  on,  4c.,  a  public  and  open  war  was  commenced,  waged,  ;m«l 
carried  on,  and  from  thence  hitherto  hath  been  and  still  is  waged  and 
carried  on,  between  our  lord  the  now  King  and  his  subjects  and  the 
persons  exercising  the  powers  of  government  in  Holland,  and  the 
inhabitants  and  people  of  Holland  under  such  Government,  to  wit,  at, 
&c.  And  that  the  plaintiff  before  the  said  day  and  year  in  the  said 
declaration  mentioned,  and  at  the  suing  out  of  the  said  original  writ 
of  the  said  plaintiff,  and  also  at  the  commencement  of  the  said  war, 
was  and  ever  since  has  been  and  still  is  an  enemy  of  our  said  lord 
the  King,  adhering  to  the  persons  so  exercising  the  powers  of  govern- 
ment in  Holland,  and  so  being  enemies  of  our  said  lord  the  King  as 
aforesaid,  to  wit,  at,  &c.  And  this  the  defendant  is  ready  to  verify  ; 
wherefore,  <fec. 

3rd  plea,  the  same  as  the  second,  only  omitting  "  That  the 
"  plaintiff  is  an  alien,  born  in  foreign  parts,  to  wit,  in  Holland,  in 
"  parts  beyond  the  seas,  out  of  the  allegiance  of  the  King  of  Great 
"  Britain,  and  within  the  allegiance  of  a  foreign  power." 

Replication.     To  the  first  plea,  joinder  in  issue. 

To  the  second,  protesting  that  the  said  plea,  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded 
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and  set  forth,  an-  not  sufficient  in  law  to  bar  the  plaintiff  from  having 
ami  mainUiining  his  aforesaid  action  a^ainat  the  defendant;  neverthe- 
less, for  replication  in  this  In-half  the  plaintiff  saith,  that  he,  before 
the  making  the  said  several  promises  and  undertakings  of  the 
dt -fendant,  in  the  said  declaration  mentioned,  to  wit,  on,  Ac.,  waa  a 
prisoner  of  war,  in  custody  of  the  forces  of  our  lord  the  King,  in 
parts  beyond  the  seas,  to  wit,  at  the  island  of  Saint  Helena,  to  wit, 
•  •.,  and  being  such  prisoner  as  aforesaid,  he  the  plaintiff  then 
and  there  was,  by  and  with  the  consent  and  permission  of  the  com- 
manding officer  of  the  forces  of  our  said  lord  the  King,  at  the  island 
of  Saint  Helena  aforesaid,  hired,  employed,  and  retained  by  the 
defendant  to  serve  as  a  seaman  and  mariner  in  and  on  board  the  said 
ship  or  vessel  called  the  "  Caledonia,"  on  his  retainer,  and 
at  his  special  instance  and  request;  and  he  the  plaintiff  did  then 
and  there  serve  as  such  seaman  or  mariner  in  and  on  board  such 
ship  or  vessel  on  a  certain  voyage  whereon  the  said  ship  or  vessel 
lien  bound,  to  wit,  from  the  island  of  Saint  Helena  aforesaid, 
to  the  port  of  London  aforesaid,  to  wit,  at,  <fec.  Without  this,  that 
he  the  plaintiff,  at  the  time  of  suing  forth  the  original  writ  of  him 
the  plaintiff,  was,  or  at  any  time  hitherto  hath  been,  an  enemy  of 
our  said  lord  the  King,  adhering  to  the  persons  exercising  the  powers 
of  government  in  Holland,  and  .so  being  enemies  of  our  said  lord  the 
King,  as  in  and  by  the  said  plea  is  above  alleged.  And  this  he  is 
ready  to  verify;  wherefore,  <fec. 

To  the  third  plea,  inducement  and  traverse,  the  same  as  to  the 
second. 

Rejoinder.     Tendering  issue  on  the  traverses. 

Surrejoinder.       Joinder  in  both  issues. 

This  cause  was  tried  before  Eyre,  Ch.J.,  at  the  Guildhall  sittings 
after  last  Trinity  term,  when  it  appeared  in  evidence  that  the  plaintiff, 
being  a  native  of  Oldenburgh,  in  Germany,  was  taken  prisoner  at 
the  Cape  of  Good  Hope,  he  then  serving  as  a  sailor  in  the  Dutch 
Fleet  under  Admiral  Lucas ;  that  he  was  sent  from  the  Cape  to  Saint 
Helena  in  a  British  frigate  as  a  prisoner  of  war,  and  was  there  put 
on  board  the  "  Caledonia,"  a  British  merchantman,  then  in  great 
want  of  hands,  by  order  of  the  Governor  of  the  place ;  that  during 
the  voyage  from  Saint  Helena  to  England  he  was  treated  like  the  rest 
of  the  crew,  and  did  his  duty  to  the  satisfaction  of  the  captain,  the 
defendant  in  the  action;  that  on  his  arrival  here  he  was  taken  on 
board  the  Dutch  Fleet,  and  was  at  the  time  of  the  action  brought  in 
custody  as  a  prisoner  of  war.  Verdict  for  the  plaintiff,  £24. 

Shepherd  and  Heywood,  Serjeants,  on  a  former  day,  moved  for  a 
rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  be  had,  which  was  granted  by  the  Court  after  some  hesitation. 

Marshall,  Serjeant,  now  showed  cause.  First,  the  plaintiff, 
l>eing  a  German  born,  is  not  an  alien  enemy  within  the  legal  accepta- 
tion of  the  term.  Though  there  is  no  exact  definition  of  alien  enemy 
in  any  of  the  text-writers,  yet  all  the  entries  describe  him  in  the 
same  way.  Alien igena  natus  in  regno  Francise  in  com.  de  B.  sub 
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ligeanta  adversarii  domini  regis  Anglise,  de  Francia,  de  patre  et 
matre  inimicis  ipsius  domini  regis  Anglise,  et  eidem  adversario  suo 
adherentibus  oriundus,  &c.  Rast,  252.  3  Instructor  Cler.  16.  That 
the  place  of  birth  is  material  appears  from  3  Salk.  28,  Comb.  212, 
and  Carter  48  and  181,  in  which  last  case  it  was  objected  that  the 
general  averment  of  the  plaintiff's  birth  in  the  United  Provinces  was 
not  sufficient,  because  there  might  be  some  place  in  those  countries 
not  under  the  jurisdiction  of  the  King's  enemies.  Secondly,  suppos- 
ing the  plaintiff,  a  native  of  Holland,  and  taken  in  actual  hostility 
to  this  country,  yet  under  the  circumstances  of  the  case  he  is  entitled 
to  recover,  having  entered  into  a  contract  with  the  licence  of  the 
King's  officer ;  that  licence  may  be  presumed  to  have  been  given  with 
the  King's  permission,  and  a  licence  to  contract  necessarily  implies 
a  licence  to  sue.  The  plea  of  alien  enemy  is  not  now  favoured  by  the 
Courts.  Formerly  an  alien  enemy  was  disqualified  in  all  cases,  and 
his  goods  might  be  seized ;  the  reason  given  was  that  his  property  was 
forfeited  as  a  reprisal  for  the  damage  committed  by  the  enemy 
(Gibb,  H.C.P.  205).  The  reason  at  this  day  for  the  disability  of  an 
enemy  is,  that  he  shall  not  recover  effects  which,  being  carried  from 
hence,  may  enrich  his  country  :  and  it  has  been  holden  that  the  sub- 
ject of  a  power  at  war,  who  came  here  before  the  war  broke  out,  or 
who  comes  here  even  in  time  of  war,  with  the  King's  permission,  may 
maintain  an  action  (Wells  v.  William*,  1  Salk.  46  ;  1  Lord  Raym.  282). 
The  disability  is  now  confined  to  two  cases,  viz.,  where  the  right  sued 
for  is  acquired  in  actual  hostility  (Anthon  v.  Fisher,  Dougl.  649  n); 
and  where  the  plaintiff  being  an  alien  enemy  is  resident  in  the  enemy's 
country  (Brandon  \ .  XtJtltt,  6  T.R.  23;  Bristow  v.  Towers,  6  Term. 
Rep.  35).  Thirdly,  this  defence  is  founded  on  an  idea  of  a  right  in 
the  conqueror  to  reduce  his  prisoners  to  slavery,  which  is  contrary  to 
the  law  of  nations.  If  the  commanding  officer  may  compel  the 
prisoners  to  labour,  and  subject  them  to  punishment  for  disobedi- 
ence of  orders,  there  is  nothing  to  prevent  his  selling  them  for 
slaves.  Among  barbarous  nations  prisoners  of  war  are  put  to  death 
with  cruelty ;  in  a  more  advanced  State  they  are  sold  for  slaves ; 
among  civilised  nations  both  are  disavowed,  and  their  persons  are 
only  confined  till  ransomed  or  exchanged  (Grotius  de  Jure  Belli  ac 
Pacis,  i.  3,  c.  7,  s.  9).  If  it  be  said  that  the  plaintiff  has  made  him- 
self an  enemy  by  his  own  act,  the  answer  is,  that  a  person,  who  owes 
no  natural  allegiance  to  the  j>ower  at  war  with  us,  may  by  his  own 
acts  cease  to  be  an  enemy  and  become  a  friend,  his  character  of 
enemy  continuing  no  longer  than  while  he  adheres  to  the  enemies  of 
the  King. 

Shepherd  and  Heywood,  Serjeants,  in  support  of  the  rule — Not- 
withstanding the  language  of  the  entries,  there  is  no  ground  afforded 
by  any  of  the  text-writers  for  supposing  that  the  disability  of  an 
alien  depends  on  his  birth.  In  Co.  Lit.  129  b.  an  alien  enemy  is 
spoken  of  as  "a  subject  to  one  that  is  an  enemy  to  the  King,"  not  as 
a.  native  of  the  country  at  war.  Nor  in  the  following  books,  Theloall's 
Dig.  L.  1,  c,  4;  1  Black.  Com.  372;  Terms  de  la  Ley;  36  Fost.  C.L. 
185;  H.P.C.  164,  which  treat  of  alien  enemy,  is  any  mention  made  of 
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birth.  It  is  true  that  birth  raises  and  perpetuates  the  character  of 
al ifii  enemy,  for  by  the  law  of  England  allegiance  always  follows  the 
person;  and  if  by  the  law  of  any  other  country  the  party  could  rid 
'.i  <>f  his  allegiance  by  his  own  act,  it  ought  to  be  replied  that 
he  had  done  so.  The  circumstance  of  birth,  however,  is  no  farther 
.il  than  as  it  is  one  of  the  cases  which  constitute  alien  enemy, 
ami  i-vcn  that  is  not  decisive;  for  Lord  Holt  says  that  a  person  may 
be  born  in  a  country  at  enmity  with  us  and  yet  infra  ligeantiam 
An'jlia-.  and  he  instances  the  attendants  of  an  Ambassador  (Comb. 
212).  Now,  the  present  plaintiff,  when  he  accepted  a  commission 
from  the  Dutch  Government  (for  the  commission  of  the  ship  is  his 
commission),  became  a  subject  of  Holland,  owed  allegiance  to  Holland, 
and  was  liable  to  be  prosecuted  for  the  breach  of  it  as  a  traitor. 
If,  then,  the  plaintiff  ever  became  a  subject  of  Holland,  the  next 
question  is,  how  far  has  that  character  been  altered  by  subsequent 
events?  A  prisoner  of  war  must  be  considered  as  much  the  subject 
of  the  country  from  which  he  was  taken  as  when  he  was  in  actual 
service;  and  his  detention  is  justified  on  no  other  principle  than  that 
of  preventing  such  country  from  having  the  benefit  of  his  service 
again.  If  he  be  released,  he  will  become  sui  juris,  and  may  put  off 
the  temporary  allegiance  which  he  owed  to  the  country  under  which  he 
served;  but  the  period  is  not  arrived  at  which  the  present  plaintiff 
is  become  sui  juris.  The  conqueror  might  have  slain  him  in  battle ; 
now  the  mercy  of  the  conqueror  has  not  changed  his  character;  but 
it  continues  the  same  in  prison  as  when  no  mercy  had  been  extended 
to  him.  The  plaintiff  is  not  treated  as  a  neutral  in  this  country, 
nor  does  that  character  attach  while  he  continues  a  prisoner.  If 
he  endeavoured  to  escape,  and  was  shot  in  the  attempt,  the  soldier 
shooting  him  would  not  be  tried  by  the  municipal  law.  He  is  confined 
and  fed  like  any  of  the  other  Dutch  prisoners.  Indeed,  it  is  said 
(Vattel,  L.  3,  c.  15,  s.  230)  that  "  volunteers  taken  by  the  enemy  are 
"  treated  as  if  part  of  the  army  in  which  they  fight."  The  reason  why 
no  other  plea  is  to  be  found  in  the  entries  than  that  of  alien  enemy 
nie,  is  because  no  other  person  coming  under  the  description  of  alien 
enemy  could  be  resident  here.  If  an  action  be  brought  by  a  native 
of  a  hostile  State,  the  defendant  may  plead  alien  enemy  on  the  dis- 
covery of  the  plaintiff's  birth ;  but  any  other  alien  becomes  sui  juris 
by  residence,  except  in  the  present  case  of  a  prisoner  at  war.  The 
only  remaining  question  relates  to  the  licence  of  the  officer.  The  act 
of  an  individual  can  no  more  remove  the  disability  of  an  alien  enemy 
to  contract  than  it  can  create  the  character  of  alien  enemy  (Bro.  Abr. 
Denizen,  pi.  20).  Unless  this  were  so,  any  Englishman  by  contract- 
ing with  an  alien  enemy  might  relieve  him  from  that  character ;  but 
licence  is  an  act  of  State.  Besides,  if  licence  is  to  be  relied  upon,  it 
should  have  been  pleaded  (7  Mod.  150;  1  Ld.  Raym.  282).  In 
Brandon  v.  .\K?iitt,  6  T.R.  23,  there  were  two  pleas  exactly  similar 
to  the  second  and  third  in  the  present  case,  and  though  they  were 
demurred  to,  the  defendant  had  judgment. 

Eyre,  Ch.J. — The  question  is,  whether  on  the  evidence  produced 
in  this  case  the  plaintiff  is  to  be  considered  as  an  alien  enemy  at  the 
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time  when  the  writ  was  issued?  If  he  must  be  so  considered,  I  take 
it  to  be  a  necessary  consequence  that  this  action  must  fail.  The 
fact  is,  that  this  man,  being  a  native  of  some  part  of  Germany,  and 
therefore  a  neutral  by  birth,  was  found  on  board  a  ship  belonging  to 
the  enemies  of  this  country,  and  was  captured  in  actual  hostility. 
What,  then,  is  his  situation  Having  been  taken  in  the  act  of 
hostility,  he  is  either  a  pirate,  or  quoad  that  act  of  hostility  n 
subject  of  the  prince  or  power  under  whose  commission  he  acted.  No 
doubt  this  man,  being  a  neutral  by  birth,  committed  an  act  of 
hostility  against  this  country  under  a  commission  from  a  State  at  war 
with  this  country.  So  far  I  take  to  be  clear.  I  therefore  go  a  great 
way  with  the  defendant's  counsel,  who  have  argued  that  at  this  day 
the  form  of  the  plea  of  an  alien  enemy,  which  states  the  party  to  be 
alien  enemy  born,  is  not  absolutely  necessary  to  be  adhered  to  in 
exclusion  of  every  other  case  of  enmity.  In  the  course  of  the  argument 
we  have  had  many  reasons  and  authorities  adduced  to  shew,  that  if 
a  man  is  really  to  be  considered  an  alien  enemy,  though  not  a  native 
of  the  country  at  war,  he  is  so  to  be  considered  as  to  all  the  conse- 
quences which  apply  to  an  alien  enemy  by  birth.  But  here  the  plaintiff 
becomes  an  enemy  in  consequence  of  having  participated  in  one  single 
act  of  hostility.  Now,  suppose  it  had  been  the  pleasure  of  this  State 
to  show  him  favour.  Suppose  this  had  been  sa'id,  "  You  are  a  neutral, 
"  and  perhaps  have  been  drawn  into  the  act  in  which  you  were 
"engaged;  you  are  at  liberty  to  return  to  your  own  country,  or  you 
"  may  remain  here,  as  you  are  the  subject  of  a  prince  in  amity  with 
"us."  It  has  been  admitted  in  argument  that  as  soon  as  he  should 
become  sui  juris,  the  character  of  enemy  would  be  purged.  If,  then, 
the  Crown  had  not  thought  fit  to  hold  the  plaintiff  prisoner  at  war, 
he  could  not  have  been  considered  as  sustaining  the  character  of 
enemy,  but  would  have  been  treated  as  the  subject  of  a  State  in 
amity  with  this  country.  The  difficulty  of  the  case,  if  there  be 
difficulty,  arises  from  the  plaintiff  having  been  detained  as  prisoner 
at  war;  it  has  been  contended  that  if,  at  the  moment  of  capture,  he 
was  an  alien  enemy,  that  character  must  continue  till  he  ceases  to  be 
a  prisoner  at  war.  That  part  of  the  argument  I  never  was  satisfied 
with;  I  cannot  deny  that  he  was  captured  as  alien  enemy;  at  that 
moment  he  was  so ;  but  how  came  he  to  be  so  Not  in  consequence 
of  any  permanent  character  of  enemy,  but  because  he  had  joined  in 
one  act  of  hostility,  for  which  act  he  was  not,  according  to  the  rigour 
of  ancient  war,  put  to  the  sword,  or  delivered  into  the  hands  of  the 
individual  who  took  him  prisoner,  to  be  kept  prisoner  by  him  till  he 
should  receive  a  ransom;  but  he  remains  in  the  hands  of  the  King 
till  he  is  ransomed  by  an  exchange  for  the  benefit  of  the  State,  or 
set  at  liberty  by  the  King's  command.  But  how  does  this  tend  to  fix 
on  him  the  permanent  character  of  an  alien  enemy?  That  character 
arises  from  the  party  being  under  the  allegiance  of  the  State  at 
war  with  us;  the  allegiance  being  permanent,  the  character  isi  per- 
manent, and  on  that  ground  he  is  an  alien  enemy,  whether  in  or  out  of 
prison.  But  a  neutral,  whether  in  or  out  of  prison,  cannot,  for  that 
reason,  be  an  alien  enemy ;  he  can  be  an  alien  enemy  only  with  respect 
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to  \\liat  hu  is  doiirj  iin.  lor  a  locul  or  temporary  allegiance  to  a  power 
i  \utiiu.s.      When  the  allegi  i  mi  neu,  the  character  deter- 

.  He  ran  liavi-  no  fixed  character  of  alien  enemy  who  owes  no 
'.!•  -fiance  to  our  enemy,  and  has  ceased  to  be  in  hostility  against 
us,  it  being  only  in  respect  of  his  being  in  a  state  of  actual  hostility 
i<e  was  even  for  a  time  an  enemy  at  all.  As  a  prisoner  of  war 
Iocs  he  differ  n.uu  any  other  individual  who  is  in  custody  for 
an  offence  which  he  has  committed,  and  for  which  he  is  answerable! 
u  Vaughuu  (5  State  Trials,  p.  17,  No.  162)  was  not  an 
alien  enemy,  but  being  a  natural-born  subject  of  this  realm,  he 
became  a  traitor;  for  that  he  was  put  in  prison,  for  that  he  answered, 
and  with  his  life.  But  it  was  for  that  act  of  hostility  merely.  With 
i  to  his  character  of  a  subject,  he  remained,  till  the  moment 
of  his  execution,  as  if  that  act  had  never  been  committed.  There  is 
VITV  little  light  to  be  procured  from  our  books  to  assist  us  in  our 
inquiry,  how  far  a  neutral  joining  in  an  act  of  hostility  is  to  be  con- 
sidered as  having  acquired  the  character  of  alien  enemy.  The  subject 
was  indirectly  discussed  in  the  case  of  Captain  Vaughan,  to  which  I 
have  alluded.  He  was  charged  in  the  indictment  (see  6  State  Trials, 
Appendix)  with  adhering  to  the  King's  enemies  by  cruising  cum 
xulnlit.ix  U  all  ids;  the  fact  was,  that  many  of  his  crew  were  not 
natural-born  subjects  of  the  French  King,  but  Hollanders.  It  was 
made  a  question  whether  the  Hollanders  could  be  called  subditi 
(.id/lid  :  and,  though  the  point  was  not  authoritatively  decided, 
lieeaii.se  some  of  the  crew  were  certainly  French,  which  was  sufficient 
to  sup{>ort  the  indictment,  yet  it  was  held  by  Holt,  Ch.J.,  and  agreed 
to  by  the  rest  of  the  Court,  that  the  Hollanders  by  accepting  a  com- 
mis>ioii  from  the  French  King  became  subditi  (ia/fici,  and  so  remained 
during  the  continuance  of  their  service  in  a  state  of  qualified  sub- 
jection, arising  out  of  the  service  and  determining  with  it.  This, 
had  it  been  the  very  point  in  judgment,  would  have  gone  a  great 
way  towards  deciding  the  present  question.  The  commission  under 
which  the  plaintiff,  being  a  German,  acted  was  put  an  end  to  by  the 
capture  of  the  frigate  in  which  he  was.  After  that  time  he  had  no 
op|Mjrtunity  of  continuing  in  the  service  of  the  State  of  Holland;  and 
his  temporary  character  of  alien  enemy  ceased  and  determined  with 
the  authority  under  which  he  acted.  Captain  Vaughan's  case,  as  far 
as  it  goes,  draws  a  line,  and  fairly  marks  out  when  that  character 
begins  and  when  it  shall  end.  I  am  of  opinion  that  it  is  determined 
by  the  very  nature  of  the  subject,  and,  being  so  determined,  why 
should  we  desire  to  enlarge  the  disability  of  the  plaintiff  or  continue 
it  until  the  war  is  concluded?  Why,  but  in  order  to  let  in  one  of  the 
hardiest,  one  of  the  most  impolitic,  nay,  immoral  defences  that  ever 
was  set  up  in  a  Court  of  justice?  This  man,  whether  he  was  under 
a  safe  conduct  or  not,  did  his  duty  faithfully,  and  was  duly  approved 
of  by  the  officer  of  the  "  Caledonia."  That  ship  was  in  such  di.-- 
that  she  was.  as  it  appeared  at  the  trial,  under  the  necessity  of  taking 
in  more  hands  at  Lisbon,  and  probably  would  have  been  lost  without 
such  assistance  as  w;,s  afforded  by  the  plaintiff.  lie  now  only  asks 


230    LEADING  BRITISH  AND  AMERICAN  CASES. 

for  a  moderate  reward,  and  is  paid  with  a  plea  of  alien  enemy.  This 
is  certainly  one  of  the  hardest  cases  I  ever  knew,  and  I  think  we 
ought  to  lean  against  it.  And  if  a  distinction  is  to  be  found  between 
the  permanent  character  of  alien  enemy,  to  which  the  Courts  of 
justice  cannot  give  protection,  and  the  temporary  character,  we 
shall  readily  adopt  it.  As  to  the  ground  policy  which  has  been  taken 
in  argument  for  the  defendant,  namely,  that  a  benefit  would  result 
to  the  enemy  from  the  plaintiff's  recovering,  it  is  a  policy,  perhaps 
doubtful,  certainly  remote,  and  which  I  do  not  hold  to  be  satisfactory. 
I  take  the  true  ground  upon  which  the  plea  of  alien  enemy  has  been 
allowed  is,  that  a  man,  professing  himself  hostile  to  this  country  and 
in  a  state  of  war  with  it,  cannot  be  heard  if  he  sue  for  the  benefit 
and  protection  of  our  laws  in  the  Courts  of  this  country.  We  do  not 
allow  even  our  own  subjects  to  demand  the  benefit  of  the  law  in  our 
Courts,  if  they  refuse  to  submit  to  the  law  and  the  jurisdiction  of  our 
Courts.  Such  is  the  case  of  an  outlaw.  Modern  civilisation  has 
introduced  great  qualifications  to  soften  the  rigours  of  war,  and 
allows  a  degree  of  intercourse  with  enemies,  and  particularly  with 
prisoners  of  war,  which  can  hardly  be  carried  on  without  the  assist- 
ance of  our  Courts  of  justice.  It  is  riot  therefore  good  policy  to 
encourage  these  strict  notions,  which  are  insisted  on  contrary  to 
morality  and  public  convenience.  As  the  real  justice  of  the  case  is 
with  the  verdict,  and  a  legal  distinction  to  exclude  this  unworthy 
defence  can  fairly  be  maintained,  I  think  no  new  trial  should  be 
granted. 

Heath,  J. — I  am  quite  of  the  same  opinion  with  my  lord,  and  I 
am  glad  that  some  legal  ground  can  be  found  on  which  we  may  repel 
this  dishonest  defence.  I  will  first  consider  whether  in  a  plea-  of 
alien  enemy  it  is  necessary  to  state  that  the  plaintiff  is  alien  by  birth. 
The  forms  of  pleading  have  always  been  considered  as  strong  evidence 
of  the  law,  and  it  is  said  that  they  all  aver  that  the  party  was  born  in 
the  country  at  war  with  us.  But  I  observe  that  in  4  Mod.  405,  where 
the  plea  was  "  alienigena  in  regno  Francise  sub  ligeantia  adversarii 
"  domini  regis,  &c.,  oriundus,"  exception  was  taken  on  demurrer 
that  it  ought  to  have  been  natus,  and  some  precedents  being  cited 
out  of  Rastall,  where  the  word  "  natus  "  was  supplied  by  "  oriundus," 
the  plea  was  held  good.  Next,  as  to  the  general  question,  the  pleas 
state  that  the  plaintiff  was  adhering  to  the  King's  enemies;  they  must 
be  proved  in  all  their  parts ;  but  a  prisoner  at  war  is  not  adhering  to 
the  King's  enemies,  for  he  is  here  under  protection  from  the  King. 
If  he  conspires  against  the  life  of  the  King,  it  is  high  treason;  (Peter 
Moliereo,  a  French  prisoner,  was  indicted  for  privately  stealing 
in  a  jeweller's  shop.  Sir  Michael  Foster  thought  it  improper  to 
proceed  capitally  against  him  upon  a  local  statute,  and  directed  the 
jury  to  acquit  him  of  privately  stealing,  but  to  find  him  guilty  of 
simple  larceny,  Fost.  188);  if  he  is  killed  it  is  murder;  he  does  not 
therefore  stand  in  the  same  situation  as  when  in  a  state  of  actual 
hostility.  It  has  been  said  that  a  prisoner  at  war  cannot  contract; 
his  case  would  be  hard,  indeed,  if  that  were  true.  Officers  on  their 
parole  must  subsist  like  other  men  of  their  own  rank ;  but,  according 
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to  such  doctrine,  they  must  starve,  for  they  could  gain  no  credit 
if  deprived  of  the  power  of  suing  for  their  own  debts.  It  has  also 
been  urged  that  if  the  plaintiff  wag  under  a  protection,  that  circum- 
stance ought  to  have  been  pleaded,  and  this  is  true  of  a  formal 
protection  under  the  great  seal;  but  there  may  be  a  protection 
arising  from  situation  which  need  not  be  pleaded.  If  a  prisoner  of 
war  is  in  contineimMit,  he  is  protected  as  to  his  person;  if  he  is  on  his 
parole,  he  requires  further  protection  than  what  relates  merely 
to  his  person.  The  contract  in  question  was  made  by  the  permission 
of  tin-  King's  officer,  and  therefore  by  the  licence  of  the  King,  under 
authority  the  officer  may  be  presumed  to  have  acted.  I  will 
a- 1-1  one  case  to  show  that  a  prisoner  at  war  may  sue  and  be  sued. 
Tin-  son  of  the  celebrated  Mississippi  Law  was  brought  over  here  as  a 
prisoner  at  war,  and  being  on  his  parole  was  arrested  for  £10,000 
1 1\  the  executor  of  a  creditor,  who  swore  that  he  was  indebted  as 
appeared  by  the  testator's  books;  he  was  discharged,  however,  not 
because  he  was  a  prisoner  at  war,  but  because  the  executor  had  not 
inserted  in  his  affidavit  that  he  was  indebted  "  as  he  believed."  If 
u  prisoner  of  war  can  be  sued,  there  is  no  reason  why  he  should  not 
sue.  How  is  it  with  felons?  They  may  be  charged  in  execution, 
ami  yet  their  bodies  are  at  the  King's  disposal.  For  these  reasons 
I  think  the  plaintiff,  being  a  prisoner  at  war  at  the  time  of  making 
the  contract,  may  maintain  an  action  on  that  contract,  and  is  pro- 
tected by  law. 

Rooke,  J. — This  question  does  not  come  before  us  upon  demurrer, 
but  on  the  single  point  whether  the  issue  is  rightly  found.  The 
defence  has  no  foundation  in  conscience,  in  justice,  or  in  public 
I>olicy,  and  I  do  not  feel  disposed  to  assist  it.  An  enemy  under  the 
King's  protection  may  sue  and  be  sued ;  that  cannot  be  doubted. 
A  prisoner  at  war  is,  to  certain  purposes,  under  the  King's  protection, 
and  there  are  many  cases  where  he  can  maintain  an  action.  I  will 
suji|K>se  that  an  officer  of  high  rank  on  his  parole  is  possessed  of  a 
ring  or  a  jewel  of  great  value,  on  which  he  wants  to  raise  money,  and 
that  a  tradesman  is  so  dishonest  as  to  receive  it  from  him  and  refuse 
either  to  advance  the  money  or  return  the  pledge.  Surely  the  Court 
would  say  that  he  might  recover  his  ring  or  his  jewel  from  the 
tradesman.  The  present  plaintiff  has  in  fact  done  much  the  same 
thing.  Under  the  licence  of  the  King's  officer  he  pledged  his  labour 
at  Saint  Helena,  in  order  to  procure  a  more  comfortable  subsistence. 
Accordingly  he  worked  his  way  over,  and  earned  a  reasonable  com- 
pensation. That  being  the  case,  I  see  no  reason  why  he  should  not 
recover,  even  if  he  were  alien  enemy  born.  But  as  my  lord  has  not 
thought  proper  to  go  so  far,  I  speak  to  that  point  with  diffidence,  and 
shall  rather  avail  myself  of  the  distinction  which  has  been  drawn 
between  the  temporary  and  permanent  character  of  alien  enemy ; 
laving  in  a  claim,  however,  to  say  at  any  future  day  that  a  person 
in  the  situation  of  the  plaintiff  is  like  the  officer  who  pledges  his  jewel ; 
for  this  contract  was  made  under  the  licence  of  those  who  had 
authority  to  license  the  contracting  party. 

Rule  discharged. 
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[The  place  OP  country  of  registration  OP  incorporation  is  not  the 
conclusive  test  of  the  friendly  OP  enemy  character  ot  a 
company.  Regard  must  be  had  to  the  seat  of  the  "brain" 
and  "heart"  of  the  company,  to  the  source  of  the  control 
over  its  affairs,  and  to  the  allegiance  and  nationality  of 
the  persons  exercising  that  control.] 

DAIMLER  COMPANY,  LIMITED  v.  CONTINENTAL  TYRE  AND 
RUBBER   COMPANY   (GREAT  BRITAIN),   LIMITED. 

HOUSE  OF  LORDS.  [1916]  2  A.C.  307. 

TIIK  respondents  were  a  limited  liability  company,  incorporated 
under  the  Companies  Act.  They  carried  on  business  in  London,  at 
the  registered  office  of  the  company,  and  had  a  number  of  agencies 
throughout  the  United  Kingdom.  The  company  was  formed  in  1905, 
with  a  capital  of  £10,000,  increased  in  190H  to  £25,000,  to  trade  in 
motor-car  tyres  made  in  Germany  by  a  company  incorporated  under 
German  law.  The  German  company  formed  a  number  of  subsidiary 
companies  in  various  parts  of  the  world  for  the  sale  of  these  tyres. 
The  respondent  company  was  formed  for  the  purpose  of  selling  such 
tyres  in  the  United  Kingdom.  At  the  date  of  the  writ  the  German  com- 
pany held  23,398  shares  in  the  respondent  company,  and  the  remain- 
ing shares,  except  one,  were  held  by  subjects  of  the  German  Empire . 
residing  in  Germany.  The  one  share  was  registered  in  the  name  of 
the  secretary  of  the  company,  who  wag  born  in  Germany,  resided  in 
London,  and  in  January,  1910,  became  a  naturalised  subject  of  the 
Crown.  The  directors  were  subjects  of  the  German  Empire,  and 
were  all  resident  in  Germany  when  the  action  was  first  brought. 

After  the  outbreak  of  war  between  this  country  and  Germany  the 
respondent  company  sued  the  appellants  by  specially  indorsed  writ 
for  the  price  of  goods  supplied  before  the  war.  The  writ  was  issued 
by  the  respondent  company's  solicitors  on  the  secretary's  instructions. 
Leave  to  sign  judgment  under  Order  XIV.  was  given  by  the  Master, 
which  was  confirmed  by  Scrutton,  J.  The  Court  of  Appeal  confirmed 
the  order  of  Scrutton,  J.  This  was  an  appeal  from  that  Court  on  the 
grounds  that  the  secretary  had  no  authority  to  instruct  the  action, 
and  that  the  respondent  company  was  an  alien  enemy. 

The  House  of  Lords  sustained  the  appeal  on  the  ground  that  the 
secretary  had  no  authority  to  take  action.  But  judgments  were  also 
delivered  on  the  major  question  of  the  friendly  or  enemy  character  of 
the  company. 

Lord  Halsbury  was  of  opinion  that  the  whole  discussion  was 
solved  by  the  simple  proposition  in  English  law  that  when  the  object 
to  be  attained  was  unlawful,  the  indirectness  of  the  means  by  which 
it  was  to  be  attained  would  not  get  rid  of  the  unlawfulness ;  and  in 
this  cause  the  object  of  the  means  adopted  was  to  enable  thousands 
of  pounds  to  be  paid  to  the  King's  enemies.  Before  war  existed 
between  this  country  and  Germany  an  associated  body  of  Germans 
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availed  themselves  of  the  English  law  to  carry  on  a  business  for 

manufacturing  motor  machines  in  (lermany,  and  for  wiling  them 
here  in  England  and  elsewhere,  as  they  were  entitled  to  do,  but  in 
doing  so  were  bound  to  observe*  the  1 1  i ix-c^na  which  the  Act  of  Par- 
liament under  \\liicli  Uiey  wen-  Incorporated  required. 

They  were  entitled  to  receive  in  the  shape  of  dividends  tin-  profits 
of  the  concern  in  proportion  to  their  shares  in  it.  They  were  all 
Germans  originally,  though  one  afterwards  became  a  naturalised 
Englishman.  Now,  tin-  right  and  proi»er  course  to  deal  in  the  matter 
tu  di>trilmte  to  tin-in  ratvaUy,  according  to  their  shares,  the 
profits  of  their  adventure.  Hut  this  machinery,  while  perfectly 
lawful  in  JK 'act-mi  time,  l>ecaine  alisulutelv  unlawful  when  the  German 

lore  were  at  war  with  this  country.  It  seemed  to  him  that  the 
question  became  very  plain  when  one  applied  the  language  of  the 
law  to  the  condition  of  things  when  war  was  declared  between  the 
German  who  was  in  the  character  of  shareholder  and  in  control  of 
the  company.  They  could  neither  meet  here,  nor  could  they  autlu- 
any  agent  to  meet  on  any  comjuiny  business.  They  could  neither 
trade  with  the  subjects  of  this  country,  nor  could  any  British  subject 
trade  with  them.  Nor  could  they  comply  with  the  provisions  for  the 
government  of  the  company  which  they  were  bound  by  their  incor- 
porated character  to  observe. 

In  these  circumstances  it  became  material  to  consider  what  was 
this  thing  which  was  described  as  a  "  corporation."  It  was,  in  fact, 
a  partnership  in  all  that  constituted  a  partnership  except  the  names, 
and  in  some  respects  the  position  of  those  whom  he  would  call  the 
managing  juvrtners.  No  one  could  doubt  that  the  names  and  the 
incorporation  were  but  the  machinery  by  which  the  purpose  (giving 
moneys  to  the  enemy)  would  be  accomplished.  The  absence  of  the 
authority  to  issue  the  writ  was  only  a  part  of  the  larger  question. 
No  one  had  authority  to  issue  a  writ  on  behalf  of  an  alien  enemy, 
because  he  had  no  right  himself  to  sue  in  the  Courts  of  a  King  with 
whom  his  own  sovereign  was  at  war.  No  person,  or  any  body  of 
persons,  to  whom  attached  the  disability  of  suing  in  such  circum- 
stances could  have  authority,  and  to  attempt  to  shield  the  fact  of 
giving  the  enemy  the  money  due  to  them  by  the  machinery  invented 
for  a  lawful  purpose  would  be  equivalent  to  enclosing  the  gold  and 
attempting  to  excuse  it  by  alleging  that  the  bag  containing  it  was 
of  English  manufacture. 

The  Lord  Chief  Justice  said  that  the  company  was  a  live  thing. 
If  it  were,  it  would  be  capable  of  loyalty  and  disloyalty.  But  it  was 
not;  and  the  argument  of  its  being  incapable  of  being  loyal  or 
disloyal  was  founded  on  its  not  being  "  a  live  thing."  Neither  was 
the  bag  in  his  lordship's  illustration  "a  live  thing."  And  The  mere 
machinery  to  do  an  illegal  act  would  not  purge  its  illegality- -fra\i< 
rircnitd  nnn  /mn/nfur.  After  all,  this  was  a  question  of  iiyjeuious 
words,  useful  for  the  purpose  for  which  they  were  designed,  but 
\\holly  incapable  of  being  strained  to  an  ilk-gal  purpose.  The  limited 
liability  was  a  very  useful  introduction  into  the  system  of  thU 
country,  and  there  was  no  reason  why  foreigners  should  not,  while 
dealing  honestly  wth  subjects  of  this  country,  partake  of  the  benefits 
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of  that  institution,  but  it  seemed  to  him  too  monstrous  to  suppose 
that  for  an  unlawful,  because,  after  a  declaration  of  war,  a  hostile, 
purpose  the  forms  of  that  institution  should  be  used,  and  enemies 
by  the  State,  while  actually  at  war  with  this  country,  sjhould  be 
allowed  to  continue  trading  and  actually  to  sue  for  their  profits  in 
trade  in  an  English  Court  of  justice. 

Lord  Atkinson  was  of  opinion  that  the  appeal  should  be  allowed, 
on  the  ground  that  the  secretary  had  no  authority  to  institute  the 
action.  On  the  main  point  he  expressed  no  opinion,  but  he 
regretted  that  the  appellants  were  not  permitted  to  defend,  as  in 
his  opinion  they  ought  to  have  been,  so  that  all  the  facts  might  have 
been  elicited,  and  it  could  be  determined  whether  the  respondent 
company  resided  or  traded  in  Germany  or  not. 

Lord  Shaw  of  Dunfermline  and  Lord  Pannoor  agreed  with  the 
view  of  the  Court  of  Appeal  on  the  main  point,  but  differed  from  them 
on  the  question  of  the  secretary's  authority. 

Lord  Parker  of  Waddington,  in  whose  judgment  Lord  Mersey, 
Lord  Sumner,  and  Lord  Kinnear  concurred,  said  that  when  the  action 
was  instituted  all  the  directors  of  the  plaintiff  company 
were  Germans  resident  in  Germany.  In  other  words,  they 
were  the  King's  enemies,  and  as  such  incapable  of  exercising  any  of 
the  powers  vested  in  them  as  directors  of  a  company  incorporated 
in  the  United  Kingdom.  They  were  incapable,  therefore,  of  authoris- 
ing the  institution  of  this  action.  The  contention  that  the  secretary 
of  the  company  could  authorise  such  institution  was  untenable.  The 
resolution  by  which  he  was  appointed  secretary  would  confer  on  him 
such  powers  only  as  were  incident  to  the  performance  of  his  secre- 
tarial duties.  The  directors  of  the  company  might  by  a  proper 
resolution  in  that  behalf  have  conferred  on  hiiri  a  power  to  authorise 
the  institution  of  proceedings  in  the  company's  name,  but  they  did 
not  do  so.  Their  conduct  in  holding  him  out  as  a  person  having 
this  power,  if  they  in  fact  so  held  him  out,  might  in  particular  cases 
have  operated  to  estop  the  company  from  denying  the  authority  of 
a  solicitor  whom  he  retained,  but  it  could  not  confer  the  power  in 
question. 

It  followed  that  this  action  was  instituted  without  authority 
from  the  company,  and  the  Court,  having  notice  of  the  fact,  should 
have  refused  relief.  It  was  true  that  a  question  whether  the  plain- 
tiff solicitor  had  or  had  not  been  validly  retained  was  in  general 
brought  before  the  Court  by  motion,  to  which  the  solicitor  was  made 
a  party.  But  when  the  Court  in  the  course  of  an  action  became 
aware  that  the  plaintiff  was  incapable  of  giving  any  retainer  at  all, 
it  ought  not  to  allow  the  action  to  proceed.  It  clearly  would  not  do  so 
in  the  case  of  an  infant  plaintiff,  and  he  could  see  no  difference  in 
principle  between  the  case  of  an  infant  and  the  case  of  a  company 
which  had  no  directors  or  other  officers  capable  of  giving  instructions 
for  the  institution  of  legal  proceedings.  This  was  more  especially 
so  when,  by  reason  of  all  the  shareholders  (with  one  exception)  being 
the  King's  enemies,  no  agent  or  officer  capable  of  giving  such  instruc- 
tions could  be  validly  appointed. 

It  was  suggested  that  the  secretary,  being  the  only  shareholder 
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who  WM  not  an  enemy,  could  in  some  way  or  other  call  and  hold  a 
meeting  of  the  company  at  which  ho  might  apj>oint  himself  to  be  a 
director  or  agent  «.i  the  company,  with  such  powers  as  he  might 
think  tit.  He  had  not  attempted  to  do  so,  and  after  a  careful 
nation  of  the  articKs  IK-  (his  Lordship)  thought  it  reasonably 
clear  that  any  such  attempt  \\<>uld  fail.  Further,  it  was  quite  clear 
that  ill.'  article*  of  association  of  the  company  did  not  contemplate 
or  provide  for  the  continuance  of  the  company's  trading  without  any 
ors  at  all,  nor  was  a  secretary  of  a  company  an  official  who 
t'irhitf  officii  could  manage  all  iUj  affairs,  with  or  without  the  help 
of  servants,  in  the  absence  of  a  regular  directorate. 

In  those  circumstances  it  was,  strictly  speaking,  unnecessary  to 
consider  whether  a  company  incorporated  in  the  United  Kingdom 
could  under  any  and  what  circumstances  be  an  enemy  or  assume  an 
enemy  character.  The  question,  had,  however,  been  so  elaborately 
argued,  both  here  and  in  the  Court  of  Appeal,  and  was  of  such 
general  importance,  that  it  would  not  be  right  to  ignore  it. 

After  reviewing  a  series  of  English  and  American  authorities 
upon  the  question  what  constituted  an  enemy  company,  his  Lord- 
ship said  that  considerations  which  governed  civil  liability  and  rights 
of  property  in  time  of  peace  differed  radically  from  those  which 
governed  enemy  character  in  time  of  war.  Joint  stock  enterprise 
and  English  legislation  and  decisions  about  it  had  developed  mainly 
since  this  country  was  last  engaged  in  a  great  European  war,  and 
had  taken  little,  if  any,  account  of  warlike  conditions.  The  ideal  of 
joint  stock  enterprise,  that  with  limited  liability  the  more  unlimited 
the  trading  the  better,  was  an  ideal  of  profound  peace.  The  rule 
against  trading  with  the  enemy  wae  a  belligerent's  weapon  of  self- 
protection.  He  thought  that  it  had  to  be  applied  to  modern  circum- 
stances as  they  found  them,  and  not  limited  to  the  applications  of 
long  ago,  with  as  little  desire  to  cut  it  down  on  the  one  hand  as  to 
extend  it  on  the  other  beyond  what  these  circumstances  required. 

Though  it  had  been  said  by  high  authority — see  Af'Conntl  v. 
Hector,  3  B.  <fe  P.  113  ;  Esposito  v.  Bowden,  27  L.J.,  Q.B.,  at  p.  20— 
to  aim  at  curtailing  the  commercial  resources  of  the  enemy,  it  had, 
according  to  other  and  older  authorities,  the  wider  object  of  preventng 
unregulated  intercourse  with  the  enemy  altogether.  Through  the 
royal  licence,  which  validated  such  intercourse  and  such  trade,  they 
were  brought  under  necessary  control.  Without  such  control  they 
were  forbidden.  To  his  mind,  the  rule  would  be  deprived  of  its 
substantial  justification  and  be  reduced  to  a  barren  canon  if  it  \M-IV 
held,  in  circumstances  such  as  these,  that  it  had  no  application  by 
reason  of  the  mere  fact  that  the  company  was  registered  in  London. 

Having  regard  to  the  foregoing  considerations,  he  thought  that 
the  law  on  the  subject  might  be  summarised  in  the  following  pro- 
positions :  — 

1.  A  company  incorporated  in  the  United  Kingdom  is  a  legal 
entity,  a  creation  of  law  with  the  status  and  capacity  which  the 
law  confers.  It  is  not  a  natural  person  with  mind  or  conscience.  To 
use  the  language  of  Buckley,  L.J.,  "it  can  be  neither  loyal  nor 
"  disloyal.  It  can  be  neither  friend  nor  enemy." 
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2.  Such  a  company  can  only  act  through  agents  properly  author- 
ised, and  so  long  as  it  is  carrying  on  business  in  this  country  through 
agents  so  authorised,  and  residing  in  this  or  a  friendly  country,  it  is 
prima  facie  to  be  regarded  as  a  friend,  and  all  His  Majesty's  lieges 
may  deal  with  it  as  such. 

3.  Such  a  company  may,  however,  assume  an  enemy  character. 
This  will  be  the  case  if  its  agents  or  the  persons  in  de  facto  control 
of  its  affairs,  whether  authorised  or  not,  are  resident  in  an  enemy 
country,  or,  wherever  resident,  are  adhering  to  the  enemy  or  taking 
instructions  from  or  acting  under  the  control  of  enemies.     A  person 
knowingly  dealing  with  the  company  in  such  a  case  is  trading  with 
the  enemy. 

4.  The  character  of  individual  shareholders  cannot  of  itself  affect 
the  character  of  the  company.     This  is  admittedly  so  in  times  of 
peace,  during  which  every  shareholder  is  at  liberty  to  exercise  and 
enjoy  such  rights  as  are  by  law  incident  to  his  status  as  shareholder. 
It  would  be  anomalous  if  it  were  not  so  also  in  a  time  of  war,  during 
which  all  such  rights  and  privileges  are  in  abeyance.     The  enemy 
character  of  individual  shareholders  and  their  conduct  may,  however, 
be  very  material  on  the  question  whether  the  company's  agents,  or 
the  persons  in  de  facto  control  of  its  affairs,   are  in  fact  adhering 
to,  taking  instructions  from,  or  acting  under  the  control  of  enemies. 
This  materiality  will  vary  with  the  number  of  shareholders  who  are 
enemies  and  the  value  of  their  holdings.     The  fact,  if  it  be  the  fact, 
that  after  eliminating  the  enemy  shareholders  the  number  of  share- 
holders remaining  is  insufficient  for  the  purpose  of  holding  meetings 
of  the  company  or  appointing  directors  or  other  officers,  may  well 
raise  a  presumption  in  this  respect.     For  example,  in  the  present 
case,  even  if  the  secretary  had  been  fully  authorised  to  manage  the 
affairs   of   the   company   and   to   institute   legal  proceedings   on   its 
behalf,  the  fact  that  he  held  one  share  only  out  of  25,000  shares, 
and  was  the  only  shareholder  who   was  not  an   enemy  might  well 
throw  on  the  company  the  onus  of  proving  that  he  was  not  acting 
under  the  control  of,   taking  his  instructions  from,   or  adhering  to 
the  King's  enemies  in  such  manner  as  to  impose  an  enemy  character 
on  the  company  itself.     It  is  an  a  fortiori  case  when  the  secretary  is 
without  authority,   and   necessarilv  depends   for  the  validity  of  all 
he  does  on  the  subsequent  ratification  of  enemy  shareholders.     The 
circumstances  of  the  present  case  were,  therefore,  such  as  to  require 
close  investigation,  and  preclude  the  propriety  of  giving  leave  to  sign 
judgment  under  Ord.  XIV,  R.   1. 

5.  In  a  similar  way  a  company  registered  in  the  United  Kingdom, 
but  carrying  on  business  in  a  neutral  country  through  agents  pro- 
perly authorised  and  resident  here  or  in  the  neutral  country  is  prima 
facie  to  be  regarded  as  a  friend,  but  may,   through  its  agents,  or 
persons  in  de  facto  control  of  its  affairs,  assume  an  enemy  character. 

6.  A  company  registered  in  the  United  Kingdom,  but  carrying 
on  business  in  an  enemy  country,  is  to  be  regarded  as  an  enemy. 

The  foregoing  propositions  were  not  only  consistent  with  the 
authorities  cited  in  argument,  and  in  particular  with  what  was  said 
in  this  House  in  Jansen  v.  Driefontein  Consolidated  Mines,  [1902] 
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A.C.  484,  but  tliey  had  the  advantage  of  affording  convenient  and 

intelligible  <:uidance  to  tin-  puhlie  on  question*  of  trading  with  the 
enemy.  It  would  be  a  misfortune  if  the  law  were  such  that  during 
war  every  one  proposing  to  deal  with  a  British  company  had  to 
examine  the  character  of  its  slian -holders  and  decide  whether  the 
number  of  the  enemy  Khan-holders,  coupled  with  the  value  of  their 
holding.  \\as  such  as  to  impose  an  enemy  character  on  the  company 
itaelf.  It  would  be  still  more  unfortunate  if  this  question  were  a 
question  for  the  jury  in  each  particular  case.  No  one  could  maintain 
that  a  company  had  assumed  an  enemy  character  merely  because 
it  had  a  few  enemy  shareholders.  It  might  possibly  be  contended  that 
it  rssumed  an  enemy  character  when  its  enemy  shareholders  amounted 
to,  say,  one-half  or  three-fifths  or  five-eighths  of  the  whole,  but  how 
if  the-  one-half,  three-fifths,  or  five-eighths  held  only  one-sixth,  one- 
fifth,  or  one-quarter  of  the  shares?  'Hie  Legislature  might,  but  no 
Court  could,  possibly  lay  down  a  hard  and  fast  rule,  and  if  no  such 
rule  were  laid  down,  how  could  any  one  proposing  to  deal  with  the 
company  ascertain  whether  he  was  or  was  not  proposing  to  deal  with 
the  enemy? 

He  desired  to  add  this.  It  was  suggested  in  argument  that  acts 
otherwise  lawful  might  be  rendered  unlawful  by  the  fact  that  they 
miirht  tend  to  the  enrichment  of  the  enemy  when  the  war  was  over. 
He  entirely  dissented  from  that  view.  He  saw  no  reason  why  a  com- 
pany should  not  trade  merely  because  enemy  shareholders  might  after 
the  war  become  entitled  to  their  proper  share  of  the  profits  of  such 
trading.  It  would  be  lamentable  if  the  trade  of  this  country  were 
fettered,  businesses  shut  down,  or  money  allowed  to  remain  idle  in 
order  to  prevent  any  possible  benefit  accruing  thereby  to  enemies 
after  peace.  The  prohibition  against  doing  anything  for  the  benefit 
of  an  enemy  contemplated  his  benefit  during  the  war,  and  not  the 
possible  advantage  he  might  gain  when  peace  came. 


(ii)  MARRIAGE. 

[The  English  wife  of  an  alien  enemy  is  an  alien  enemy.  Even 
when  living  separately  from  her  husband  here,  she  could 
not,  under  the  old  disabilities  attaching  to  married  women, 
sue  as  a  feme  sole  on  a  contract  made  by  her ;  although 
such  husband,  as  an  alien  enemy,  could  not  be  conjoined 
with  her  in  the  action.] 

ANN  DE  WAHL  v.  BRAUNE. 

COURT  OP  EXCHEQUER.     1856.  1  HUKI.STOXB  AM)  NORMAN'S 

EXCHEQUER  REPORTS,  178. 

DECLARATION    on    agreement    in    writing    between    the    plaintiff    and 
defendant    whereby,   after   reciting   that    the    plaintiff   had    for   some 
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years  carried  on  a  school  for  the  education  of  young  ladies  at  No. 
43  Abbey  Road,  and  was  entitled  to  the  benefit  of  a  lease  of  the  said 
house,  the  plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  all  the 
interest  of  the  plaintiff  in  the  matters  aforesaid  for  £500.  Aver- 
ment of  performance  of  conditions  precedent.  Breach,  non-payment 
of  part  of  the  purchase  money. 

Plea  in  abatement — That  the  plaintiff,  before  and  at  the  com- 
mencement of  this  suit,  was  and  still  is  married  to  one  De  Wahl, 
then  and  yet  her  husband,  and  who  is  still  living.  And  this  the 
defendant  is  ready  to  verify;  wherefore,  because  the  said  De  Wahl 
is  not  named  in  the  said  writ  and  declaration  the  defendant  prays 
judgment  of  the  same,  and  that  they  may  be  quashed. 

Replication — That  before  and  at  the  time  of  the  commencement 
of  this  suit  the  said  De  Wahl  in  the  plea  mentioned  was  and  still 
is  an  alien  born  of  foreign  parents  and  in  parts  beyond  the  seas, 
to  wit,  in  the  empire  of  Russia,  and  did  not  at  the  time  of  the 
commencement  of  this  suit  reside,  nor  was  he  then  present  in  this 
country,  nor  was  he  ever  a  subject  of  this  country  by  naturalisation, 
denisation,  or  otherwise;  that  the  cause  of  action  in  the  declaration 
mentioned  accrued  to  the  plaintiff  within  the  realm  of  England,  to 
wit,  in  the  county  of  Middlesex,  whilst  she,  the  plaintiff,  was  u, 
subject  of  our  lady  the  Queen,  and  residing  in  this  said  country  as  a 
single  woman,  separate  and  apart  from  the  said  De  Wahl  in  the 
plea  mentioned,  and  that  the  defendant  became  liable  to  her  as  in 
the  declaration  mentioned  as  a  single  woman,  and  not  otherwise; 
that  before  and  at  the  time  of  the  commencement  of  this  suit, 
the  sovereign  and  subjects  of  the  said  Empire  of  Russia  were  and 
still  are  at  war  with  and  enemies  of  our  said  lady  the  Queen,  ami 
that  the  said  De  Wahl  in  the  plea  mentioned  was  and  still  is  resi- 
dent within  the  said  empire  of  Russia,  and  adhering  to  the  said 
enemies  of  our  said  lady  the  Queen. 

Demurrer  and  joinder. 

Lush,  in  support  of  the  demurrer — The  replication  affords  no 
answer  to  the  plea.  As  a  general  rule,  a  married  woman  cannot 
sue  afone.  The  only  exception  is  where  the  husband  is  civiliter 
mortuus,  as  in  the  case  of  transportation.  If  the  replication 
had  not  alleged  that  the  husband  was  an  alien  enemy,  the  case  would 
have  been  free  from  all  doubt;  but  the  fact  of  the  husband  being 
an  alien  enemy  does  not  entitle  the  wife  to  sue  alone.  It  would 
be  a  violation  of  the  established  rules  of  law  to  allow  her  to  sue 
for  the  benefit  of  an  alien  enemy.  The  Court  then  called  on 

Ogle,  to  support  the  replication.  Upon  these  pleadings  it  may 
be  assumed  that  the  contract  was  entered  into  before  marriage. 
There  is  nothing  which  militates  against  that  view,  except  that  the 
plaintiff  and  her  husband  are  of  the  same  name.  Assuming,  then, 
that  this  was  a  contract  before  marriage,  the  wife  is  the  meritorious 
cause  of  action,  and  might  have  joined  with  her  husband.  Where 
a  married  woman,  who  might  have  joined,  sues  alone,  the  objection 
can  only  be  pleaded  in  abatement,  and  not  in  bar;  and  if  the 
defendant  omits  to  plead  the  nonjoinder,  the  wife,  if  she  succeeds 
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at    th.    trial,   will   be  entitled  to  judgment,  subject  to  the  right  of 

tin-  liiisliainl  to  In-ill-.:  a    \\iit   «»l"  error  (Milntr  \.   Mil  net,  3  T.K.    G'J7)  ', 

1  Chit.  Plra.1.  p.  .">7,  7th  edition.  It  is  clear,  therefore,  that  the 
covet  tin.  i !...->  not  affect  the  cause  of  action.  Then  this  replication 
n  that  tin-  plaintiff's  husband  is  an  alien  enemy,  and  therefore 
cirilttrr  mnrtunx.  In  Walton!  on  1'arties  to  Actions,  p.  1015,  it  is 
sai.l  that  if  a  woman  many  an  alien  enemy  who  is  prevented  by 
law  from  suing  in  tlu-  Courts  of  the  country,  the  wife  is  to  be 
IV-.M !'(!»•« I  a.s  in  a  state  ol'  \\i.io\\hoo.l.  A'_'.iin.  in  l!op»T  on  1 1  ii-.l,;tti.! 
ami  WiiV.  vol.  ii.  p.  \-'2,  it  is  said — "  But  when  the  husband  ia 
pii-vented  from  coming  here,  as  in  the  instance  of  his  being  an 
"  alien  em-my.  tlun  the  principle  of  the  exception  applies."  In 
Ki-nt.'s  Com.,  vol.  ii.  p.  155,  the  learned  author  observes  that 
"  Lord  Coke  seems  to  put  the  capacity  of  the  wife  to  sue  a«  a  feme 
"  tole  upon  the  ground  that  the  abjuration  or  banishment  of  the 
"  husband  amounted  to  a  civil  death.  But  if  the  husband  be 
"  banished  for  a  limited  time  only,  though  it  be  no  civil  death,  the 
"  better  opinion  is,  that  the  consequences  as  to  the  wife  are  the 
"same,  and  she  can  sue  and  be  sued  as  a  feme  sole.  And  if  the 
"  husband  be  an  alien  always  living  abroad,  the  reason  of  the  excep- 
"  tion  also  applies."  Unless  the  wife  could  sue,  the  claim  might  be 
barred  by  the  Statute  of  Limitations.  (Pollock,  C.B. — Choses 
in  action  belonging  to  an  alien  enemy  are  forfeited  to  the  Crown;  but 
to  establish  the  title  of  the  Crown  there  must  be  an  inquisition 
(Attorney-General  v.  Wet-den,  Parker,  267).  Martin,  B. — The  effect 
of  the  marriage  is  to  vest  in  the  husband  all  the  interest  in  the 
contract;  he  might  release  it  if  he  thought  fit  (Gar forth  v.  Bradley, 
•_'  Ves.  Sen.  675)).  Suppose  a  married  woman,  whose  husband  is 
an  alien  enemy,  is  slandered  or  assaulted,  is  she  to  be  without 
remedy?  But  further,  assuming  that  the  contract  was  made  with 
the  wife  during  her  coverture,  the  same  principle  will  apply,  .since 
she  is  the  meritorious  cause  of  action. 

Lush,  in  reply — It  is  immaterial  whether  the  contract  was 
entered  into  before  or  after  coverture.  The  husband,  by  marriage . 
acquires  an  interest  in  all  existing  contracts  at  any  time  made  with 
his  wife.  An  alien  enemy  is  not  civiliter  mortuu* ;  he  is  capable 
of  being  an  executor,  and  it  seems  that  he  may  sue  as  such  (1  Wms. 
Exors.,  p.  187).  The  dicta  of  the  text  writers  are  founded  principally 
on  the  authority  of  Deerly  v.  The  Ditchess  of  Mazarin,  1  Salk. 
116;  1  Ld.  Raym.  147;  and  De  Gaitton  v.  L'Aigle,  1  Bos.  A  P.  357; 
but  these  cases  have  been  overruled  by  Marshall  v.  Rutton,  8 
T.U.  545. 

Pollock,  C.B. — The  replication  is  bad.  Whether  the  contract 
was  entered  into  before  or  after  marriage,  the  wife  cannot  sue  alone. 
That  is  said  to  be  a  hardship,  inasmuch  as  the  husband  is  an  alien 
enemy;  but  in  reality  it  is  no  hardship,  for  all  the  rights  of  an 
alien  enemy  are  forfeited  to  the  Crown,  and  the  proper  course  of 
proceeding  is  for  the  Crown  to  entitle  itself  to  those  rights  by  having 
an  inquisition,  and  then,  after  enforcing  this  right  of  action  against 
the  defendant,  to  deal  justly  by  giving  the  \\ifi-  the  benefit  of  it. 
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taking  care  that  the  husband  gets  nothing  which  he  could  employ 
adversely  to  the  State.  If  the  contract  was  entered  into  after  the 
marriage  the  case  is  quite  clear;  but  it  is  argued  that  we  ought  to 
read  these  pleadings  as  if  the  contract  took  place  before  the 
marriage.  If  that  question  had  rested  upon  the  fact  of  the  plaintiff 
and  her  husband  being  of  the  same  name,  that  would  merely  have 
furnished  an  argument  of  probability;  but  it  is  distinctly  stated  in 
the  replication  that  the  cause  of  action  accrued  to  the  plaintiff  whilst 
she  was  living  separate  and  apart  from  her  husband.  For  these 
reasons  I  think  that  the  defendant  is  entitled  to  judgment. 

Martin,  B. — I  am  of  the  same  opinion.  In  either  view  the 
replication  is  bad.  Assuming  the  contract  to  have  been  made  after 
the  marriage,  it  was  the  husband's  contract,  and  he  might  have 
sued  alone  upon  it.  I  doubt  whether  the  principle  of  the  wife  being 
allowed  to  join,  where  she  is  the  meritorious  cause  of  action,  applies 
to  a  case  like  this;  but  at  all  events  she  cannot  sue  alone.  Then, 
assuming  the  contract  to  have  been  made  before  the  marriage,  the 
effect  of  the  marriage  is  to  vest  the  right  of  action  in  the  husband, 
so  that  the  necessity  of  his  being  joined  arises  from  the  interest 
being  in  him.  There  is  no  authority  for  saying  that  an  alien  enemy 
is  f/r/fiftr  mortiins  ;  he  is  alive,  but  under  a  disability.  The  subject 
is  discussed  in  a  note  to  Clcmctifxoii  v.  Blrssig,  11  Exch.  135,  where 
authorities  are  cited  to  show  that  a  declaration  of  war  renders  void 
contracts  then  existing  between  the  belligerent  parties.  Rut  I 
apprehend  that  nothing  can  render  void  a  valid  contract,  except  an 
Act  of  Parliament. 

Bramwell,  B. — I  am  also  of  opinion  that  the  replication  is  bad. 
A  contract  made  by  a  wife  during  coverture  is  a  bargain  by  her  on 
behalf  of  her  husband,  and  he  lias  a  right  to  sue  alone  upon  it. 
Then,  suppose  the  contract  was  made  before  coverture,  the  replication 
is  bad  on  the  ground  that  the  husband  and  wife  must  join  in  the 
action. 

Judgment  for  the  defendant. 


(Hi)  RESIDENCE  OR  PLACE  OF  BUSINESS. 

[A  British  subject,  domiciled  in  a  friendly  foreign  State,  may  trade 
with  the  enemy,  and  recover  from  British  underwriters 
on  a  policy  of  marine  insurance  in  connection  therewith.] 

JOHN  BELL  v.  REID. 

BELL  AND  OTHERS   v.   BULLER. 

COURT  OF  KING'S  BENCH.     1813.          1  MAULE  AND  SELWTN,  726. 

THE  first  of  these  two  actions  was  upon  a  policy  of  insurance  effected 
on  the  13th  of  May,   1810,  by  William  &  John  Bell  &  Co.  (which 
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was  described  i\n  the  usual  stylo  ami  firm  of  the  persons  residing  in 

Uritain,    who    i,vei\ed    tin-   order   for  ami   «ll  policy), 

the  *hip  •'  I:  valued   .;  ami   on   fii-i-lit   valu<-d  at 

•:d  t'rnin  Virginia  to  li.i   | .« , 1 1  (,r  poit-  <.f  discharge  in  the 

iiiy  |.<.it  or  port-,  place  or  places,  iii  the  Baltic, 

.  with  1'  H'KI.  to  touch  at  all  port.-,  [.luces,  and  islands, 

any  purpose  whatsoever,  ami  .-ail  to,  and  touch  and  stay  at,  any 

ports  or  place-,  whatsoever,  ami  to  wait  for  information  off  any  ports 

•T  plac.  l'he  interest  was  averred  to  be  in  the  plaintiff,  John 

Bell,  ami  the  loss  to  be  by  hostile  capture. 

•lie  trial  before  Lonl  Kllenborough,  C.J.,  at  the  London  sittings 
after   Michavlma-   tvrm,    1S11.    it  appeared   in   evidence  that  the   ship 
••.1  on  tin-  \O\MLTC  in  ipie-tJMii  \\ith  a  car-jro  of  tobacco,  on  the  25th 
of  February.    l>ln.  and  that  the  captain,  having  previously  received 
•nictioiiN    tn    wait    otT    Kalmouth    for    orders    from    the    house    of 
William   Bell   A-  .lohn    Bell  <fe  Co.   in  London,  as  to  the  ship's  port 
and  ultimate  destination,  arrived  off  that  port  the  latter 
end  of  March,  and  \\hile  laying  <>n  and  off  received  written  instruc- 
tions,  dated  on   th«-  L'lth   of  that    month,  from  the  house  of  William 
I < ih n    Hell    A-    Co. ,    to  proceed   to  Gothenburg,    and   there   place 
himself  under  the  directions  of  T.    M'Nae,   their   agent.     The  ship 
<>rdin<rly    i  I,    and    arrived   at    Gothenburg    on    the    14th    of 

April,  and  tin-re  received  instructions  in  the  first  instance  from  M'Nae 
to  proceed  to  Stralsund,  a  Swedish  port  ;  hut  before  the  ship  sailed, 
M  \  i.  having  received  further  instructions  from  BeUvSley  (it  did  not 
appear  in  evidence  whether  Heasley  was  British  or  American,  but 

he  was  now  said  to  be  an  American),  who  was  one  of 
the  partners  in  the  London  house  of  William  &  John  Bell  A 
(V,  hut  was  then  residing  at  Hamburg,  directed  the  captain  t<i  call 
at  Klsineur  or  Nyherir  (as  the  wind  mi^ht  favour  him'),  Danish  port-, 
for  further  orders  from  Beaeley.  <»n  the  22nd  of  April  the 
oireno  "  left  Gothenburg  mi  her  way  to  Elsineur  for  orders,  and 
on  the  next  day  was  captured  in  the  Baltic  by  a  Danish  privateer 
from  Kl-ii  "ur.  carried  into  Copenhagen,  and  ultimately  condemned 
there,  by  sentence  pronounced  in  the  1'rixe  Court,  as  en^a'Jfd 
in  ci-mm-rce  of  a  hostile  character.  It  further  appeared  that  John 
Bell,  the  plaintiff.  I'.ritish  born  subject,  but  had  been  resident 

and  domiciled  in  the  I'nited  States  of  America  for  upwards  of  twenty 
':d  had  become  a  citizen  of  those  States ;  that  he  was  a  partner 
in  the  ),.  '    lliam  ,V  John  Bell  »V  Co..  of  London,  of  which  ho 

I:  -ley  also  was  a  partner,  who  was  then  residing  at  Hamburg. 
That  at  the  time  of  the  insurance,  and  down  to  the  capture  of  the 
vessel,  America  was  in  amity  with  Great  Britain,  Sweden,  and 
D.  nmaik:  and  Civat  Britain  was  in  amity  with  Sweden,  but  at  war 
with  Denmark  :  and  thi-  the  captain  knew.  The  ship  had  no  British 
licence  to  trade  with,  or  «_'o  to  an  enemy's  port.  It  was  therefore 
the  trial  that  this  ship,  owned  by  John  Bell,  a  British 
.subject,  though  domiciled  in  America,  could  not  lawfully  go  to  an 
enemy's  port  to  call  for  orders  without  a  licence  from  the  Crown, 
but  that  such  tfoing  was  illegal,  and  avoided  the  insurance. 
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The  second  action  was  brought  by  John  Bell  and  others,  upon 
another  policy  on  the  goods  loaded  on  board  the  same  ship 
"  Imogene  " ;  and  the  proof  in  this  case  was  the  same  as  in  the  first 
with  the  addition  of  a  letter  of  the  13th  of  April,  1810,  from  Beasley, 
at  Hamburg,  to  his  partner,  William  Bell,  in  London,  which  was 
offered  by  the  defendant,  in  proof  that  the  ship  with  IKT  caru^o  had 
been  ordered  to  proceed  to  Elaineur  or  Nyberg,  in  Denmark,  not 
merely  for  the  purpose  of  receiving  orders  there  as  to  her  future 
destination  but  for  the  puri>ose  of  trailing  <>r  "Imposing  of  her  cargo 
there,  if  an  advantageous  opportunity  should  occur.  The  letter  was 
as  follows:  — 

"  Hamburg,  13th  April,  1810. 

"  By  the  mail  of  to-day  I  write  to  Mr.  M'Nae  to  send  the  '  Mars ' 
"  and  the  '  Imogene  '  or  '  Georgia  Planter,'  whichever  arrives  first, 
"  provided  he  cannot  sell  immediately  at  Gottenburg,  to  Elsineur  or- 
'  Nyberg  for  my  orders;  once  there,  I  have  but  little  doubt  he  .vh.ill 
'be  able  to  dispose  of  the  cargoes  deliverable  in  some  of  tin-  Baltic 
'  ports  very  advantageously.  A  cargo  was  sold  that  way  the  other 
'  day  at  fifty  grotes,  also  the  tobacco ;  we  must  not  flatter  ourselves 
'with  making  much  on  it,"  Ac. 

(Signed)     "  R.  G.  BEASLHY." 

The  objection  taken  upon  this  evidence  was  that  the  going  to 
Elsineur  for  the  purpose  of  trading  was  illegal,  and  avoided  the  insur- 
ance. The  plaintiffs,  hmvrvcr.  in  both  those  actions,  took  a  vrnlirt 
for  the  amount  of  the  defendant's  subscriptions,  his  Lordship  reserving 
to  the  defendant  the  benefit  of  these  objections  upon  a  motion.  A 
rule  nisi  "was  accordingly  obtained  in  both  actions  in  Hilary  term, 
1812;  against  which,  in  the  following  Easter  term,  the  Attorney- 
General  (Gibbs),  Park,  and  J.  W.  Warren  showed  cause,  and  Garrow, 
Holroyd,  and  Scarlett  were  heard  in  support  of  them.  The  cases  then 
cited,  except  the  case  of  M'Connel  v.  Hector,  3  Bos.  <fe  P.  113,  \\vvv 
afterwards  mentioned  and  commented  on  by  the  Court  in  giving 
judgment;  in  which  judgment  will  also  be  found  the  principal  argu- 
ments used  at  the  bar.  The  Court  took  time  to  consider. 

Lord  Ellenborough,  C.J.,  on  this  day  (6th  July,  1813),  delivered 
the  judgment  of  the  Court  in  substance  as  follows: — This  was  a 
motion  for  leave  to  enter  a  nonsuit  in  an  action  against  an  under- 
writer upon  a  policy  of  assurance  on  ship  and  freight  on  the 
"  Imogene  "  (and  there  was  also  a  policy  on  the  goods,  the  subject 
of  another  action),  at  and  from  Virginia  to  her  port  or  ports  of  dis- 
charge in  the  United  Kingdom,  or  any  port  or  ports  in  the  Baltic. 
The  interest  was  averred  in  John  Bell,  of  America,  and  the  loss  was 
by  capture.  The  ship,  after  arriving  and  lying  off  Falmouth^  received 
orders  to  go  to  Gottenberg,  where  she  arrived  on  the  14th  of  April, 
1810,  and  was  proceeding  thence  to  Elsineur,  a  hostile  port,  to  get 
further  instructions,  when  she  was  captured  by  a  Danish  ship.  The 
ship  had  received  orders  at  Gottenberg  to  go  to  Elsineur  for  further 
orders  from  Beasley,  who  was  one  of  the  house  of  William  Bell  &  Co. 
The  captain  knew  that  Elsineur  was  a  hostile  port.  Tt  did  not  appear 
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that  \V.  Ikll,  flu-  partner  resident  in  England,  was  a  partner  in  th<> 
house  of  America.  A  \.-rdict  \\a-  iai.cn  for  the  plaintiff,  with  liberty 
to  move  for  u  nonsuit,  upon  the  point  whether  sailing  to  EUineur, 

.le  port,  for  orders,  was  illriral.  '\'\\&  case  was  argued,  and  has 
U-cn  tin-  subject  of  long  and  dvlilu-rnte  consideration  with  us.  The 
(jut-sUon  is,  \\hether  a  natural-born  subject  of  His  Majesty,  domiciled 
in  a  neutral  country  such  as  the  United  States  of  America  then  were, 
can,  in  respect  of  such  his  domicile,  be  entitled  to  enjoy  the  com- 

il  benefits  and  privileges  belonging  to  the  citizens  of  that 
country,  and  be  exempt  from  the  disabilities  and  restraints  attaching 
on  a  natural-born  subject  of  this  country.  In  general,  it  may  be  con- 
sidered as  illegal  to  touch  at  a  hostile  port  in  the  course  of  the  voyage. 
In  Dr.  Edward's  Admiralty  Cases,  p.  42,  it  is  laid  down  by  Sir  William 
Scott,  "  that  there  is  no  rule  more  clearly  established  in  principle 

•  than   that  the  port  of  destination,   being  an  interdicted  port,   is 

•  tin-  port  of  delivery  of  the  cargo"  ;  which,  as  I  understand  it,  means 
that  the  cargo  must  be  presumed  to  be  destined  thither  for  the  purpose 
of  illegal  trade.    And  Sir  William  Scott  adds,  "that  it  is  impossible  to 

•  ivlax  that  principle;  if.it  were  once  admitted  that  a  ship  may  enter 
an  interdicted  port  to  supply  herself  with  water,  or  any  other  pre- 
,  a  door  would  be  opened  to  all  sorts  of  fraud  without  the 
possibility  of  preventing  them."  Assuming,  then,  on  general  prin- 
ciples of  reason  and  political  convenience,  that  all  intercourse  with 
the  ports  of  any  enemy  is  illegal,  for  what  purpose  soever  it  may  be, 
thr  question  here  is,  whether  such  resort  in  the  case  of  a  natural-born 
subject  domiciled  in  a  neutral  country  stands  upon  a  different  prin- 
ciple. The  case  of  Scott  v.  Schwartz,  Comyn's  Rep.  677,  is  the  first 
case  where  a  question  of  domicile  arose.  That  was  a  question  whether 
the  master  and  the  three-fourths  of  the  mariners,  who  had  come 
from  Riga,  in  Russia,  could  be  considered  as  of  the  country  from 
whence  tin-  ship  raiiic,  some  of  them  having  been  born  out  of  the 
dominions  of  Russia,  but  being  resident  there.  The  Lord  Chief  Baron 
Comyn,  in  a  most  learned  judgment,  in  which  he  considered  the  law 
of  domicile  with  reference  to  the  Navigation  Act  very  much  at  large, 
declared  himself  of  opinion  that  they  were  men  of  that  country  within 
the  extent  of  the  Navigation  Act.  The  next  case  as  to  how  far  a 
British-born  subject,  domiciled  in  the  United  States  of  America,  could 
be  considered  as  a  citizen  of  America  for  the  purpose  of  commerce, 
so  as  to  partake  in  the  trade  to  the  East  Indies,  by  virtue  of  the 
Treaty,  in  which  the  words  are,  "  that  the  citizens  of  the  United 
"  States  may  trade  between  the  said  territories  and  the  said  United 
"  States,"  was  the  case  of  Wilson  v.  M<irrijutt,  8  T.R.  31,  which  came 
on  afterwards  in  error,  1  Bos.  and  Pul.  430.  Lord  Kenyon  and  the 
rest  of  the  Court  of  Kind's  Bench  were  of  opinion  that,  as  Collett 
was  a  eitixen  of  this  country  by  birth,  he  could  not  throw  off  his 
allegiance  to  this  country,  but  that  he  was  also  a  citizen  of  America 
for  the  purposes  of  commerce,  it  l>ein<_r  found  that  he  had  been  adopted 
a  eiti/en  of  that  country  :  and  the  circumstance  of  his  being  a  natural- 
born  subject  here  could  not  deprive  him  of  the  advantages  of  beintr  a 
citi/en  Of  that  country .  •  In  Bos.  A'  Pul..  Eyre,  C.J.,  said — "  I'|  on 
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'  what  authority  is  it  said  that  a  natural -bora  subject  of  the  King 
'  shall  not  trade  to  the  East  Indies,  though  he  is  an  adopted  subject 
'  of  another  country,  whose  subjects  in  general  are  allowed  to  trade 
'  to  the  East  Indies?    Shall  it  be  enough  to  say  the  rest  of  the  King's 
'  subjects  are  not  allowed  to  trade  to  the  East  Indies;  and  therefore 
'  you  being  the  King's  subject  shall  not?     He  will  answer,   1   have  a 
'  privilege  which  the  rest  of  the  King's  subjects  have  not.     I  am  the 
'  King's  subject;  but  I  am  also  the  subject  of  the  United  States,  and 
'  Great  Britain  has  granted  to  the  subjects  of  the  United  States  that 
1  they  may  trade.     He  may  add,  I  have  violated  no  law  of  my  parent's 
'  State  in  procuring  myself  to  be  received  a  subject  of  the  United 
'  States.       She  encourages  the  practice,  for  she  herself  adopts  the 
'  subjects  of  other  States."     But  this  case,  as  well  as  that  of  Scott  \. 
Srturart:,    it   has    been    truly   said,    neither   expressly   nor  necessarily 
establishes   more   than    this,    that    for  ordinary   commercial    purposes, 
and  the  general  objects  of  trade,   a    British  horn  Mihject    is  capable  of 
becoming  the    adopted    snbjevt    of    another    State,    MI   M    t«i    enjoy    the 
pn vi leges  of  commerce  allowed  to  that  State.       But  when  a  war  breaks 
out   with   the    parent    State,    it    is  .said  that    natural    allegiance   requires 
that  he  mu*t  ahstain  from  any  act   \\hich  iscontraiy  to  the  interests  of 
the    parent    State;    that    trading    with    an    enemy   is   an    act    of    that 
description,  affording  aid  and  comfort  to  the  enemy  :  and  such  trading, 
though  not  of  a  hostile   nature,    may   he   the  means  of  carrying  on   :•. 
treasonable  intercour>e  with  the  enemy.      And  the  same  reason  extends 
to  the  natural-born  subjects  of -any  other  State  who  have  heroine  the 
adopted    subjects   of  our  own  country,    if    their    parent    State    become 
engaged  in  hostilities.        Whether  these  consequences  have  or  have  not 
in  them  so  much  probable  danger  as  to  require  restriction  is  a  question 
of  political  expediency  well  worthy  perhaps  the  attention  of  the   I 
lature.      In  the  meantime  we  cannot   help  remarking  that  the  trading 
with  the  enemy  by  a   natural-born  subject  has,  under  certain  quali- 
fications,   been    recognised,    as   appeal's    by    the   case   of   "  A7/rv//«///," 
cited  in  /'off*  v.    fall,   S  T.U.   556,  before  Sir  Thomas  Denison   and 
another   common    law    judge,    where   the  goods   which   had   been   taken 
as   coining   from   an   enemy's  port  were   restored   to  a   British-born 
subject,   who  was  established  in   a  foreign   country.        Upon  inquiry 
I  find  that  a  case  has  occurred  at  the  Cockpit,  before  the  present 
Master  of  the  Rolls,  in  which   precisely  the  same  point  was  decided, 
and   in   which   his   honour  concurred.      Contemplating  these    uniform 
authorities,  according  to  which  a  trading  with  an  enemy  by  a  British- 
born  subject  domiciled  abroad  has  been   regarded  as  innocent,   and 
entitled  to  protection  from  condemnation,  it  is  impossible  for  us,  upon 
this  occasion,  to  hold  that  these  cases  were  not  well  decided.     This 
is  only  a  motion  for  a  nonsuit ;  and  therefore,  reserving  to  any  one 
of  us  to  consider  this  question,   if  it  should  be  presented  to  us  in 
a  more  solemn  form  for  our  decision,  we  think  that  this  rule  for  a 
nonsuit  ought  to  be  discharged. 

There  is  a  like  rule  pending  in  Bt-11  and  Others  v.  Bailer. 


M  CORNELL   '.    I  IK'   I'M,  245 

[Enemy  character  attaches  to  a  British  subject  who  resides  and 
trades  in  the  enemy's  country.] 

M  <  ONKELL  .    m.<  COB, 

(  ,,i  KI    i.i    (  taOIOH    I'UJAS.  I'l  '-I  l.K. 

I  113. 


Tills     \\.is    ail    action     "1     tlespasN    <l>     lioin*    //.</«//  /////-    directed    by    the 

'  il<ir  I'm-  tin-   purpose  of  trying  ;i   question  of  bankrupt 

Tin-  defendant  pleaded  the  general  issue  ami  t\vu  special  plea.s,  in 
thr  iirst  justifying  the  taking  under  the  statute  1  '•>  Klix.  0.  7,  and  in 
tin-  second  under  thr  statute  I  .lac.  1  C.  15.  To  liotli  tin-  ,s|  ecial 
picas  the  plaintiff  replied  I)r  injurnl  *u<\  /iroji/id  ti/i«ji/<  tali 


The  <au>e  \\as  tried  before  Lord  Alvaiih-y.  C.J.,  at  the  Guildhall 
silt  i  last  Hilary  term,  when  a  verdict  was  found  for  the 

plaintitf,  \\ith  liberty  for  the  defendant  to  move  the  Court  to  set  that 
vi-rdirt  aside  if,  under  the  following  circumstances.  they  should  think 
on  «>f  bankruptcy  upon  which  the  di-fendant  relied  was 
valid.  The  commission  issued  on  the  petition  of  the  defendant,  who 
\\.is  resident  in  Knirland,  upon  a  debt  due  to  himself  and  his  two 
partners,  Alexander  Keid  and  .lames  I  let-tor,  .subjects  of  this  country, 
luil  resident  and  carrying  on  trade  at  that  time  at  Flushing,  a  port 
l.elon'j-iiiir  to  the  enemies  of  this  country. 

Best,  Serjeant,  now  moved  for  a  rule  to  show  cause  why  the 
verdict  should  not  lie  set  aside  and  a  new  trial  In-  had,  contending 
that,  though  it  was  true  that  if  the  debt  ujjon  which  the  petition 
issued  «a>  such  as  could  not  he  sued  for  at  law.  it  would  not  be 
sufficient  to  support  the  commission,  yet  as  all  the  three  joint 

•lifors  \\en-  British  subjects,  the  mere  circumstance  of  two  of  them 
beiii._r  resident  and  trading  in  an  enemy's  country  would  not  bar 
their  ritrht  to  recover:  for  that  in  the  plea  of  alien  enemy  it  is 

essary  to  aver  that  the  plaintiff  was  born  out  of  the  King's 
alle-riai.  :he  opinion  of  Kyre.  ('..]..  in  the  case  of  tfjiartn- 

>»/r<//<  v.  linniKitifni  .  \  Bos.  &  P.  163,  from  which  it  seems  that 
it  is  in.i  necessary  to  state  the  birth  of  the  party  in  the  plea  of 
alien  ein-my),  and  that  he  was  adhering  to  the  King's  enemies, 
neither  of  \\hich  circumstances  could  have  been  alleged  in  this  case; 
that  the  ri'_rht  <>f  a  natural  born  subject  of  the  King  can  neither  be 
forf.-ited  by  time  nor  place,  but  only  by  his  own  misbehaviour 
(1  Bl.  Com.  371),  and  that,  as  there  was  no  pretence  for  saying 
that  the  two  persons  who  were  resident  at  Flushin<_r  had  so  adhered 
to  the  Kind's  enemies  as  to  be  guilty  of  treason,  they  had  not 
forfeited  their  right  to  maintain  an  action  for  the  debt  upon  which 
the  commission  was  founded. 

Lord  Alvanley,  C.J.  —  Most  certainly  every  natural-born  subject 
of  England  had  a  right  to  the  King's  protection  so  long  as  he 
entitles  himself  to  it  by  his  conduct;  but  if  he  live  in  an  enemy's 
country  he  forfeits  that  right.  Though  these  persons  may  not  have 
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done  that  which  would  amount  to  treason,  yet  there  is  a  hostile 
adherence  and  a  commercial  adherence;  and  I  do  not  wish  to  hear 
it  argued  that  a  person  who  lives  and  carries  on  trade  inuK-r  the 
protection  and  for  the  benefit  of  a  hostile  State,  and  who  is  so  far 
a  merchant  settled  in  that  State  that  his  goods  would  be  liable  to 
confiscation  in  a  Court  of  Prize,  is  yet  to  be  considered  as  entitled 
to  sue  as  an  English  subject  in  an  English  Court  of  justice.  The 
question  is,  whether  a  man,  who  resides  under  the  allegiance  and 
protection  of  a  hostile  State  for  all  commercial  purposes,  is  not  to  be 
considered  for  all  civil  purposes  as  much  an  alien  enemy  as  if  he  \\cn- 
born  there.  If  we  were  to  hold  that  he  was  not,  we  must  contradict 
all  the  modern  authorities  upon  this  subject.  That  an  Englishman 
from  whom  France  derives  all  the  benefit  which  can  be  derived  from 
a  natural-born  subject  of  France,  should  be  entitled  to  more  vijrht. 
than  a  native  Frenchman  would  be  a  monstrous  proposition.  Wliilc 
the  Englishman  resides  in  the  hostile  country  he  is  a  subject  of  that 
country,  and  it  has  been  held  that  he  is  entitlol  t<»  all  the  privileges 
of  a  neutral  country  while  resident  in  a  neutral  country  (Mnrriialt 
v.  M" i I 'son,  1  Bos.  &  P.  430).  I  cannot  therefore  entertain  sufficient 
doubt  upon  this  subject  to  grant  a  rule  to  show  cause. 

Rooke,  J. — I  think  we  ought  not  to  grant  a  rule  to  show  causr. 
It  is  well  known  that  if  an  alien  enemy  be  residing  here  under  the 
King's  protection  he  may  sue;  but  if  an  Englishman  be  resident  in 
a  hostile  country  the  King  cannot  enable  him  to  sue.  The  reason  of 
the  disability  of  the  person  residing  in  an  enemy's  country  is  that 
the  fruits  of  the  action  may  not  be  remitted  to  a  hostile  country, 
and  so  furnish  resources  against  this  country.  For  that  purpose 
the  case  of  an  Englishman  residing  abroad  does  not  differ  from  any 
other  person.  I  am  of  opinion,  therefore,  that  the  petitioning 
creditor  could  not  have  maintained  an  action  in  this  country  for 
that  debt  which  is  the  foundation  of  the  commission,  and  conse- 
quently that  the  commission  cannot  be  supported. 

Chambre,  J. — The  plea  of  alien  enemy  is  either  in  bar  or  abate- 
ment of  the  action.  Though  I  do  not  controvert  what  is  laid  down  in 
general  terms  in  Blackstone's  Commentaries,  yet  I  think  many  dis- 
tinctions arise  out  of  that  general  proposition,  and  I  have  no  idea 
that  the  present  commission  can  be  supported. 

Best  took  nothing  by  his  motion. 


[A  British  subject  acquires  enemy  character  by  residence  in  the 
enemy's  country.] 

O'MEALEY  v.   WILSON  AND  ANOTHER. 
NISI  PRIUS.     1808.  1  CAMPBELL,  481. 

Scire  facias  against  the  defendants  as  the  bail  of  one  Newell  (vide 
0 'Medley  v.   Newell,  8  East,   364).     Pleaa— 1.    That  plaintiff  long 


O'MKAI.I.N     y,    \\ll.x>.\     \\DANOTHKl; 


before,   and  at   the   time  of  exhibiting  liis  bill  against 
and   m>\\    i.s  an  <  n.-my   "f  our  lord   tin-    Kin«r.    inhabiting  and 
within     the-     ivaim     and     territory     of  and     within     th<- 

alle<_rian.-<-     aul     under    tin-    >r'»\  eminent     (if    the     person^    •  \<  rcising 
the  powers  of  iroM-rnmcnt   there,   and  that  a   public  and  open  war 
AUS.    and   from    th  'innally    hitherto   :  .    and  now 

•lied  on  and  prosecuted  by  the  >ai<l  persons  so  exercising  the 
powers  of  government  in  rYance  against  our  said  lord  the  King. 
•-'.  1  hat  plaintiff  is  a  subject  of  France,  and  reside*  of  hia  own  free 
will  and  I'K-aMiiv  within  tin-  territory  of  1'Yance,  ami  carries  on  trade 
and  commerce  aa  such  .subject  there.  3.  That  plaintiff  resides  in 
Francv.  and  adheres  to  the  persons  exercising  the  powers  of  govern- 
ment in  that  country. 

It  appeared  that  Mr.  O'Mealey  has  resided  in  France  for  a  con- 

siderable numln'i    of  years;  that  he  at  present  lives  in  Paris  as  an 

American   riti/eii;    that  he  is  recognised  as  such   by   the   American 

Ambassador  there,   (the  certificate  of  the  American  Ambassador  at 

Paris,  that  the  plaintiff  is  a  citizen  of  the  United  States,  was  offered 

.deuce,  but  rejected);  and  that  he  is  employed  in  presenting 

American   claims  to  the  French  Government;   but  that  he  had  on 

d  occasions  talked  of  Ireland  aa  hia  country,  and  of  the  Irish 

as  his  countrymen. 

The  Attorney  Ceneial,  for  the  defendants,  contended  that  under 
these  circumstances  the  plaintiff  must  clearly  be  considered  as 
an  alien  enemy. 

1'ark,  contra,  insisted  that  he  was  to  be  looked  upon  as  an 
American  citizen,  who,  being  a  neutral,  might  maintain  an  action 
in  our  Courts,  though  living  in  an  enemy's  country. 

Lord  Ellenborough  —  If  a  British  subject  resides  in  an  enemy's 
country  without  being  detained  as  a  prisoner  of  war,  he  is  precluded 
from  suing  here.  Nor  does  it  signify  that  he  is  recognised  as  a 
citizen  by  a  neutral  State.  He  cannot  throw  off  his  allegiance  to  his 
native  sovereign.  Therefore,  if  the  plaintiff  is  an  Irishman  by  birth, 
and  now  voluntarily  resides  and  carries  on  trade  in  France,  the 
defendants  are  entitled  to  a  verdict  on  each  of  their  three  pleaa.  (  1  1  is 
Lordship  likewise  observed  in  the  course  of  the  trial  that  if  the  plain- 
titr  \\as  domiciled  in  France,  the  place  of  his  birth  was  immaterial;  he 
must  be  considered  as  a  subject  of  that  State  in  which  he  resides  and 
carries  on  commerce;  and,  doing  so  in  a  country  with  which  we  were 
at  war,  to  all  civil  purposes  he  was  an  enemy);  (vide  M'Conncl  v. 
Hector,  3  B.  &  P.  113;  Brandon  v.  Netbitt,  6  T.R.  23;  Coheres  v. 
Bell,  8  T.R.  166;  De  LunnevUle  v.  Phillips,  2  N.R.  96;  Kensington 
v.  Inglis,  8  East,  273  ;  Venbrynen  v.  Wilson,  9  East,  321). 

Park  then  proposed  to  be  non-suited. 

The  Attorney-General  said  he  remembered  no  instance  in  which 
a  non-suit  had  been  allowed  in  scire  facias. 

Loid  Ellenborough  —  I  have  no  doubt  that  there  may.  At  any 
period  when  the  plaintiff  is  demandable,  if  he  does  not  appear,  there 
shall  be  judgment  of  non-suit  against  hiA,  unless  there  be  something 
on  the  record  inconsistent  with  such  a  judgment.  Nothing  of  that 
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sort  appears  in  this  case  to  prevent  the  plaintiff  from  abandoning 
his  suit  when  he  is  called  to  hear  the  verdict. 

Plaintiff  non-suited;  (vide  Paxton  v.  Sir  Home.  Poplinm,  10  Kast, 
366;  Harding  v.  Spicer,  1  Camp.  327). 

Park  and  Panther,  for  the  plaintiff. 

The  Attorney-General  and  Scarlett,  for  the  defendant, 


[A  British  subject,  who  is  interned  by  the  enemy  in  enemy 
territory,  acquires  enemy  character  if  his  internment  is 
such  as  to  leave  him  sufficient  freedom  to  protect  his 
employers'  interest  and  to  preserve  their  business  in  such 
territory,  and  in  short  to  trade  therein.] 

SCOTLAND  v.  SOUTH   Al-'HICAN  TERRITORIKS.    UMITKM. 
KING'S  BXNCH  DIVISION.     1917.  33  T.L.R.  L' 

TUB  plaintiff  was  employed  by  the  defendants  as  manager  of  their 
business  in  German  South-Wed  Africa  l>ei'or<-  this  war.  When  it 
broke  out,  he  wag  interned  by  the  Germans  until  the  territory  was 
conquered  by  the  British.  It  appeared  from  tin-  evidence  that  during 
the  plaintiff's  internment  he  was  allowed  sufficient  freedom  to  protect 
the  defendants'  interests  and  property  therein.  The  action  was 
brought  by  the  plaintiff  to  recover  from  the  defendants  his  salary 
for  the  period  of  his  internment. 

The  defendants  contended  that  the  plaintiff  was  an  alien  enemy 
because  of  his  voluntary  residence  in  enemy  territory  after  the 
outbreak;  that  the  services  rendered  by  him  were  illegal;  and  that 
the  contract  between  the  parties  had  become  impossible 

Darling,  J.,  held  that  the  plaintiff  during  hie  residence  in  enemy 
territory  was  an  alien  enemy,  and  so  could  not  recover  the  salary  sued 
for.  Any  one  who  voluntarily  resided  in  a  hostile  State,  or  who 
carried  on  business  in  a  hostile  State,  was  an  alien  enemy.  No 
authority  had  been  cited  to  show  that  to  meet  the  rule  a  man  must 
be  carrying  his  own  business  and  not  that  of  another.  If  the 
residence  was  for  carrying  on  business,  that  was  enough  (Porter  v. 
Freuderiberg,  [1915]  1  K.B.  857).  On  the  plaintiff's  own  evidence  he 
was  voluntarily  residing  in  enemy  territory  as  an  employee  of  an 
English  company.  He  was  there  in  his  own  interests  as  well  as  those 
of  employers ;  he  was  there  to  earn  his  salary. 


feOBEfcTS       HAKhY    \\.\I.KK1I,  AND  OTIIl.i;-       249 

[Enemy  character  does  not  attach  to  a  British   subject  who   Is 
only  temporarily  in  a  hostile  State.] 

ROW:I:T>  r,  BARDY,  WALKER,  AND  OTiu-.i;>. 

3  MAULB  &  SBLWTN,  533. 

l\    1 1. -pass  and  false  imprisi>niiK-nt,   to  which   the  defendants  pleaded 

ral  justification*  under  the  Statutes  of  Bankrupts  (!.'}  Eli/,  cap.  7), 

1    .lac.    I.    ra|>.    I.'),    .",   C<x>.    II.    rap.    ."><().    tlr  i  diet    for   the 

plaintiff  at    the  sittings  before  Lord   Kllenl>orough,  C.J.,  against  all 

•  Irt't •ndant.s  except  Walker,  damages  Is.,  subject  to  a  case  reserved, 
ii|K)ii  which  tin-  question  was,  whether  there  was  a  good  petitioning 

litor's  debt  to  found  u  commission  of  bankruptcy  against  the 
plaintiff.  Tin-  material  facts  touching  that  question  were  these — 

The  defendant  Walker  and  one  Coggill  were  partners  in  trade. 
and  between  them  as  such  partners  and  the  plaintiff  there  were 
mutual  accounts,  upon  which  the  plaintiff  was  indebted  to  them  in 
more  than  £100.  In  1811  Coggill,  having  been  for  a  short  time 
in  the  I'nited  States  of  America,  came  to  England,  and  in  July, 
IH'J.  returned  to  America,  taking  his  wife  and  family  with  him, 
previously  to  which,  vi/.,  on  the  18th  of  June,  1812,  the  United 
State*  declared  war  airainst  this  country,  but  that  was  unknown  at 
the  time  uhen  Coggill  set  sail  from  Liverpool  for  New  York.  An 
Act  of  Congress  was  passed  to  enable  British  subjects  to  quit  America 
within  six  months  from  the  declaration  of  war,  and  during  that 
period  there  was  no  obstruction  to  their  <iuittinir  it.  and  several 
vessels  cleared  out  from  New  York,  where  Coggill  resided,  for  Liver- 
pool, with  British  subjects  on  board.  Alter  the  six  months  no 

-els  cleared  out  direct  for  England,  but  some  cleared  out  for 
Lisbon  and  other  places,  and  there  \\eiv  some,  though  T1(,t  many, 
opportunities  for  British  subjects  to  leave  the  United  States,  of 
which  many  availed  themselves.  Coggill  did  not  leave  the  I'nited 
States,  but  in  consequence  of  an  order  of  Government  that  British 
subjects  who  did  not  take  advantage  of  the  law  should  fix  their 
residence  at  places  to  be  chosen  by  themselves,  sixty  miles  in  the 
interior  from  New  York,  and  five  miles  from  any  navigable  river,  he 
procured  a  passport  when  the  six  months  expired,  and  went  and 
raided  with  his  family  at  a  place  answering  the  description  in  the 
order  of  Government.  He  did  not  trade  there,  nor  wa.*  under  any 

•raint,  except  that  British  subjects  were  ordered  not  to  quit  their 
places  at  their  j>eril,  but  he  was  at  large,  and.  not  being  a  prisoner 
of  war,  was  not  liable  or  entitled  to  be  exchanged.  At  this  place 
he  resided  when  the  commission  of  bankruptcy  was  issued  against 
the  plaintiff  on  the  petition  of  Walker  and  Coggill  founded  on  the 
above  debt. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover;  if  he  be,  the  verdict  to  stand;  if  not,  to  be 
entered  for  all  the  defendants. 
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Scarlet,  for  the  plaintiff,  contended  that  the  debt  was  not  good 
to  support  the  commission,  by  reason  that  Coggill,  to  whom  jointly 
with  Walker  it  was  due,  was  resident  in  an  enemy's  country.  And 
he  cited  M'Connel  v.  Hector,  3  B.  &  P.  113,  which  he  said  differed 
only  in  this,  that  there  the  partners  were  carrying  on  trade  as  well  as 
resident  in  the  enemy's  country;  but  from  0 'Mealy  v.  \YiIxon,  1 
Campb.  N.P.C.  482,  as  well  as  De  Lwncville  v.  Phillips,  2  N.R.  97, 
it  seems  that  a  voluntary  residence  in  a  hostile  country  is  of  itself 
an  incapacity,  which,  w  lift  her  the  party  trades  or  not,  is  an  adhering 
to  the  King's  enemies.  So  here  Coggill  had  his  option  to  quit  or 
remain  in  an  enemy's  country,  and  he  has  chosen  the  latter,  there- 
fore his  residence  there  till  explained  is  priina  facie  a  hostile  ad- 
herence. In  3  Rob.  Adm.  R.  17,  et  seq.,  Sir  W.  Scott  discusses  this 
point,  and  in  5  Rob.  Adm.  R.  HI  he  considers  it  as  a  circumstance, 
if  a  party  is  beginning  to  take  measures  to  remove  within  a  reason- 
able time  after  the  breaking  out  of  -war,  that  ought  to  operate  in 
favour  of  his  claim  to  restitution. 

Lord  Ellenborough,  C.J. — Here  is  a  person,  who  in  a  season  of 
profound  peace  sets  out  for  a  foreign  country,  and  it  does  not 
appear  at  what  time  he  arrived  there,  or  what  time  was  afforded 
him  after  his  arrival,  and  after  the  country  became  hostile,  to  turn 
himself  round  in  order  to  take  measures  for  quitting  it  during  the 
period  allowed  by  law.  Non  constat  that  he  might  not  have  arrived 
there  but  a  very  short  time  before  the  expiration  of  the  six  months. 
It  is  too  much  therefore  to  attach  upon  his  remaining  there,  and 
not  getting  away  from  the  country  upon  its  becoming  hostile,  those 
disabilities  which  belong  to  a  person  who  adheres  to  the  King's 
enemies.  I  reserved  the  point  on  the  authority  of  M'Connell  v. 
Hector,  and  in  deference  to  the  judgment  of  the  Court  of  Common 
Pleas,  and  of  Lord  Alvanley  in  particular;  but  there  it  is  observable 
was  a  trading,  and  Lord  Alvanley  states  both  the  residence  and 
trading.  If  that  fact  was  so  here,  we  might  draw  the  conclusion. 
The  plaintiff  must  recover  upon  his  own  strength;  the  defendant 
meets  him  upon  the  bankruptcy,  which  is  prima  facie  good,  but  the 
plaintiff's  reply  is,  that  one  of  the  petitioning  creditors  is  resident 
in  an  enemy's  country,  and  therefore  adhering  to  an  enemy.  But 
I  think  a  mere  residence  is  not  sufficient  to  make  out  that. 

Le  Blanc,  J. — The  case  does  not  state  how  much  within  the  six 
mo.nths  the  party  arrived  in  America,  so  that  it  does  not  appear 
what  portion  of  time  he  had  to  avail  himself  of  the  liberty  to  quit 
the  country.  The  case  simply  states  circumstances  whence  a  con- 
clusion is  to  be  drawn,  and  in  the  Court  of  Admiralty  the  judge  is  to 
draw  that  conclusion ;  but  we  are  not  to  draw  the  conclusion  from 
a  number  of  facts,  that  the  party  was  adhering  to  the  King's  enemies, 
where  there  is  no  fact  of  adherence  stated. 

Bayley,  J. — Upon  this  case  it  is  left  in  doubt  whether  the  resi- 
dence was  voluntary  or  constrained. 

Judgment  for  the  defendants. 

Littledale  was  to  have  argued  for  the  defendants. 
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[The  Consul  of  a  neutral  State,  who  resides  and  trades  in  the 
enemy  country,  Is  deemed  an  alien  enemy.] 

Al.HKl.K  IIT   v.   MSSMANN. 

Ill, ,11  (  oi  HI    oK  (   IIAM'KKY.       181M.  1'    VK3KY  AND   BBAMKS, 

THK  hill  filed  hy  Charles  Albretcht  ami  Charles  Dalhnu-k,  the  former 
horn  in  Saxony  and  tin-  latter  in  We8tj)lialia,  and  both  described  as 

lent  in  Franee  in  the  character  of  Consuls  of  neutral  States, 
stated  that  the  plaintiffs,  carrying  on  business  together  at  Bordeaux 
as  merchants,  hud  employed  the  defendant  as  their  clerk,  and  in 
IfcOS  took  him  into  partnership;  that  the  profits  of  the  business  had 

n  wholly  received  by  the  defendant,  and  the  accounts  had  never 

i  finally  settled,  so  that  a  large  sum  was  due  to  the  plaintiffs; 
that  the  defendant  had  attached  goods  of  the  plaintiffs,  sent  under 
a  lio-nce  to  the;r  correspondents  in  London,  on  account  of  a  sum 
alleged  to  be  due  to  him  for  his  salary;  praying  an  account  and 
payment,  and  an  injunction. 

The  defendant  put  in  a  plea  both  to  the  Relief  and  Discovery; 
that  the  plaintiffs  were  aliens,  born  in  foreign  parts,  out  of  the 
allegiance  of  the  King,  namely,  Albretcht,  in  Saxony,  and  Dalbruck, 
in  Westphalia;  and  that  the  plaintiffs  before  and  at  the  time  of  ex- 
hibitinj;  their  hill  \\ere,  and  now  are,  enemies  of  the  King,  voluntarily 
inhabiting  and  carrying  on  trade  within  the  realm  and  territory  of 
France  and  within  the  allegiance  and  under  the  Government  of  the 
persons  exercising  the  powers  of  Government  there,  such  persons  being 
at  war  with,  and  enemies  of,  the  King;  and  that  the  plaintiffs  were 
adhering  to  the  said  enemies,  <fec. 

Sir  Samuel  Romilly  and  Mr.  Sidebottom  in  support  of  the  plea. 

This  plea  of  alien  enemy  is  good  in  equity,  as  at  law  (on  this  plea 
see  Lord  Redesdale's  Tr.  Ch.  PI.  p.  188,  and  Mr.  Cooper's  Tr. 
Ch.  PI.  p.  247,  and  the  authorities  there  cited).  All  that  it  is 
incumbent  on  the  defendant  to  show  is  that  the  plaintiffs  were  born 
out  of  the  realm,  and  are  resident  in  a  State  at  war  with  this  country. 
A  decision  lately  in  the  Court  of  Exchequer,  between  these  parties, 
that  a  plea  of  alien  enemy  would  not  hold  to  a  bill  of  discovery, 
tannot  apply  to  this  bill,  which  prays  relief;  and  the  law  is  clearly 
settled,  by  numerous  cases,  that  an  alien  enemy,  not  resident  here 
by  the  permission  of  the  Government,  is  under  a  personal  disability 
to  institute  a  suit  either  at  law  or  in  equity,  and  whatever  right  he 
has  is  forfeited  to  the  Crown — Sparenburgh  v.  Bannatynt,  1  Bos.  & 
Pull.  163;  De  Luneville  v.  Phillips,  2  New  Rep.  97;  0' Mealy  v. 
irtfwm,  1  Camp.  482;  M'Connell  v.  Hector,  3  Bos.  &  Pull.  113. 

Mr.  Leach  and  Mr.  Shadwell  for  the  plaintiffs. 

Admitting  that  it  is  unnecessary  in  a  plea  of  this  kind  to  aver 
that  the  plaintiffs  are  alien  enemies  born,  that  residence  in  an  enemy's 
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country  is  sufficient,  the  purpose  of  this  residence,  Authorised  by  the 
law  of  nations,  appears  oil  the  face  of  the  bill.  The  plaintiffs  not 
being  resident  in  a  hostile  character,  the  question  is,  whet her  such 
a  residence  can  exclude  their  right  of  suing,  assuming  that  Saxony 
and  Westphalia  are  at  least  neutrals,  if  not  in  amity  with  this 
country,  the  plea  having  no  averment  that  they  are  alien  enemies. 
The  late  case  in  the  Exchequer  must  govern  this.  The  counter 
demand  which  the  plaintiffs  have  against  the  defendant,  though  not 
a  ground  of  set-off  at  law,  is  a  good  defence  here. 

The  whole  object  of  the  bill  is  matter  of  defence,  and  this  plea, 
\vhieh  receives  no  favour  in  the  Court*,  would  in  this  instance  produce 
manifest  injustice. 

Sir  Samuel   IJomilly.  in  reply. 

The  residence  of  the  plaintiffs  in  France,  a«  Consuls  of  Slates  in 
amity  with  this  country,  is  nut  brought  forward  by  a  distinct  allega- 
tion in  the  hill,  appearintr  only  in  their  description:  but  admitting 
that  as  a  fact,  the  plaintiffs,  as  private  individuals,  carrying  on 
business,  and  thus  increasing  the  wealth  and  pi -onioi  MIL:  the  prosperity 
of  a  hostile  country,  have  no  claim  to  the  |  rotect ion  that  \\ould 
uthei  wise  be  due  to  their  public  character. 

The  plea  alleges  distinctly  that  they  an-  adhering  to  the  King's 
enemies.  If  the  late  case  in  the  Court  of  Exchequer  was  decided  on 
the  ground  that  the  bill  was  a  defensive  measure,  it  bears  no  re- 
semblance to  this  case  upon  a  hill  praying  equitable  relief.  That 
decision  is  new,  and  contradicts  Dtnih ///////  v.  /Jurn/fun,  '2  Anstr.  HiL'. 
The  effect  of  this  plea  may  be  injustice  in  a  particular  instance,  but  it 
stands  upon  grounds  of  public  policy. 

The  Vice-Chancellor — If  the  description  of  the  plaintiffs,  as 
Consuls  of  neutral  States,  constitutes  a  sufficient  averment  so  M  to 
put  that  fact  in  issue,  the  question  is,  whether  merchants  residing 
and  carrying  on  business  in  France,  and,  as  is  distinctly  averred  by 
the  plea,  adhering  to  the  King's  enemies,  are,  in  respect  of  their 
diplomatic  character,  exempted  from  the  general  disability  to  sue 
in  an  Knirlisli  Court  of  Justice  which  attaches  upon  an  alien  enemy; 
and  in  my  opinion  they  are  not  so  exempted. 

The  next  objection  to  the  plea  is,  that  this  bill  is  a  mere  matter 
of  defence,  seeking  no  relief  beyond  the  means  of  resisting  the  action 
brought  by  the  defendant  and  establishing  an  equitable  set-off.  The 
case  in  the  Court  of  Exchequer  has  gone  the  length  of  deciding  that 
to  a  bill  merely  for  discovery,  as  a  defence  at  law,  this  plea  would  not 
hold.  In  that  case,  which  I  recollect,  the  Court  had  great  diffi- 
culty ;  and  they  considered  the  bill  merely  as  a  defence  at  law ;  and 
the  principle  seems  t6  have  been  that  if  an  alien  may  be  sued  at 
law,  as  he  would  be  allowed  process  to  compel  the  attendance  of  his 
witnesses,  he  should  have  a  discovery  for  the  same  purpose;  but  I 
did  not  understand  the  Court  to  lay  down  that  an  alien  enemy  could 
have  any  relief,  or  anything  but  discovery  merely,  and  a  decision 
to  that  effect  would  lead  to  the  most  extensive  consequences.  The 
argument  from  the  injustice,  which  may  be  the  effect  of  this  plea 
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in  tin-  particular  instance,  is  answered  by  the  observation  that  It 
.stands  on  public  grounds.  An  alien  enemy  not.  only  has  not  the 
riirhl  to  sue,  Init  has  not  tin-  right  to  the  property,  which  is  forfeited 
To  the  Cro\\n:  and  tin-  failure  <»t'  private  justice,  assuming  that  to  lie 
the  result  of  the  plea,  is  a  sacrifice  due  to  public  policy.  This  plea, 
therefore,  U'ing  a  substantial  bar  to  the  suit,  and  containing  all 
ary  averments,  must  he  allowed. 

I'rom  this  decree  the  plaintiffs  appealed. 

Mr.   Leach  and  Mr.  Shadwell  in  support  of  the  appeal. 

Sir  Samuel  lloinilly  and  Mr.  Sidebottom  for  the  decree. 

The  Lord  Chancellor — Against  this  plea  of  alien  enemy  it  is  con- 
tended, in  the  first  place,  that  then-  is  a  specialty  in  the  case;  the  bill 
representing  the  plaintiffs  as  Consuls  of  neutral  States,  and  l>eing 
invested  with  that  character,  it  is  insisted  that  the  plea  cannot  be 
maintained.  To  that  the  answer  is,  that  the  bill  contains  no  aver- 
ment, that  the  plaintiffs  are  Consuls;  to  which  I  am  inclined  to 

nt  ;  but  if  the  difficulty  turned  on  that,  I  should  have  permitted 
them  to  amend  by  stating  that  fact.  For  the  purpose,  therefore, 
of  expressing  my  opinion  on  this  ease,  I  shall  take  the  bill  as  averring 
that  the  plaintiffs  are  Consuls. 

It  is -then  contended  that,  if  they  are  residing  there  as  Consuls, 
that  character  cannot  protect  them,  acting  as  merchants;  and  the 
first  (piestion  is.  whether  this  is  a  good  plea  to  a  bill  of  discovery. 
With  reference  to  that  point  there  have  been  two  decisions  in  the 
Courts  of  Exchequer  contradicting  each  other,  and  at  the  distance  of 
twenty  years.  The  ground  of  the  last  decision  was  that  the  de- 
fendant at  law  was  entitled  to  a  discovery  to  defend  himself  against 
the  action  brought  against  him.  It  is,  however,  necessary  to  deter- 
mine in  this  ca.se  which  of  the  decisions  in  the  Court  of  Exchequer 
is  right ;  as  1  apprehend,  it  is  now  settled  that  if  a  plaintiff  is  not 
entitled  to  relief,  and  he  files  his  bill  for  discovery  and  relief,  1" 
not  entitled  to  the  discovery,  but  if  IK-  is  entitled  to  discovery  only, 
the  bill  must  be  framed  for  that  purpose  (Gordon  \.  £*mHfU0n,  1*1 
Ye*.  .V.)'.):  /ink,-  v.  M<1H*1,,  in  Ye-.  7.14,  and  the  note  (vn  :>:>:*)  ;  and 
this  bill,  beyond  the  discovery,  requires  relief  by  an  account  and 
payment  and  an  injunction. 

It  is  urged  that  the  plaintiffs.  In-ing  Consuls,  cannot  be  treated 
as  neutrals,  as  they  might  have  been  if  they  had  not  a  commercial 

ililishment  in  an  enemy's  country:  and  I  am  of  opinion,  fortified 
by  having  recourse  to  those  best  qualified  to  inform  me,  that  if  a 
Consul,  or  a  |>erson  having  even  higher  privileges,  residing  in  an 
enemy's  country,  not  content  with  acting  in  that  character,  embarks 
in  mercantile  transactions,  his  individual  character  is  not  merged  in 
his  national  character,  \\hich  cannot  protect  him  from  tin 
ojiiences  of  those  transactions.  It  is  therefore  the  habit,  not  only  of 
this  country  but  of  others,  to  confiscate,  as  enemy's  property,  the 

ods  of  such  persons  so  acting;   as  if  one  of  the   King's   subjects 
1  in  trade  in  an  enemy's  country,  his  property  would  l>e  con- 
fiscated, ami  he  would  not  be  allowed  to  sue  here.      The  question  is, 
whether  there  really  is  in  this  respect  any  difference  Iwtween  a  neutral 
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and  one  of  the  King's  subjects.  I  do  not  find  that  there  is  any, 
a  neutral  so  residing  being  what  is  called  an  enemy  merchant.  On 
the  whole  this  plea  meets  the  case,  and  therefore  the  decree  of  the 
Vice-Chancellor,  allowing  it,  must  be  affinm-d. 


[A  neutral  firm  of  two  partners,  who  reside  and  trade  in  neutral 
territory,  is  an  alien  enemy,  if  such  partners  are  also 
partners— although  not  the  sole  partners— in  an  enemy 
flrm  carrying:  on  business  in  an  enemy  country.] 

GEBRUDKK  VAN   CIU-IN   v.   WKHKLL. 

FIRST  DIVISION,  1916,  1  S.L.T.  117. 

COURT  OF  SESSION,  SCOTLAND. 

THE  pursuers  were  a  firm  consisting  of  two  partners,  J.  &  C.  v.m't 
Hoff,  who  resided  and  carried  on  l>usint\ss  at  Rotterdam;  ajid  th«  v 
sued  the  defender,  a  Glasgow  shi]><>\\m -\ -,  in  respect  of  a  ch.u  t<  rint,' 
transaction  of  1907.  The  action  was  originally  raised  in  the  Glasgow 
Sheriff  Court  in  1913;  and,  warrant  to  arrest  on  the  dependence 
having  been  granted,  the  pursuers  arrested  in  the  hands  of  two 
arrestees  sums  belonging  to  the  defender  and  amounting  to  £2850. 
The  whole  cause  was  ultimately  transferred  to  the  Court  of  Session 
in  1915,  and  came  before  the  First  Division  on  a  reclaiming  note 
from  an  interlocutor  of  the  Lord  Ordinary  (Ormidale).  It  appeared 
that  there  were  two  other  firms  called  Gebruder  van  Uden,  one 
carrying  on  business  at  Duisberg  and  registered  under  German  law, 
and  the  other  carrying  on  business  at  Antwerp  and  registered  under 
Belgian  law.  These  two  firms  were  independent  of  the  Rotterdam 
firm;  but  J.  &  C.  van't  Hoff  were  individually  interested  in  each  of 
these  firms,  though  they  were  not  the  owners  of  nor  sole  partners  in 
either  of  them.  The  First  Division  held  that  the  pursuers,  who 
admittedly  were  partners  in  a  German  firm  in  Germany,  were  alien 
enemies  who  could  not  be  heard  in  any  proceedings  in  a  Scottish 
Court  which  they  had  themselves  set  in  motion.  The  Court  there- 
fore sisted  the  action  and  recalled  the  arrestments. 

The  Lord  President  (Lord  Strathclyde)  said  that  the  pursuers 
were,  by  their  own  admission,  alien  enemies,  as  they  carried  on 
business  in  Germany.  They  were  therefore  persons  to  whom  the 
defender  could  make  no  payment  during  war,  and  to  whom  he  could 
give  no  security  of  any  kind  whatever.  They  were  persons  who  could 
not  enforce  their  civil  rights  by  invoking  the  assistance  of  His 
Majesty's  Courts  of  law.  The  proposition  that  an  alien  enemy  could 
not  sue  rested,  as  Lord  Justice  Buckley  observed  in  The  Daimler 
Company's  case,  [1915]  1  K.B.  893,  "upon  the  proposition  that 
"  such  an  one  cannot  approach  the  King,  and  cannot  invoke  the 
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"  assistance  of  the  King.  The  Court  is  the  King's  Court.  The 
"  alien  enemy  cannot  come  into  that  Court  or  have  the  assistance  of 
'  that  Court,  because  the  Court  is,  for  judicial  purposes,  the  King 

tinir  in  his  Court,  and  the  alien  enemy  cannot  approach  him." 

The  principle  underlying  the  Trading  \\ith  tin-  Enemy  Acts  and 
PMII -tarnations  was  the  public  policy,  which  forbade  acts  that  would 
MI-  mi'j-ht  Ix-  to  tlu'  advantage  of  the  enemy  State  by  increasing  itg 
capacity  for  prolonging  hostilities,  in  adding  to  the  credit,  money, 
goods,  or  other  resources  available  to  individual!  in  the  enemy  State. 
(See  the  observations  of  WilU-s,  J..  in  Ksposito  v.  B&wden,  1867,  7 
E.  &  B.  763.) 

This  action  was  raised  at  the  instance  of  a  firm  named  Gebruder 
van  Uden,  who  were  designed  as  shipowners,  and  carried  on  business 
at  Rotterdam.  The  sole  partners  were  Mr.  J.  van't  Hoff  and  his  eon, 
Mr.  C.  van't  Hoff,  both  of  whom  resided  at  Rotterdam.  They  were 
the  pursuers  of  the  action.  If  they  were  successful,  they  would 
recover  a  sum  of  over  £1400,  every  penny  of  which  would  go  into 
their  pockets;  and  meantime  they  held  a  security  over  British  assets 
for  the  recovery  of  that  debt. 

The  action  was  raised  in  the  name  of  the  firm;  but  that  was 
immaterial.  It  might  equally  well  have  been  raised  in  the  name  of 
J.  van't  Hoff  and  C.  van't  Hoff,  as  partners  of  that  firm  and  as 
individual*.  They  were  the  persons  who  directed  and  controlled 
thr  litigation,  and  who  were  solely  interested  in  it. 

The  pursuers  admitted  that  there  was  in  Duisberg,  in  Germany, 
a  firm  carrying  on  business  under  the  name  of  Gebruder  van  Uden, 
and  that  they  were  interested  therein  individually,  although  they  were 
not  the  sole  partners  in  the  said  business.  It  signified  nothing  who 
their  copartners  were;  because  if  the  pursuers  were  partners  in  a 
business  carried  on  at  Duisberg,  in  Germany,  then  they  were  carry- 
ing on  business  in  an  enemy  country  and  were  alien  enemies  within 
the  meaning  of  the  Trading  with  the  Enemy  Act  and  Royal  Proclama- 
tion. They  had  no  right  to  ask  the  aid  of  the  Court  to  enforce 
their  civil  rights.  As  they  were  alien  enemies,  the  process  must 
>ted  until  the  end  of  the  war. 

It  necessarily  followed  that  the  arrestments  must  be  recalled.  It 
was  quite  true  that  they  were  laid  on  and  the  security  thereby 
conferred  was  obtained  before  the  outbreak  of  war ;  but  it  was  equally 
en-tain  that  after  the  outbreak  of  war  they  could  not  have  obtained 
this  security  over  the  defender's  assets  and  property.  They  could 
not  retain  or  maintain  a  security  over  the  assets  of  a  British  subject 
which  they  could  not  now  obtain.  They  were  not  permitted  to  take 
any  step  whatever  for  the  recovery  of  their  debt  in  the  Courts  of 
His  Majesty,  and  no  step  could  make  surer  that  their  debt  would 
be  recovered  than  to  hold  a  <rood  security  for  payment  of  it.  They 
could  only  retain  that  security  by  the  aid  of  Hi's  Majesty's  Courts, 
which  had  the  power  to  recall  the  arrestments.  It  would  IK-  a  direct 
violation  of  the  spirit,  if  not  of  the  letter,  of  the  Tradin-r  with  the 
Enemy  Acts  and  Proclamations  if  the  Court  did  not  recall  the 
arrestments. 
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Lord  Skerrington  and  Lord  Anderson  delivered  opinions  to  the 
same  effect.  The  former  pointed  out  that  the  pursuers  were  not 
merely  shareholders  in  two  joint  stock  companies,  which  weiv 
corporations  constituted  the  one  under  (Jennan  law  and  the  other 
Under  Belgian  law.  They  admitted  that  they  were  partners  in  these 
two  businesses. 


[A  British  corporation,  surprised  by  the  outbreak  of  war  between 
Great  Britain  and  the  country  where  it  has  a  commercial 
domicile,  is  allowed  time  to  free  itself  from  its  commercial 
engagements  and  effect  a  removal  of  its  property.] 

NH;KL  »;ou>  MINIM;  COMPANY,  UMITKD.  ?,  im.\i>K. 

111(11.  L\\v   HI.I-..HIS.  •_'  KIMJ'S  HKVII. 


Insuranct  —  Insurance   of    Pioducts  of    Mine   in    l-'mei-n   Country 
Declaration     of    War  —  Sei/ure    by     Kneiny's     (  lo\  ei  nment     of    Things 
Insured  —  Validity  of  Insuranct  —  Public  Policy. 

TUB  plaintiffs  were  registered  as  a  joint  stiK-k  company  in  Natal, 
their  only  property  beiiiLr  a  gold  mine,  owned  and  worked  by  them  in 
the  Transvaal.  Before  October,  l.^'.l'.l,  when  war  was  declared  between 
the  Transvaal  1'epublic  and  this  country,  the  (laintitfs  had  eft 
with  the  defendant,  a  British  suhje.t.  a  policy  of  insurance  of  certain 
U'old  products  of  their  mine,  the  perils  insured  against  including 
"enemies,"  ami  "arrests,  restraints,  and  detainment  of  kih'js 
"  princes,  and  people."  A  few  days  after  war  was  declared  the 
agents  of  the  Transvaal  Government  sei/ed  and  carried  away  MOTIH- 
of  the  gold  products  insured.  The  plaintiffs  had  shut  down  their 
mine  when  war  was  de-lared.  and  there  was  nothing  to  show  that 
they  intended  to  continue  their  business  or  mining  operations  in  the 
Tran.sva.al  afterwards.  In  an  action  on  the  policy  to  recover  in 
respect  of  the  gold  products  so  seized  — 

Held  that  there  was  no  ground  of  public  policy  which  prevented 
the  policy  of  insurance  from  continuing  in  force  after  war  was 
declared,  and  therefore  that  the  plaintiffs  were  entitled  to  recover. 

Commercial  case,  tried  before  Mathew,  J. 

The  action  was  brought  to  recover  moneys  alleged  to  be  due  under 
a  policy  of  insurance,  dated  May  17,  1899,  of  certain  property  at 
the  plaintiff  company's  gold  mine  situate  in  the  Transvaal  Republic. 

The  following  statement  of  the  facts  proved  or  admitted  at  the 
trial,  and  the  inference  drawn  therefrom  by  the  learned  judge,  is 
taken  from  his  written  judgment  (2  K.B.  853):  — 

This  was  an  action  on  a  policy  of  insurance  effected  by  the  plaintiff 
company  with  the  defendant,  an  underwriter  at  Lloyd's.  The  sub- 
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ject-matter  of  the  insurance  is  described  in  the  policy  as  "  amalgam, 
precipitates  from  cyanide  and  chloriimtion  processes,  lead  bullion, 
•  and  «,r<>ld  bars.  So  .small  was  the  apprehension  when  the  policy 
lu-ctcd  that  peaceful  relations  with  the  South  African  Republic 
\\ould  IK-  disturbed  that  the  premium  was  only  6d.  per  cent.  The 
policy  provided  for  the  commencement  of  the  risk  with  reference  to 
tin  diilricnt  .subjects  insured,  and  protected  the  property  while  on 
tin-  premises  at  the  plaintiffs'  mine  :n  the  Transvaal  and  until  de- 
s| Bitched  therefrom.  In  the  ordinary  course  a  second  policy  would 
have  protected  the  gold  while  being  carried  to  England.  The  risk 
on  the  amalgam  commenced  when  taken  from  the  plates  and  entered 
in  the  amalgam  register.  The  policy  contained  in  print  the  usual 
capture  clause.  The  perils  insured  against  were  the  ordinary  ones 
enumerated  in  a  Lloyd's  policy,  including  "  fire  .  .  .  enemies 
"  .  .  .  thieves  .  .  .  arrests,  restraints,  and  detainments  of 
"  all  kings,  princes,  and  people,"  and  there  was  added  in  writing 
the  following  clause: — "  This  insurance  covers  and  includes  risk  of 
"  theft,  larceny,  burglary,  and  all  and  every  risk,  whether  loss  arise 
"  from  want  of  integrity  of  assured's  employees  or  otherwise.  To 
"  pay  average  irrespective  of  percentage.  This  instrument  is  not 
"to  be  deemed  a  sea  insurance  policy."  The  last  words  appear  to 
be  a  provision  with  reference  to  possible  stamp  objections.  The 
plaintiff  company  were  the  owners  of  a  gold  mine  in  the  Transvaal, 
and  on  October  17,  1899,  after  the  commencement  of  the  war,  the 
agents  of  the  Transvaal  Government  seized  and  carried  away  from 
the  mine  780  ounces  of  amalgam,  and  in  February,  1900,  there  was  a 
I urt her  seizure  by  agents  of  the  Government  of  106  ounces  of 
amalgam.  This  latter  quantity  had  not  been  entered  in  the 
amalgam  register  until  some  days  after  the  seizure.  In  the  year 
1888  the  plaintiff  company  had  been  registered  in  Natal  as  a  joint 
stock  company.  Subsequently,  the  company  had  received  a  supple- 
mental incorporation  in  the  Transvaal.  The  object  of  this  pro- 
ceeding was  to  enable  the  company  to  sue  and  be  sued  in  the  Trans- 
vaal in  its  corporate  name,  and  to  obviate  the  difficulty  under 
Transvaal  law  of  representing  a  foreign  company  under  power  of 
attorney.  I  am  satisfied  from  the  evidence  given  in  the  case  that 
this  additional  incorporation  was  supplemental  and  ancillary  only, 
and  did  not  alter  the  status  of  the  Natal  company.  A  branch  office 
had  been  opened  at  Johannesburg,  but  it  was  only  used  for  transfer 
of  shares,  and  transacted  no  other  business.  The  only  property  of 
the  company  was  the  gold  mine  in  the  Transvaal.  There  was  a 
resident  manager  and  secretary,  and  the  working  of  the  mine  was 
controlled  by  a  committee  of  directors,  who  went  up  from  Natal  for 
the  purpose  every  month. 

Joseph  Walton,  K.C.,  and  Lord  Robert  Cecil,  K.C.  (Loehnis  with 
them),  for  the  defendant.  The  defendant  is  not  liable  on  the  facts 
proved  by  the  plaintiffs.  The  loss  is  not  covered  by  the  policy. 
The  only  risks  insured  against  are  those  described  in  the  written 
clause  of  the  policy,  which  supersedes  the  printed  clause,  and  those 
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risks  do  not  include  capture  by  the  King's  enemies.  At  any  rate, 
the  policy  does  not  cover  the  seizure  in  February,  1900,  because  the 
amalgam,  when  the  seizure  took  place,  had  not  been  taken  from  the 
plates  and  entered  in  the  amalgam  register. 

Next,  when  war  was  declared  the  policy  ceased  to  be  effective, 
because  the  subject-matter  of  the  insurance  must  be  deemed  to  have 
then  been  enemies'  property.  The  insurance  cannot  be  enforced, 
because  it  would  be  allowing  a  subject  of  this  country  to  lend  his 
assistance  to  protect  by  insurance  the  property  and  commerce  of  the 
subjects  of  a  country  with  which  hostilities  are  being  carried  on,  and 
a  proviso  that  the  insurance  should  not  extend  to  any  loss  happening 
during  the  existence  of  hostilities  must  be  read  into  the  policy. 
Brandon  v.  Curling,  1803,  4  East,  410,  7  R.R.  592;  judgment  of 
Lord  Ellenborough,  4  East,  at  p.  417.  The  plaintiff's  property,  and 
the  produce  of  it,  was  Transvaal  property,  being  part  of  the  natural 
resources  of  that  country.  It  was  therefore  stamped  with  a  hostile 
diameter;  and  if  shipped  even  before  the  war  broke  out  would  have 
been  liable  to  seizure  at  sea  as  lawful  prize.  A  British  subject  who 
is  in  a  hostile  country  when  war  is  declared  is,  in  respect  of  his 
personal  property  there,  clothed  with  a  hostile  domicile  unless  he 
does  his  best  to  get  out  of  the  country.  The  principle  is  stated  in 
various  authorities,  both  English  and  American,  and  by  writers  on 
international  law.  The  "  Phcenix,"  1803,  5  C.  Rob.  20;  The 
"  Vrow  Anna  Catharina,"  1804,  5  C.  Rob.  161;  Society  for  the 
Propagation  of  the  Gospel  v.  Wheeler,  1814,  2  Gall.  105;  The  "  San 
"  Jose  Indiano,"  1814,  2  Gall.  268;  The  "  Venus,"  1814,  8  Cranch, 
253;  Bentzon  v.  Boyle,  1815,  9  Cranch,  191 ;  Twiss,  Law  of  Nations 
in  Time  of  War,  2nd  ed.,  p.  306 ;  Upton  on  Marine  Warfare  and 
Prize  Law,  pp.  149,  150;  Dicey  on  the  Conflict  of  Laws,  p.  135. 
The  plaintiffs,  being  incorporated  in  the  Transvaal,  were  qua  their 
property  in  that  country  Transvaal  subjects  when  the  war  broke  out ; 
it  makes  no  difference  that  they  were  also  incorporated  in  Natal. 

Scrutton,  K.C.,  and  Balloch,  for  the  plaintiffs,  in  reply — The 
printed  part  of  the  policy,  which  enumerates  the  perils  insured 
against,  is  not  superseded  by  the  written  part,  though  it  may  be 
conceded  that  some  words  which  apply  only  to  ships  must  be  discarded. 
There  is  no  ground  of  public  policy  to  prevent  the  plaintiffs  from 
recovering.  They  are  not  alien  enemies,  nor  have  they  lent  assist- 
ance to  the  King's  enemies.  All  the  cases  cited  are  of  old  date, 
and  the  rule  with  respect  to  public  policy  which  is  stated  in  some  of 
them  would  not  be  followed  at  the  present  day.  See  the  judgment 
of  Lord  Watson  in  Nordenfelt  v.  Maxim  Nordenfelt  Guns  and 
Ammunition  Company,  1894,  A.C.  535,  at  p.  553;  Printing  and 
Numerical  Registering  Company  v.  Sampson,  1875,  L.R.  19  Eq. 
462,  at  p.  465;  per  Jessel,  M.R.,  and  the  judgments  of  A.  L.  Smith, 
M.R.,  and  Romer,  L.J.,  in  Driefontein  Consolidated  Gold  Mines, 
Limited  v.  Janson,  1901,  2  K.B.  419.  This  is  not  a  case  in  which 
enemies'  goods  were  insured  against  British  capture,  or  in  which  the 
property  of  a  neutral  found  in  an  enemies'  country  has  been  seized. 
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The  facts,  therefore,  do  not  bring  it  within  tin-  authorities  relied 
on  i'i»r  tlu-  defendant.  The  mere  fact  of  the  incorporation  of  the 
[•la nit  ill'  company  in  the  Transvaal,  for  convenience  in  enabling  the 
company  t<>  MM-  and  be  sued  there,  does  not  make  them  Transvaal 
subjects.  Cur.  adv.  vult. 

L'l'ith  July. — Mathew,  J.,  after  stating  the  facts  set  forth  ante, 
proceeded.  The  first  point  made  NT  tin-  defendant  was  that  the  loss 
i«»t  covered  liy  the  |H>licy.  It  was  said  that  the  written  clause 
Mij'ei-M-drd  \\hat  \\as  in  print,  ami  that  th«-  only  l-.s-i^  cos  .•n-d  \\  ••!••• 
those  described  in  writing.  This  does  not  seem  to  me  the  true  con- 
struction of  the  j>olicy.  The  printed  matter  is  not  repugnant  to  or 
ixtent  \\itli  what  is  written;  both  clauses  describe  the  risks  in- 
tended to  be  insured.  As  to  the  second  seizure,  the  defendant  con- 
tended that  the  policy  had  not  attached  by  reason  of  the  failure  to 
register  the  amalgam.  The  condition  of  registration  was  an 
important  protection  to  the  underwriter,  and  its  omission,  in  my 
judgment,  prevents  the  loss  from  being  recoverable. 

The  main  contention  of  the  defendant's  counsel  was  that  the 
subject-matter  of  insurance  was  enemies'  property,  and  that  after  a 
declaration  of  war  the  policy  had  become  ineffective.  It  was  pointed 
out  that  the  company  had  been  carrying  on  their  business  within  the 
territories  of  the  South  African  Republic,  and  had  acquired  a  com- 
mercial domicile  in  the  Transvaal,  and  that  the  products  of  their 
mine  were  Transvaal  and  not  British  property,  and  it  was  urged 
that,  from  the  time  when  war  was  declared,  the  property  was 
stamped  with  a  hostile  character,  and  on  the  high  seas  would  be 
subject  to  capture  and  condemnation  as  lawful  prize.  In  support  of 
this  contention  recourse  was  had  to  the  authority  of  cases  decided 
in  the  English  and  American  Prize  Courts  in  the  early  part  of  the  last 
century.  There  can  be  little  doubt  that  these  cases  would  not  be 
followed  now,  and  even  when  those  decisions  were  pronounced  their 
authority  was  rejected  by  eminent  lawyers.  (See  The  "  Vetvux" 
8  Cranch,  253,  at  p.  279.)  The  sounder  opinion  would  seem  to  be 
that  the  subject  of  one  country,  surprised  by  a  declaration  of  war 
in  the  country  where  he  has  a  commercial  domicile,  ought  to  have 
time  allowed  him  to  free  himself  from  his  commercial  engagements 
and  effect  a  removal  of  his  property.  The  conflicting  opinions  upon 
this  subject  are  discussed  with  great  ability  in  Duer  on  Marine 
Insurance,  vol.  i.,  lecture  5.  In  this  case  there  was  no  indication 
of  any  intention  on  the  part  of  the  Natal  company  to  continue  their 
business  in  the  Transvaal  after  war  had  been  declared.  There  was 
no  evidence  of  any  intention  on  the  part  of  the  company  to  continue 
their  mining  operations  while  the  war  continued.  No  authority  was 
cited  to  show  that  the  supposed  rule  relied  upon  by  the  defendant  had 
ever  been  recognised  by  or  adopted  in  insurance  law.  I  am  satisfied 
that  for  the  purposes  of  this  case  the  gold  products  in  question  are 
not  to  be  regarded  at  the  time  of  the  seizure  as  enemies'  property 
merely  by  reason  of  the  commercial  domicile  of  the  company  when 
war  was  declared. 

But  the  same  result  was  sought  to  be  reached  in  a  different  way. 
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It  was  said  that  the  plaintiff  company  had  a  two-fold  character. 
It  was  a  British  company  and  a  Transvaal  company;  it  was  am- 
phibious, and  was  at  once  friendly  and  hostile.  It  waa  urged 
that  the  goods  should  be  deemed  to  be  Transvaal  goods,  and  that 
the  company  should  be  deemed  to  be  a  Transvaal  company,  and  that 
to  indemnify  the  plaintiffs  should  be  deemed  to  be  an  addition  to  the 
resources  of  the  Transvaal  Government,  and  therefore  to  be  against 
public  policy.  But  this  argument  seems  to  me  to  offer  a  series  of 
fictions  in  lieu  of  the  plain  facts.  I  am  of  opinion  that  the  gold 
products  in  question  were  British  goods,  and  were  seized  by  a  hostile 
force,  and  that  the  loss  is  covered  by  the  policy.  My  judgment  is 
therefore  for  the  plaintiff  company. 
Judgment  for  the  plaintiffs. 


[The  mere  fact  that  an  English  company  has,  at  the  outbreak 
of  war,  a  rubber  estate  in  an  enemy  colony,  as  to  which 
property  there  is  no  evidence  of  what  has  happened  to  it 
since  the  outbreak  of  war,  does  not  constitute  it  an  enemy 
company  so  as  to  disentitle  it  from  proving  in  a  bankruptcy.] 

IN  RE  HILCKES. 

EX  PAETE  MUHESA  RUBBER  PLANTATIONS,  LIMITED. 
COURT  OP  APPEAL.  [1917]  1  K.B.  48. 

THIS  was  an  appeal  against  a  decision  of  Horridge,  J.,  dismissing 
the  appeal  of  the  Muhesa  Rubber  Plantation  Company  against  the 
rejection  by  the  trustee  in  bankruptcy  of  Hilckes  of  the  company's 
proof  of  a  debt.  Hilckes  was  a  German  subject  resident  in  England, 
and  had  a  rubber  estate  in  German  East  Africa.  In  1910  the  Muhesa 
Rubber  Plantations  (Limited)  was  incorporated  in  England  to  acquire 
the  debtor's  rubber  estate,  which  was  transferred  to  and  registered 
in  German  East  Africa  in  the  names  of  two  persons  as  trustees  for 
the  company,  and  the  debtor  was  appointed  the  commercial  agent  of 
the  company  at  Tanga,  in  German  East  Africa. 

In  May,  1911,  the  company  ascertained  that  the  debtor  had  not 
accounted  for  considerable  sums  representing  the  proceeds  of  sale 
of  rubber  from  the  company's  estate,  and  they  dismissed  him  from 
their  employment.  He  afterwards  began  an  action  in  the  Royal  High 
Court  in  Berlin  against  the  company  and  their  trustees  to  recover 
possession  of  the  estate,  but  his  action  was  dismissed  with  costs,  and 
an  appeal  by  him  to  the  Supreme  Court  in  Berlin  was  also  dismissed 
with  costs.  The  total  costs  to  be  paid  by  the  debtor  to  the  company 
and  their  trustees  wore  fixed  by  the  judgments  of  the  Berlin  Courts 
at  M.  8161,  equivalent  to  £398  Is.  lid.  British.  In  October,  1913, 
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the  company  began  an  action  a;rain~t  thf  d'-l.tor  ;n  the  Kins.''*  Ik-n<  li 
•  o    recover    payment    of    these    costs,    and    tii  ;i    was 

jieiidi'  .   <if   \\ai-  in   August,    I'.Ul,    \\lu-n   the  debtor, 

\\h<>   uas    in    Kngland.    \\as   interned   ;L>   an   alien    enemy. 

In  Si •[•!.  mlier,  I'.'ll.  a  ivcn  vin<_r  order  WM  made  against 
debtor,  and  adjudication  followed.  The  company  lodged  a  proof 
against  the  debtor's  estate  for  the  C."598  Is.  lid.,  based  on  the  judg- 
ment of  the  (lerman  Courts.  The  trustee  in  bankruptcy  rejected 
<>nf  on  the  grounds — (1)  That  the  judgment  was  the  judgment 
of  a  German  Court;  and  (2)  that  the  company,  though  registered  as 
an  English  company,  was  in  reality  a  (Jermaii  trading  i-oncei  11  com- 

<1  almost  entirely  of  j>ersons  of  German  nationality. 

The  company  appealed  against  the  rejection  of  the  proof. 

It  appealed  from  the  evidence  that  the  capital  of  the  company  was 
L'l :>:>.<)<><),  divided  into  155, 000  shares  of  £1  each;  that  all  its 
directors  were  British  subjects;  that  it  had  540  shareholders,  of  \\hom 
.">.")  were  resident  in  Germany  and  held  l.'i.UO  shares;  that  '2(\ .'•'>'>'> 
shares  were  also  held  by  persons  in  Austria,  Hungary,  Turkey, 
1'Yani-e.  Belgium,  Holland,  and  other  foreign  countries,  some  of  whom 
were  Germans,  and  that  387  shareholders  were  resident  in  England 
and  held  89,685  shares,  and  that  some  of  these  shareholders  were 
Germans. 

Ilorridge,  J.,  dismissed  the  company's  appeal  on  the  ground  that 
as  the  company  had  been  formed  expressly  to  deal  with  a  rubber 
in  German  East  Africa,  and  had  appointed  the  bankrupt  as 
agent  of  the  company  there  to  ship  the  rubber,  it  was  a  company 
carrying  on  business  in  an  enemy  country  within  proposition  6  of  the 
judgment  of  Lord  Parker  in  the  case  of  Thi  Dnimlir  Company, 
Limited  v.  Continental  Tyri  and  Rubber  Company  (Great,  Britain), 
Limit,*!,  [1916]  2  A.C.,  at  p.  346. 

From  this  decision  the  company  appealed. 

Lord  Co/ens  I  lardy.  M.It.,  said  that  the  company  being  registered 
in  Knurland  was  prima  facie  English,  but  that  was  not  conclusive. 
It  was  necessary  to  see  what  was  the  control  of  the  company.  The 
directors  were  all  English;  the  secretary  was  Knirlish  ;  what  had  been 
called  the  brain  and  heart  of  a  company  wen-  undoubtedly  in  London. 
He  did  not  think  that  in  a  case  like  the  present  the  composition  of 
the  shareholders  v.  rial,  but  a  large  majority  of  the  share- 

holders were  English.  Was  it  possible  to  say  that  this  was  an  enemy 
company  and  was  not  entitled  to  sue?  In  his  opinion  it  was  not. 
lie  had  considered  Tin  Dttimltr  Com ////;//«  case,  and,  without  saying 
that  all  the  noble  Lords  \\ere  unanimous  on  the  point,  the  majority 
of  opinion  that  the  doctrine  which  had  been  laid  down  in  the 
case  of  The  De  Beers  Consolidated  Mines  v.  Hou-c,  [1906]  A.C.  455, 
and  other  Revenue  cases  was  that  the  important  matter  was  where 
the  control  and  management  of  a  company  resided.  Lord  Parker, 
in  his  judgment,  pointed  out  that  a  company  incorporated  in  the 
United  Kingdom  could  only  act  through  agents  properly  authorised, 
and  so  long  as  it  was  carrying  on  its  business  in  this  country  through 
is  so  authorised  and  residing  in  this  or  a  friendly  country  it 
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was  prima  facie  to  be  regarded  as  a  friend.  Then  Lord  Parker 
pointed  out  that  if  such  a  company's  agent  or  the  persons  de  facto 
in  control  of  its  affairs  were  resident  in  an  enemy  country,  or, 
wherever  resident,  were  adhering  to  the  enemy,  different  considera- 
tions might  arise.  Then  he  said  that  though  the  character  of 
individual  shareholders  could  not  of  itself  affect  the  character  of  the 
company,  the  enemy  character  of  individual  shareholders  and  their 
conduct  could  not  be  disregarded  on  the  question  whether  the 
company's  agents  were  in  fact  adhering  to  or  acting  under  the  control 
of  enemies.  Then  he  said — 

"  In  a  similar  way  a  company  registered  in  the  United  Kingdom 
"  but  carrying  on  business  in  a  neutral  country  through  agents 
"  properly  authorised  and  resident  here  or  in  the  neutral  country  is 
"  prima,  facie  to  be  regarded  as  a  friend,  but  may,  through  its 
"  agents  or  person  in  de  facto  control  of  its  affairs,  assume  an  enemy 
"  character." 

Then  came  the  proposition  on  which  Mr.  Justice  Horridge  had 
relied — "  A  company  registered  in  the  United  Kingdom  but  carrying 
"  on  business  in  an  enemy  country  is  to  be  regarded  as  an  enemy." 
If  that  meant  that  a  company  which  was  in  all  other  respects  English, 
but  happened  to  have  a  commercial  agent  in  an  enemy's  country,  was 
to  be  regarded  as  an  enemy  company,  that  seemed  to  him  inconsistent 
with  the  reasons  which  not  only  Lord  Parker,  but  all  the  other  noble 
Lords,  had  given. 

His  Lordship  could  not  say  that  the  fact  that  a  British  company 
did  business  in  an  enemy  country  and  had  an  agent  there  turned  it 
into  an  enemy  company.  He  thought  that  Mr.  Justice  Horridge  was 
wrong,  and  that  the  appeal  ought  to  be  allowed. 

Warrington,  L.J.,  and  Scrutton,  L.J.,  delivered  judgments  to  the 
same  effect,  the  latter  pointing  out  that  there  was  no  evidence  as  to 
what  had  been  done  with  regard  to  the  rubber  plantation  since  the 
outbreak  of  this  war. 


[The  subject  of  an  enemy  State,  residing  and  carrying  on  business 
in  allied  or  neutral  territory,  is  not  an  alien  enemy.] 

IN  EE  MARY  DUCHESS  OF  SUTHERLAND— BECHOFF,  DAVID 
&  Co.  v.  BUBNA  AND  OTHERS. 

CHANCERY  DIVISION.  [1915]  31  T.L.R.  248. 

THB  plaintiffs,  a  partnership  firm,  claimed,  as  creditors  of  the  late 
Duchess  of  Sutherland,  to  have  her  estate  administered.  The 
defendants  were  her  executors.  At  the  date  of  the  issue  of  the  writ 
all  the  plaintiffs,  three  in  number,  were  resident  in  Paris.  Two  of 
them  were  French  subjects,  and  the  third,  Siegfried  David,  was  an 
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Austrian,  who  appeared  from  the  evidence  to  be  now  residing  in 
France  (an  allied  country)  or  in  Spain  (a  neutral  country).  The 
defendants  moved  for  a  stay  of  proceedings  on  the  ground  that  thi« 
third  j.;irtn«T  was  an  alien  enemy. 

Warrington,  J.,  in  refusing  the  application,  said  that  Siegfried 
David,  if  carrying  on  business  at  all,  was  carrying  on  business  through 
his  partners,  who  were  doing  so  in  an  allied  country,  France.  David 
waa  of  enemy  nationality,  but  in  the  three  cases  of  Porter  v. 
Frcudettberg,  Kreglinger  v.  Samuel  <k  Rotcn/eld,  and  In  re  Merteris 
Patent,  31  T.L.R.  166,  the  Lord  Chief  Justice  said,  "  It  is  clear  law 
"  that  the  test  is  not  nationality,  but  the  place  of  carrying  on  the 
"  business." 

Lord  Lindley's  view  was  the  same  in  Janson  v.  Driefontein  Con- 
solidated Mines,  Limited,  1902,  A.C.  505.  Although  the  point  to 
which  the  attention  of  the  Lord  Chief  Justice  was  mainly  directed  was 
the  question  whether  British  subjects  carrying  on  business  in  an 
enemy  country  were  to  be  treated  as  alien  enemies,  he  proceeded — 

"  When  considering  the  enforcement  of  civil  rights,  a  person  may 
"  be  treated  as  the  subject  of  an  enemy  State,  notwithstanding  that 
"he  ia  in  fact  a  subject  of  the  British  Crown  or  of  a  neutral  State. 
"  Conversely,  a  person  may  be  treated  as  a  subject  of  the  Crown  not- 
"  withstanding  that  he  is  in  fact  the  subject  of  an  enemy  State." 

Here  was  the  case  of  a  person  of  enemy  nationality  neither  residing 
nor  carrying  on,  business  in  an  enemy  State,  and,  according  to  the 
judgments  of  the  Lord  Chief  Justice  and  Lord  Lindley,  he  was  not 
an  alien  enemy. 


THE  DOCTRINE  OF  NON-INTERCOURSE, 

[The  common  law  of  England  prohibits  all  intercourse  with  the 

enemy  which  could  tend  to  detriment  of  this  country  or 

to  advantage  to  the  enemy,  and  this  rule  is  not  confined 

to  commercial  intercourse. 
Mere  silence  in  the  Trading  with  the  Enemy  Acts  or  Proclamations 

is  not  sufficient  to  relieve  from  any  prohibition  at  common 

law. 
Hence  during  a  state  of  war  an  alien  enemy  cannot  exercise  a 

right  of  voting  in  respect  of  shares  in  an  English  company, 

his  right  being  suspended  during  war.] 

KOBSON  v.  PREMIER  OIL  AND  PIPE  LINE  COMPANY, 
LIMITED. 

COURT  OF  APPEAL.  [1915]  2  Ch.  124. 

THB  plaintiff  sued  on  behalf  of  the  shareholders  in  the  defendant 
company  (other  than  such  as  were  defendants)  for  a  declaration  that 
certain  named  defendants  had  not  been  valioly  appointed  directors. 
The  plaintiff's  motion  was  to  prevent  them  from  acting,  and  the 
company  from  permitting  them  to  act,  as  directors  until  the  trial. 
At  a  meeting  of  the  company's  preference  shareholders  to  elect  five 
directors  the  chairman  had  rejected  votes  in  respect  of  a  large  block 
of  shares  tendered  by  a  proxy  on  behalf  of  a  German  company,  the 
Direction  der  Dieconto-GeselLschaft.  If  the  votes  had  not  been  re- 
jected, five  persons  other  than  the  defendants  named  would  have 
been  elected  directors.  Two  questions  of  law  were  raised,  namely, 
(1)  whether  an  enemy,  such  as  the  German  bank,  could  during  war 
exercise  a  right  of  voting  in  respect  of  shares  in  an  English  com- 
pany, or  whether  that  right  was  suspended  by  war;  and  (2)  whether, 
if  the  German  bank  itself  could  not  exercise  the  right,  such  right 
could  be  exercised  on  behalf  of  a  branch  of  the  German  bank  within 
.an  exception  contained  in  Article  6  of  the  Trading  with  the  Enemy 
Proclamation,  No.  2,  or  within  a  licence  granted  to  it  by  the  Home 
Secretary  in  pursuance  of  the  Aliens  Restriction,  No.  2,  Order  in 
Council  of  10th  August,  1914.  It  appeared  that  the  shares  referred 
to  originally  belonged  partly  to  an  Austrian  company  in  Vienna  and 
partly  to  a  German  firm  in  Berlin.  But  many  months  before  the  war 
they  had  been  transferred  to  the  London  branch  of  the  Direction  der 
Disconto-Gesellschaft  to  secure  advances  made  by  that  branch  for 
sums  far  in  excess  of  the  value  of  the  shares.  The  proxy  in  respect 
of  such  shares  was  given  to  one  of  the  sub-managers  of  the  London 
branch.  Sargent,  J.,  held  that  the  weight  both  of  reason  and 
authority  was  against  the  reception  of  votes  tendered  by  a  proxy 
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in  this  country  on  behalf  of  an  alien  enemy;  nor  was  the  case  of  the 
German  bank  improved  by  the  disclosure  that  they  were  only  mort- 
gagees, and  that  the  mortgagors  were  two  alien  enemies  not  carrying 
on  business  here.  He  dismissed  the  motion.  The  Court  of  Appeal 
affirmed  his  judgment. 

1'irkford,  L.J.,  said  that  the  prohibition  at  common  law  of  inter- 
course with  an  alien  enemy  was  not  limited  to  commercial  inter- 
course or  trading.  The  prohibition  of  intercourse  was  not  so  limited 
by  Lord  Stowell  in  The  "Hoop,"  1  Ch.Rob.  196,  and  The 
"  Cosmopolite"  4  Ch.Rob.  8.  Lord  Stowell's  statement  of  the  law 
li.nl  been  followed  in  several  English  cases,  and  also  in  America 
by  Story  and  Kent.  The  English  caees  were  reviewed  in  The 
"  Panaridlos,"  1915,  31  T.L.R.  326,  in  which  the  President  of 
the  Probate,  Divorce,  and  Admiralty  Division  adopted  Lord  Stowell's 
view.  There  was  no  English  case  which  threw  doubt  upon  it.  It 
was  argued  that  the  statements  of  the  English  judges  were  all  dicta 
not  necessary  for  the  decision  of  the  cases  in  which  they  were  made. 
But  even  on  the  assumption  that  this  was  the  case,  they  were  dicta 
of  such  high  authority  that  the  Court  of  Appeal  would  hesitate  to 
differ  from  them;  and  the  view  of  that  Court  was  that  they  were 
correct.  The  limitation  suggested  in  Kershaw  v.  Kelsey,  1869,  97 
Am.  Dec.  124,  was  not  to  be  found  in  any  English  decision.  In  that 
case,  Gray,  J.,  stated  the  law  correctly  when  he  said  that  the  law 
of  nations  as  judicially  declared  prohibited  all  intercourse  between 
citizens  of  two  belligerents  which  was  inconsistent  with  the  state  of 
war  between  their  countries.  But  his  Lordship  differed  from  him 
when  he  held  that  nothing  came  within  that  principle  except  com- 
mercial intercourse.  Without  deciding  whether  the  principle  extended 
to  intercourse,  if  such  there  was,  which  could  not  possibly  tend  to 
detriment  to  this  country  or  advantage  to  the  enemy,  the  opinion 
of  the  Court  was  that  all  intercourse  which  could  tend  to  such  detri- 
ment or  advantage,  whether  commercial  or  not,  was  inconsistent 
with  a  state  of  war,  and  therefore  forbidden. 

This  transaction  had  such  a  tendency,  the  proposed  exercise  of  the 
votes  having  for  its  purpose  the  obtaining  control  or  management,  or 
a  large  voice  in  them,  of  a  British  trading  company  which  owned 
la !••_"•  property  in  the  enemy's  country.  That  this  might  be  to  the 
ilt-iriment  of  the  interests  of  this  country  and  the  advantage  of  the 
enemy  could  not  be  doubted.  The  rejection  of  the  votes  might  also 
be  justified  on  the  narrower  ground  that  this  was  a  commercial  trans- 
flrtimi.  Commercial  intercourse  was  not  limited  to  making  contracts 
between  an  alien  enemy  and  a  British  subject.  Such  a  transaction 
as  this,  directed  to  obtaining  the  control  of  a  trading  company,  was 
commercial.  The  employment  of  a  British  subject  as  proxy  to 
exercise  the  voting  power  of  an  enemy  was  an  intercourse  between 
him  and  the  enemy  which  was  prohibited.  Further,  whatever  might 
be  the  proper  definition  of  a  branch  or  transactions  with  a  branch 
within  the  meaning  of  Article  6  of  the  Trading  with  the  Enemy 
Proclamation,  No.  2,  it  was  clear  that  this  was  not  such  a  transaction 
with  a  branch.  Nor  did  the  Home  Secretary's  licence  authorise 
such  a  transaction;  it  was  not  argued  that  it  did. 


TRADING    WITH    THE    ENEMY. 
(i)  GENERAL  RULES. 

[Trading  with  the  enemy,  without  the  King's  licence,  is  illegal. 
So  it  is  illegal  for  a  British  subject,  without  such  licence, 
to  bring,  even  in  a  neutral  ship,  goods  from  an  enemy's 
port,  which  have  been  purchased  by  an  agent,  resident  in 
the  enemy's  country,  after  the  outbreak  of  war;  although 
it  may  not  appear  that  such  goods  were  purchased  from 
the  enemy.] 

Peri's  v.  BELL  AND  OTHERS,  IN  ERROR. 

COURT  OF  KINO'S  BENCH.          8  DUBNFOHD  AND  EAST'S  T.R.  548. 
1800. 

UPON  a  writ  of  error  brought  from  the  Court  of  Common  Pleas,  it 
appeared  that  Bell  and  others  brought  an  action  against  Potts  upon 
a  policy  of  insurance  on  the  ship  "Elizabeth  "  and  goods  on  board, 
at  and  from  Rotterdam  to  Hull,  with  liberty  to  touch  and  stay  at 
any  ports  or  places,  &c.,  and  declared  as  for  &  loss  of  the  goods 
loaded  on  board  by  capture  by  enemies.  There  were  other  counts 
for  money  had  and  received,  and  upon  an  account  stated,  to  which 
the  general  issue  was  pleaded. 

At  the  trial  a  verdict  was  found  for  the  plaintiffs  below,  and  a 
bill  of  exceptions  was  tendered  and  allowed  on  the  part  of  the 
plaintiff  in  error,  whereby  it  appeared  that  at  the  trial  the  plaintiffs 
below  proved  in  evidence  the  policy  of  assurance  in  the  declaration 
mentioned,  subscribed  by  Potts,  and  dated  the  7th  of  December, 
1797;  and  that  the  policy  was  effected  in  London  by  Barrett  & 
Company,  insurance  brokers  there,  by  the  orders,  and  for  the  benefit 
and  risk  of  the  plaintiffs,  then  and  still  being  British  subjects 
resident  in  London,  and  interested  in  the  goods  insured  to  the 
value  mentioned.  That  the  ship  "  Elizabeth  "  was  a  neutral  ship 
belonging  to  H.  Bannerman  &  Son,  of  Greetsil  and  Embden,  in 
Prussia,  bound  on  the  voyage  insured  from  Rotterdam  to  Hull,  and 
that  the  clearance  of  the  ship  was  ostensibly  from  Rotterdam  to 
Norden,  because  the  persons  then  exercising  the  powers  of  govern- 
ment in  the  United  Provinces  would  not  permit  the  ship  to  be 
cleared  out  from  Rotterdam  to  Hull,  or  any  other  port  of  Great 
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u ;  and  that  the  goods  insured,  consisting  of  sixty  cask*  of 
madders,  were  la.l.-u  on  board  the  "  Kli/al>«-th  "  at  Rotterdam,  to 
be  conveyed  from  thence  to  Hull  by  one  Robert  Twiss,  then  being 
the  agent  of  the  plaintiffs  below,  and  residing  at  Rotterdam,  by 
their  orders  and  for  their  use,  and  were  consigned  by  him  to 
Messrs.  liewson  «fe  Gunnes,  at  Hull,  who  then  were  the  agents 
of  the  plaintiff  below,  by  their  order  and  for  their  sole 
account  and  risk.  That  the  ship  "  Elizabeth,"  having  the 
goods  insured,  afterwards  on  the  18th  December,  1797,  sailed 
from  Rotterdam  for  Hull,  and  was  captured  on  her  voyage  the 
next  day  by  a  French  ship,  an  enemy  of  the  King;  whereupon 
the  counsel  for  the  plaintiff  in  error,  on  hie  part,  proved  in  evid«  nc« 
that  the  said  sixty  casks  of  madders,  before  the  lading  of  them 
on  board  the  "  Elizabeth,"  and  before  the  policy  was  subscribed, 
••i I  by  Twiss  their  agent,  resident  in  Rotterdam,  in 
order  to  be  sent  from  Rotterdam  to  Hull,  on  their  account  and  risk 
at  London,  and  were  afterwards  laden  on  board  the  ship  at  Rotterdam 
for  that  purpose.  The  six  bills  of  exchange  were  drawn  by  Twiss 
in  payment  for  the  madders  at  Rotterdam,  but  dated  at  Hamburg, 
upon  the  defendants  in  error;  and  which  bills,  having  been  indorsed 
liy  the  payees  thereof  respectively,  were  afterwards  duly  accepted 
and  paid  by  the  said  defendants  in  error  in  London.  That  before 
and  at  the  time  of  the  said  purchase  of  the  said  sixty  casks  of 
madders  by  Twiss,  and  of  the  loading  of  them  on  board  the 
"  Elizabeth,"  in  order  to  be  conveyed  from  Rotterdam  to  Hull,  for 
and  on  account  of  the  defendants  in  error,  and  also  before  and  at 
the  time  that  the  plaintiff  in  error  subscribed  the  policy  of 
assurance  thereon,  and  before  and  at  the  time  of  the 
ship's  departure  from  Rotterdam  towards  Hull,  and  of 
the  capture  of  the  said  ship  and  madders  as  aforesaid, 
hostilities  had  commenced,  and  still  existed  between  Great  Britain 
and  the  persons  exercising  the  powers  of  government  in  the  said 
United  Provinces.  That  the  plaintiff  in  error  also  proved  the  pay- 
ment of  the  premium  into  Court  in  this  action;  whereupon  the 
counsel  for  the  plaintiff  in  error  insisted  at  the  trial  that  upon  the 
matter  so  proved  in  evidence,  the  plaintiffs  below  were  not  entitled 
to  recover  against  him;  that  the  policy  upon  the  said  madders  was 
void,  for  that  it  is  not  lawful  for  British  subjects  to  carry  on  trade 
with  any  nation  which  at  the  time  is  in  a  state  of  open  war  and 
hostilities  with  great  Britain,  nor  to  purchase  any  goods  in  such 
nation,  and  import  them  from  thence  to  Great  Britain.  The  bill 
of  exceptions  then  stated  the  judge's  direction  to  the  jury  to  find  a 
verdict  for  the  plaintiffs  below,  the  finding  of  such  verdict  accord- 
ingly, and  the  assignment  of  errors  thereon  in  the  usual  form. 

This  case  was  first  argued  in  Michaelmas  term  last. 

Gibbs  for  the  plaintiff  in  error — This  is  an  illegal  insurance, 
because  it  was  made  to  protect  the  transportation  of  goods  purchased 
in  an  enemy's  country  into  this;  and  by  the  common  law  all  trading 
with  an  enemy  is  illegal.  ,  It  appears  on  the  record  that  there  was 
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open  war  between  this  country  and  Holland ;  that  during  that  time 
Bell's  agent,  residing  in  the  enemy's  country,  purchased  the  goods 
in  question  for  him  there,  which  is  direct  trading  with  an  enemy; 
and  that  Bell  afterwards  made  the  contract  with  Potts,  on  which 
this  action  was  brought  in  order,  to  secure  to  himself  the  benefit  of 
such  illegal  trading.  But  if  the  original  act  were  unlawful,  no 
subsequent  contract  for  giving  it  effect  can  be  supported  in  law. 
Trading  with  an  enemy  has  always  been  deemed  illegal  in  a  subject, 
on  account  of  the  mischievous  consequences  which  ensue  from  it. 
The  intercourse  which  it  creates  between  subjects  of  hostile  States 
necessarily  tends  to  facilitate  the  conveyance  of  intelligence  to  the 
enemy.  The  practice  of  granting  licence*  by  the  Crown  from  such 
an  intercourse  in  particular  oases,  from  the  earliest  times  down  to 
the  present,  shows  strongly  what  the  common  law  is  in  this  respect; 
in  addition  to  which  there  is  a  direct  authority  against  the  legality 
of  such  a  trading,  in  '2  Hoi.  Abr.  173,  pi.  3  (tit.  Prerogative  L. 
Guerre);  where  trading  with  Scotland,  tlu-n  in  a  state  of  general 
t-iiimty  with  this  kingdom,  was  deemed  illegal;  but  the  merchants 
having  acted  under  a  licence  granted  to  them  by  the  keepers  of 
the  truce,  were  pardoned  by  the  King.  This  was  adverted  to  in 
the  case  of  Gist  v.  .3/ewo/t,  1  Term  Rep.  84,  by  Lord  Mansfield,  who 
also  mentioned  another  instance,  where  trading  with  an  enemy  was 
deemed  unlawful,  from  a  note  given  to  him  by  Lord  Ilanlwicke  on 
a  reference  to  all  the  judges  in  the  time  of  King  William  III. — 
whether  it  were  a  crime  at  common  law  to  carry  corn  to  an  enemy? 
— who  were  of  opinion  that  it  was  a  misdemeanour.  Lord  Mansfield 
also  there  said  that,  by  the  maritime  law,  trading  with  an  enemy 
is  cause  of  confiscation  in  a  subject.  Upon  the  same  principle,  it 
was  holden  illegal  in  the  case  of  Bristow  v.  Towers,  6  Term  Rep.  45, 
to  insure  an  enemy's  property.  Now,  this  is  in  effect  the  same 
thing ;  for  the  enemy  gets  the  price  of  his  goods,  and  he  has  equally 
the  advantage  of  our  market,  without  any  risk.  Questions  of  this 
sort  more  frequently  occur  in  the  Courts  of  Admiralty,  to  which 
jurisdiction  they  properly  belong;  and  there  it  is  a  settled  maxim 
that  trading  with  an  enemy  is  cause  of  confiscation  if  the  vessel  on 
board  which  the  goods  insured  are  loaded  be  captured  by  any  of 
our  cruisers  and  condemned;  and  such  a  condemnation  being  a 
sentence  in  rein-  would  be  conclusive  evidence  in  the  Courts  of 
common  law  that  the  ship  was  engaged  in  an  illegal  traffic,  as  was 
ruled  by  Lord  Kenyon  in  the  case  of  Nesbitt  v.  Whitmore  at  the 
last  sittings  at  Guildhall.  This  Court  then,  for  the  sake  of  con- 
sistency, should  be  governed  by  the  same  law  as  they  would  have 
been  if  the  vessel  had  been  stopped  at  sea  and  brought  in  by  our 
cruisers. 

Wigley,  contra — It  is  by  no  means  settled  as  a  principle  of  law 
that  all  trading  with  an  enemy  is  illegal,  even  supposing  that  the 
decision  of  that  question  would  govern  the  present;  the  law  makes 
express  provision  for  the  safety  of  the  persons  and  property  of 
foreign  merchants,  belonging  to  an  enemy's  country,  resident  here 
in  time  of  war  (1  Blac.  Com.  260).  In  Henkle  v.  The  Royal 
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ngr  Assurance  Cunif>nni/,  1  Ves.  320,  Lord  Ilardwicke  said — 
'It  mi«rht  be  going  too  far  to  say  that  all  trading  with  an  enemy 
"is  unlawful ;  for  the  general  doctrine  would  go  a  great  way,  even 
where  only  English  goods  were  exported  and  none  of  the  enemy's 
"  iiu|x»rte<l,  which  may  l>e  very  beneficial."  Lord  Mansfield,  in 
.  Mason,  1  Term  Rep.  84,  stated  the  doctrine  very  doubtfully, 
and  in  terms  which  rat  her  .show  the  leaning  of  his  opinion  to  have 
been  the  other  way.  Much  may  depend  upon  the  particular  sort 
of  trading.  In  time  of  war  it  is  well  known  that  certain  articles  are 
deemed  contraband,  even  with  respect  to  neutrals,  such  aa  furnish- 
ing the  enemy  with  the  means  of  resistance  or  annoyance,  namely, 
provisions,  warlike  stores,  and  the  like.  To  trade  with  an  enemy 
in  -urh  articles  is  undoubtedly  illegal.  The  instance  mentioned 
by  Lord  Mansfield  of  supplying  an  enemy  with  corn  was  evidently 
of  this  sort.  What  the  trading  was  in  the  case  mentioned  in 
Rolle's  Abridgment  does  not  appear;  possibly  it  was  of  the  latter 
kind:  but  at  any  rate  that  case  differs  from  this,  for  there  our 
merchants  went  into  an  enemy's  country  to  trade,  and  here  the 
trading  was  through  the  medium  of  neutrals.  This  distinction  will 
also  account  for  the  granting  of  licences  by  the  Crown  from  time 
to  time  to  trade  with  enemies ;  for  a  variety  of  articles  have  at 
different  periods,  as  circumstances  varied,  been  deemed  to  be  contra- 
band ;  in  which  case  it  never  was  disputed  but  that  a  licence  from 
the  Crown  was  necessary  for  the  protection  of  the  trader.  In 
llrandon  \ .  Xrsbitt,  6  Term  Rep.  23,  and  Bristow  v.  Towers,  ib.  35, 
the  general  question  concerning  the  legality  of  trading  with  an 
enemy  was  much  discussed  at  the  bar,  but  nothing  was  decided  upon 
that  point.  In  the  one,  it  was  holden  that  no  action  could  be  main- 
tained by  an  alien  enemy;  and,  in  the  other,  that  an  insurance 
of  enemy's  property  was  void;  but  neither  of  these  decisions  affects 
this  question;  and  in  Bell  v.  Gihon,  1  Bos.  &  Pull.  345,  arising 
out  of  the  same  transaction  as  the  present,  in  the  Common  Pleas, 
the  Court  held  the  insurance  of  goods  purchased  in  an  enemy's 
country  to  be  legal ;  but,  even  if  a  direct  trading  or  intercourse 
with  an  enemy  were  illegal,  it  would  not  follow  that  the  same  rule 
would  apply  to  a  case  like  the  present,  where  no  direct  personal 
intercourse  took  place,  but  the  trading  was  through  the  medium  of 
a  neutral  Power;  for  this  removes  all  objections,  on  account  of  the 
impolicy  of  the  measure,  and  indeed  throws  such  arguments  into 
the  opposite  scale.  The  goods  insured  are  necessary  to  be  had  for 
the  purpose  of  carrying  on  the  manufactures  of  this  country,  which 
supply  us  with  the  resources  of  war.  It  must  be  admitted  that  it 
would  have  been  legal  to  have  purchased  such  a  commodity  from  a 
neutral  Power,  without  any  consideration  of  the  country  from  whence 
the  neutral  had  originally  obtained  it.  Then,  it  is  much  more 
advantageous  for  the  subjects  of  this  country  to  import  the  com- 
modity directly  in  a  neutral  bottom  from  the  country  of  its  growth 
than  to  pay  the  additional  profit  which  will  accrue  to  the  neutral 
from  ite  passing  through  his  hands. 

But,  in  fact,  this  is  not  a  trading  with  an  enemy,  for  at  the  time 
when   these   goods   were   purchased   in    Holland    war   had    not  been 
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declared  between  the  two  countries,  though  letters  of  marque  and 
reprisals  had  been  granted.  Hostilities,  says  Lord  Hale  (1  Hale, 
P.C.  162),  may  exist  without  open  war.  So  the  King,  by  his  pre- 
rogative, may,  in  a  declaration  of  war,  except  certain  of  the  enemy's 
subjects  (1  Ld.  Ray.  283).  A  declaration  of  war  generally  contains 
a  prohibition  to  trade  with  the  enemy,  but  a  proclamation  for  marque 
and  reprisals  only  does  not;  and  it  is  only  from  the  prohibition  of 
the  King,  by  virtue  of  his  prerogative,  that  the  illegality  arises.  It 
is  not  stated  that  the  goods  were  purchased  of  an  enemy,  nor  even 
in  an  enemy's  country,  but  only  that  they  were  shipped  from 
Holland  under  the  circumstances  before  stated.  The  particular 
period  when  the  goods  were  purchased  is  not  mentioned,  and  this 
is  the  more  material,  because  by  the  treaty  before  subsisting  between 
England  and  Holland  it  was  stipulated  that  in  case  of  war  the 
subjects  of  either  country  respectively  should  have  six  months  to 
retire  to  their  own  country  with  their  property.  This  amounts  to 
a  licence  to  the  subject  to  bring  away  his  property  within  that  tiuu- : 
but  at  any  rate  the  King's  licence,  obtained  after  the  shipping  of 
the  goods,  was  sufficient  to  legalise  the  whole  adventure. 

He  then  argued  upon  the  effect  of  several  temporary  Acts  of 
Parliament,  allowing  the  importation  of  Dutch  property  into  this 
country  about  the  period  of  this  transaction,  but  the  Court  thought 
that  those  Acts  did  not  apply  to  a  case  like  the  present. 

Gibbs,  in  reply — The  Court  will  take  notice  of  the  existence  of 
open  war  between  this  and  any  other  country,  if  it  be  necessary, 
though  it  be  not  expressly  so  stated  on  the  record ;  but  it  is  sufficient 
to  state,  as  here,  that  hostilities  existed  at  the  time,  which  is 
equivalent  to  open  war.  Here  the  original  purchase  of  the  goods 
was  unlawful,  and  therefore  this  case  is  different  from  that  of  foreign 
merchants  under  the  general  law,  and  also  from  the  case  of  those 
Dutch  subjects,  who  were  to  be  protected  by  the  temporary  Acts, 
passed  in  consequence  of  the  state  of  things  in  Holland  at  the  time. 
It  was  not  intended  to  bring  these  goods  into  England  under  the 
sanction  of  those  Acts.  If  this  trade  be  beneficial  to  the  country, 
either  the  Legislature  will  legalise  it,  or  the  Crown,  upon  application, 
will  grant  a  licence  for  carrying  it  on ;  but  that  is  a  matter  resting 
in  the  discretion  of  the  King,  upon  which  he  ought  to  have  the 
power  of  deciding  in  each  particular  instance.  The  distinction 
attempted  to  be  taken  between  the  case  in  Rolle  and  the  present 
is  not  material,  for  the  illegal  act  was  considered  to  be. the  trading 
with  the  enemy,  and  not  the  mere  going  into  the  enemy's  country, 
and  so  that  case  was  considered  by  Lord  Mansfield  in  Gist  v.  Mason. 

In  the  course  of  the  argument  the  counsel  on  both  sides  referred 
to  some  cases  which  had  been  decided  at  the  Admiralty  Court  and 
at  the  Cockpit,  and  this  Court,  considering  that  the  subject  was 
more  frequently  discussed  there  than  in  Westminster  Hall,  desired 
to  hear  a  second  argument  by  civilians.  Accordingly,  in  Hilary 
term  last,  the  case  was  argued  by 

Sir  John  Nicholl  (Friday,  7th  February),  the  King's  advocate 
for  the  plaintiff,  in  error.  A  subject  of  this  country  cannot  trade  with 
an  enemy  without  the  King's  licence;  and  under  the  circumstances 
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•tated  in  the  special  verdict,  if  these  goods  had  been  taken  at  sea 
by  Any  of  our  cruisers,  and  brought  into  the  Court  of  Prize,  they 
mu>t  necessarily  have  been  condemned  as  prize.  This  rule  has  been 

Battled,  and  is  so  undeniable  tli;it  at  is  unnecessary  to  enter 
into  the  principles  on  which  it  is  founded,  which  must  now  be  pre- 
wsumed  to  be  politic,  \\is<-,  and  just.  Nor  will  it  be  necessary  to 

into  arguments  to  show  that  there  can  be  no  distinction  between 
policies  of  insurance  and  other  contracts  in  this  respect;  for  if  trading 
with  an  t-nnny  be  illegal  generally,  it  must  be  so  in  this  particular 
instance ;  and  every  contract  of  indemnity  against  the  risks  attendant 
on  such  trading  must  also  be  illegal.  There  is  no  distinction  between 
policies  of  insurance  made  to  protect  an  adventure  against  the  common 
law  and  those  against  the  law  of  the  Admiralty,  which  equally  forms 
a  branch  of  the  general  jurisprudence  of  the  kingdom.  Neither  is  it 
important  to  discuss  the  policy  of  trading  with  an  enemy  for  par- 
ticular articles  useful  in  manufactures,  agriculture,  or  war;  because 
the  Crown  will,  in  its  discretion,  judge  of  each  particular  instance, 
and  grant  or  refuse  a  licence  to  trade  accordingly.  Nor  is  there  any 
distinction  as  to  the  question  of  prize  between  a  declaration  of  war 
generally  and  a  proclamation  for  reprisals;  the  consequence  would 
be  the  same  in  either  case  upon  the  question  now  before  the  Court. 
War  puts  every  individual  of  the  respective  governments,  as  well  as 
the  governments  themselves,  into  a  state  of  hostility  with  each  other. 
There  is  no  such  thing  as  a  war  for  arms  and  a  peace  for  commerce. 
In  that  State  all  treaties,  civil  contracts,  and  rights  of  property  are 
put  an  end  to  (Vattel,  b.  3,  c.  5,  s.  70).  The  same  author  (b.  3, 
c.  15,  s.  226)  shows  that  the  principle  of  law  imposes  a  duty  on  every 
subject  to  attack  the  enemy  and  seize  his  property  wherever  found : 
though  by  custom  this  is  restrained  to  those  individuals  only  who  have 
commissions  for  that  purpose  from  their  government.  Now,  trading, 
which  supposes  the  existence  of  civil  contracts  and  relations  and  a 
reference  to  Courts  of  justice  (vide  Bynk,  b.  1,  c.  7,  and  the  case 
of  Tlit  "  Hoop,"  Rob.  Admir.  Rep.  201),  and  the  rights  of  property, 
is  necessarily  contradictory  to  a  state  of  war.  Besides,  it  is  criminal 
in  a  subject  to  aid  and  comfort  the  enemy ;  and  trading  affords  that 
aid  and  comfort  in  the  most  effectual  manner,  by  enabling  the 
merchants  of  the  enemy's  country  to  support  their  government. 
Export  duties  are  to  be  paid  when  goods  are  brought  from  an  enemy's 
country,  which  is  furnishing  the  very  sinews  of  war  to  the  hostile 
government.  These  considerations  apply  with  peculiar  force  to 
maritime  States,  where  the  principal  object  is  to  destroy  the  marine 
and  commerce  of  the  enemy,  in  order  to  enforce  them  to  peace. 
It  may  be  said,  indeed,  that  such  a  trading  also  benefits  ourselves, 
especially  if  the  balance  of  trade  be  in  our  favour.  However,  it 
belongs  not  to  individuals,  but  to  the  State  alone,  to  balance  these 
benefits ;  and  such  a  power  will  best  be  exercised  by  granting  licence* 
to  particular  persons,  or  as  to  particular  commodities,  according  to 
the  exigency  of  particular  circumstances;  for  the  same  reasons,  a 
subject  cannot  trade  with  an  enemy,  even  from  a  neutral  country, 
unless  he  has  acquired  a  right  of  citizenship  in  that  country : 
but  certainly  if  he  reside  in  this  country,  he  cannot  so 
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trade  through  the  medium  of  a  neutral  agent;  and,  d  fort /mi, 
it  is  unlawful  for  him  to  do  so  where  the  trading,  as  in  this  case, 
is  direct  from  the  enemy's  country  to  this.  The  above  reasoning 
is  further  strengthened  by  this  consideration,  that  if  such  direct 
trading  were  to  be  permitted,  it  would  facilitate  the  means  of  carry- 
ing on  a  traitorous  oorretpondeoot,  which  would  greatly  counter- 
balance any  little  advantage  likely  to  accrue  to  the  individual  members 
of  the  community  from  such  trading.  Further,  it  has  been  the 
practice  in  all  wars  to  obtain  licences  from  the  Crown  for  any  direct 
intercourse  with  an  enemy's  country;  and  the  same  has  been  done 
during  the  present  war.  The  Governor  of  Jamaica  has  power  given 
to  him  to  licence  trading  with  the  Spanish  West  India  settlements, 
which  he  has  exercised  accordingly.  The  Governor  of  Gibraltar  has 
the  same  power  with  respect  to  Spain.  The  same  has  been,  at  different 
periods  of  war,  exercised  by  the  Government  at  home  in  regard  to 
Holland.  Now,  the  very  circumstance  of  granting  such  licences  from 
time  to  time  shows  that  without  them  the  trading  with  an  enemy 
has  always  been  considered  illegal.  The  exception  proves  the  general 
rule.  It  is  not  only  the  practice  of  this  country  thus  to  regulate 
tlio  intercourse  of  its  subjects  with  the  enemies,  but  the  same  general 
law  prevails  throughout  Europe  (Bynk.  Q.J.P.  b.  1,  c.  3),  and  has 
been  acted  u\Km  in  the  present  war  by  France,  Spain,  and  Holland. 
This  principle  is  also  recognised  in  our  books.  In  the  case  of  Hcnkle 
v.  The  London  K.rrhangc  Assurance  Company  (this  is  reported  in 
1  Ves.  317;  but  the  King's  Advocate  read  a  note  of  it  from  Sir 
Thomas  Sewell's  brief),  the  then  Solicitor-General  (Lord  Mansfield) 
admitted  in  argument  that  any  trading  with  an  enemy  was  a  mis- 
demeanour; and  that  by  the  maritime  law  it  was  cause  of  confisca- 
tion. All  the  learning  on  the  subject  was  fully  examined  and 
elucidated  in  a  late  case  of  The  "  Hoop  "  (Rob.  Admir.  Rep.  196) 
by  Sir  W.  Scott.  It  was  there  attempted  to  set  up  an  exception 
to  the  general  rule,  that  all  trading  with  an  enemy  is  illegal ;  but  the 
universality  of  the  rule  was  established;  and  in  giving  judgment  the 
learned  judge  adverted  to  the  principal  leading  authorities  and  cases 
on  the  subject.  (He  then  read  the  following  notes  of  cases  taken 
partly  from  the  MS.  notes  of  Sir  Edward  Simpson,  which  are  a  valu- 
able and  authentic  collection  of  Admiralty  decisions,  and  partly  from 
the  printed  report  by  Dr.  Robinson,  of  the  judgment  delivered  by 
Sir  W.  Scott  in  the  case  of  The  "  Hoop,"  before  referred  to)—"  The 
case  of  '  St  Philip,'  in  1747,  at  the  Cockpit  (Sir  E.  Simpson's  MSS.), 
Lord  Chancellor  J.  Willes  being  present.  The  Lords  refused  to  give 
the  claimants  liberty  to  prove  that  goods  which  had  been  captured 
and  condemned  as  prize  were  bought  before  the  war,  the  Chief 
Justice  being  clearly  of  opinion  that  the  effects  of  British  subjects 
taken,  trading  with  the  enemy,  are  good  prize."  This  establishes  the 
rule  that  trading  with  an  enemy  is  subject  of  confiscation,  and  excludes 
any  exception,  even  on  the  ground  that  the  goods  had  been  purchased 
before  the  war;  d  fortiori,  therefore,  if,  as  in  this  case,  they  were 
purchased  after  the  commencement  of  hostilities.  "  The  case  of  The 
"  '  Elizabeth,'  of  Ostend  (ibid.,  and  also  cited  in  1  Rob.  Rep.  202, 
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not  so  fully  stated)  in  17I'.».     I 'resent,  Sir  Thomas  Dennison, 
ami  cither  Mr.  .In  !i  or  Mr.  Justive  ('live.    The  cargo  taken 

'  ami  condemned  as  < -oniing  from  an  enemy's  i>ort  was  claimed  to  be 
tin-  propnty  of  Mritish  subjects.  The  Lords  of  Appeal,  by  their 
sen;  tored  the  goods  claimed  by  Gould,  a  British  subject 

•  born.  Imt  established  at  the  time  in  the  dominions  of  the  Queen  of 

•  Hungary;  Imt  rejerted  tlie  claim  of  Henckell  and  others,  who  were 

•  then  and  still  subjects  of  His  Majesty.       Sir  K.  Simpson's  note  on 
the  above  case  is,  that  the  Ix>rds  condemned  all  the  goods  of  English 
.subjects,  the  judges  being  clearly  of  opinion  that  they  were  prize  of 

•  war  and  cosliscable.    All  trading  with  an  enemy  was  condemned  by 

•  the  Lords  of  Appeal  in  1704.     The  same  note  also  refers  to  several 

•  other  instances  of  ships  condemned  on  this  account,  amongst  others 

•  Tl,»   •  .I////-//,'  of  Wexford,  in  1707,  for  trading  to  Spain." — "  The 
•  Itunj.n.l,   Jarnl,,'  in  1747  (Dr.  Rob.  Rep.  202),  a  Swedish  ship, 

'  \\rnt  from  London  to  Bordeaux,  and  took  in  wine  for  British  subjects, 
t.»  be  delivered  at  Guernsey,  but  with  false  clearances  at  Bordeaux, 

•  in  order  to  deceive  the  enemy.     She  was  condemned  by  the  Lords 
'  of  Appeal  on  the  7th  of  February,  1750,  in  affirmance  of  the  judg- 
'  inent  of  the  Admiralty  Court." — "  The  cargo  of  The  '  Lady  Jane^' 
'  ///,>/.,  a  Hamburg  ship,  laden  at  Malaga  with  wine,  was  claimed  by 
'  Knjrlish  merchants  as  the  produce  of  goods  sent  to  Spain  before  the 
'  war:  but  it  was  condemned  by  the  Lords  of  Appeal:   present,  Mr. 
'  Baron  Clarke." — "The  '  De/rynrdcii,,'  of  Stockholm, ibid.,  was  laden 

•  with  woollen  goods,  shipped  ostensibly  at  Lisbon,  the  voyage  being 
'  in  fact  to  Bilbao,  an  enemy's  port,  but  on  British  account.    The  cargo 

was  condemned  on  the  15th  of  March,  1747." — "  The  '  Jvffrouw 
'  /xmtm  Margaretha  '  (Dr.  Rob.  Rep.  203),  before  the  Lords  the 
'  .'!nl  of  April,  1781  (otherwise  called  Escott' s  case).  This  was  a  claim 
'  by  Messrs.  Escott  &  Read,  of  London,  for  wines,  <fec.,  shipped  on 
'  board  a  Dutch  ship  in  1780,  at  Malaga,  on  their  account;  and  it 
'  was  stated,  that  the  house  of  Escott  «fe  Read  had  for  twenty  years 
'  before  the  preceding  hostilities  between  Great  Britain  and  Spain 
'  traded  to  and  from  Malaga,  where  they  had  an  established  house  of 
1  trade,  and  where  Mr.  Escott  had  resided  for  thirty  years  till  the 
'  last  ten  months,  when  he  had  resided  in  England ;  that  a  great 
'  quantity  of  wine  belonging  to  the  house  had  been  left  at  Malaga 
'  till  a  favourable  opportunity  offered  of  sending  it  to  London ;  that 
'  the  destination  was  to  Ostend;  and  the  property  described  to  be 
'  for  neutral  account  and  risk,  in  order  to  avoid  the  enemy's  cruisers. 
'  The  whole  was  therefore  claimed  as  British  property,  subject  to  a 
'  percentage  for  commission  to  their  foreign  correspondent;  but  the 
'  judgment  of  the  Court  of  Admiralty  rejecting  the  claim  of  Mr. 
'  Escott  was  affirmed  by  the  Lords.  Present,  Lord  Loughborough, 

•  ih.-n  Ch.J.  of  C.B.,  and  Sir  J.  Eardley  Wilmot."— "The  'St.  Loui*,' 
'  aliat '  El  Allcsandro  '  (ibid.  204),  otherwise  called  The  New  Orlcan* 
'case,  before  the  Lords,   18th  July,    1781.       This  was  a  claim  of 

Messrs.  Morgan  «fe  Mather  for  certain  peltries  shipped  by  them  on 
board  a  vessel  of  New  Orleans,  bound  to  Bordeaux,  and  consigned 
T 
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"  to  merchants  there  on  account  of  the  shippers.  It  appeared  that 
"  Morgan  had  left  England  and  settled  in  West  Florida  in  1764;  that 
"  finding  no  protection  from  the  British  Government  to  those  settled 
"on  the  banks  of  the  Mississippi  he  had  kept  a  ship  as  a  floating 
"  storehouse  from  1774,  living  him-elf  at  New  Orleans,  by  permission 
"  of  the  Governor,  on  condition  of  not  landing  any  goods  on  the 
"  Spanish  territories;  that  in  1779,  finding  that  the  American  troops 
"  were  in  such  force  on  that  river  as  to  prevent  any  English  ship 
'  from  coming  up,  and  that  it  was  impossible  to  make  any  remittance! 
'  to  England  but  in  neutral  vessels,  he  shipped  the  goods  in  queMi<>n 
'  on  board  the  'St.  Louis,'  a  neutral  ship,  being  the  only  vessel  at 
'  New  Orleans  bound  for  Europe;  that  tiny  were  consigned  to  mer- 
'  chants  at  Bordeaux,  to  be  there  sold,  ami  the  proceeds  remitted 
'  to  Mather  in  London ;  and  that  he  was  obliged  to  resort  to  this 
'  mode  of  remittance  that  the  goods  might  nut  perish  on  his  handa. 
'  There  was  also  a  certificate  from  the  British  commander  in  tlmse 
'  parts  in  America,  certifying  that  Mr.  Morgan,  a  British  subject, 
'  had  received  permission  under  a  capitulation  \\itli  the  enemy  to 
'  convey  himself  and  family  to  London,  under  a  passport  from  the 
.'  Spanish  Governor.  Nevertheless,  the  ship  and  property  were  con- 
'  demned  in  the  Admiralty  Court  as  enemy's  property,  or  otherwise 
'  liable  to  confiscation,  and  this  sentence  was  confirmed  by  the  Lords. 
'  Present,  Lord  Lough  borough,  Ch.J.  of  C.B.  Butsonu  of  the  same 
'  person's  property,  sent  in  another  ship  from  New  Orleans,  consigned 
'  directly  for  London,  was  restored." — "The  'Corn-pie,  de  Wohronzoff' 
'Rob.  Rep.  205)  before  the  Lords  on  the  19th  July,  1781  (other- 
'  wise  called  the  Irish  case).  This  was  a  claim  of  Daley  and  other 
'  Irish  UK  i,  hants  for  the  vessel  and  certain  French  wines  shipped  at 
'  Bordeaux  in  May,  1780,  on  their  account,  with  ostensible  papers  for 
'Russia;  in  support  of  which  it  \\;i-  stated,  that  during  the  \\hole 
'  war  the  Commissioners  of  Revenue  and  Excise  in  Ireland  had  con- 
'  stantly  permitted  such  a  trade  to  be  carried  on  from  Bordeaux  to 
'  Dublin  in  the  same  manner  as  before  hostilities  by  British  subjects 
'  on  their  account  in  British  ships;  that  this  was  done  openly,  and 
'  regular  entries  made  of  the  same,  and  the  duties  paid ;  that  subse- 
'  quent  to  hostilities  an  Act  passed  the  Irish  Legislature,  laying  an 
'  additional  duty  on  French  wines  imported  from  June,  1780,  to 
'  December,  17.81,  which,  it  was  contended,  was  a  direct  recognition 
'  of  the  legality  of  this  traffic.  Nevertheless,  the  judgment  of  the  Court 
'  of  Admiralty,  condemning  the  ship  mid  cargo  as  lawful  prize,  was 
"  affirmed.  Present,  Lord  Bathurst  and  Lord  Loughborough." — "  The 
"  '  Expedite  Fan  Rotterdam'  (Rob.  Rep.  206)  (otherwise  called  The 
'  Levant  case),  before  the  Lords,  18th  July,  1782.  This  was  a  claim 
'  by  Gregory  &  Turnbull,  of  London,  for  wine  shipped  on  board  a 
'  Dutch  ship  on  the  20th  of  December,  1780,  at  Malaga  for  them, 
'  though  ostensibly  for  the  account  and  risk  of  Thomasze,  of 
'  Amsterdam,  their  agent,  Holland  being  then  at  peace  with  this 
'  country.  The  claimants  relied  on  an  Act  of  20  Geo.  III.  per- 
'  mitting  the  product  or  manufacture  of  certain  places  within  the 
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"  Levant  to  be  im|*>rted  into  Great  Britain  or  Ireland,  in  British 
«>i    neutral  vessels  from  any  place  whatsoever.     Hut  tin-  Court  of 

"  Admiralty,  not  thinkintr  tlint  the  Act  referred  to  applied  to  this  case, 
"  condemned  the  goods,  which  sentence  was  affirmed  by  the  Lords. 
"  Present,  Lord  Camden  and  Lord  Ashburton."— "  The  '  Bella 
dita*  (ibid.  207)  (otheiwix,.  ,.,11<,I  the  Granada  case), 
"befoiv  the  Lords,  20th  July,  1785.  Aft,  r  the  capture 
"of  Granade  by  the  French,  Mr.  Vaughan  and  other  British 

•  merchants  sent  a  cargo  of  provisions  on  board  a  neutral 
"ship  from  In-hind  to  Granada,  intending  to  bring  back 
'  in  it-turn  plantation  produce,  in  payment  of  the  debts  owing 
"  from  proprietors  of  estates  in  that  island  to  British  merchants. 
'This  traffic  had  been  carried  on  between  the  conquered  islands  of 
'  Kritain  for  some  time  before,  and  till  the  then  recent  breaking 
"  out  of  hostilities  with  Holland,  through  the  medium  of  St.  Eustatia, 
"  a  Dutch  colony,  under  the  sanction  of  British  Acts  of  Parliament. 

And  after  the  Dutch  hostilities  an  Act  passed  20  Geo.  III.,  reciting 
'  tlu-  capture  of  Granada  by  the  French,  and  that  it  was  expedient 
"  and  just  to  relieve  the  proprietors  of  estates  there ;  and  enacting 
'  that  no  goods  of  the  growth,  <fec.,  of  the  island,  on  board  neutral 
"  vessels  going  to  neutral  ports,  should  be  liable  to  condemnation 
"  as  [»  i/e.  Tin-  judgment  "f  the  Vice-Admiralty  Court  of  Barbadoes, 
"  condemning  the  cargo  as  French  property,  was  affirmed.  Present, 
"  Lord  Camden."-  -"  The  '  Elnigheid  '  (ibid.  210),  before  the  Lords, 
"  21st  March,  1795.  There  corn,  which  was  shipped  on  account  of 
"  British  and  Dutch  merchants,  on  board  a  Lubeck  ship  from  Rotter- 
"  dam  to  Nantes,  before  war  declared  by  France  against  England 
"and  Holland,  but  which  from  accidental  circumstances  did  not  sail 
"  till  afterwards,  being  taken,  was  adjudged  good  prize  by  the  Court 
"  of  Admiralty,  and  afterwards  on  appeal.  Present,  Sir  R.  P.  Arden, 
"Master  of  the  Rolls,  and  Eyre,  Ld.  Ch.J.  of  C.B."— "  The  '  For- 
"  '  ttuni,"  l>efore  the  Lords,  27th  June,  1795  (Rob.  Rep.  212).  There 
' '  a  cargo  of  wine  had  been  shipped  by  British  merchanta  carrying  on 
"  trado  at  I  Barcelona,  on  board  a  Swedish  vessel  at  Barcelona,  in 
"  January,  1793,  and  destined  for  Calais.  She  was  first  captured  by 
"  a  Spanish  frigate  in  April,  and  released  by  the  Spanish  Court  of 
"  Admiralty,  after  which  she  was  again  captured  by  one  of  our 
"  cruisers.  It  was  contended  for  the  captors  that  the  cargo  was  liable 
"  to  confiscation,  because  the  ship  sailed  from  Spain  for  Calais  subse- 
"  quent  to  the  commencement  of  hostilities  by  France  against  England 
"  and  Spain,  which  it  was  incumbent  on  the  proprietors  to  have  pre- 
"  vented,  or  at  least  to  have  endeavoured  to  do  so.  The  sentence  of 
"condemnation  \\as  affirmed." — "  The  '  Freedtnt  '  (ibid.  213)  was  a 
"case  of  the  same  description  as  the  last:  l>ut  there  the  British  mer- 
"  chants  were  permitted  to  produce  evidence  to  shew  that  iiuim-tUately 
"  after  the  breaking  out  of  hostilities  they  had  used  their  best 
"  endeavours  to  piv\ent  Keing  implicated  in  the  illegal  commerce 
"  on  their  account  from  Barcelona  to  Ostend ;  but,  failing  in  this, 
"  the  cargo  was  condemned  in  the  Court  of  Admiralty,  which  sentence 
"on  apl*-al  \\as  aHirmed  l're«-i,t.  the  Master  of  the  Rolls."  "  Thf 


276    LEADING  BRITISH  AND  AMERICAN  CASES. 

"  William'  (ibid.   214),   before  the  Lords,  19th  December,    1795. 
'Prior  to  the  war  between  France  and  Great  Britain  the  claimants, 
'who  were  British  subjects   in  Granada,    were  creditors  of  certain 
'French  merchants  in  Guadaloupe,  and  after  the  war  broke  out  the 
'agent  of  the  claimants  in  Guadaloupe  received  the  cargo  of  sugars 
'  in  question,  in  payment  of  that  debt,  and  shipped  them  on  their 
'  account.      The    sentence    of    the    Vice-Admiralty    Court    of    St. 
'  Christopher  condemning  the  ship  and  cargo  was  uBrnMd.     Present, 
'  the  Master  of  the  Rolls."     Upon  the  authority  of  this  long  train  of 
decisions,  the  judgment  in  the  principal  ease  of  Th#  "Hoop"  (ibid. 
196)  proceeded.     There  Mr.  Malcom,  of  Glasgow,  and  other  Scotch 
merchants,    had    traded    to    Holland    for    articles    necessary   for    tlm 
agriculture  and  manufactures  of  that   part  of  the  country,  for  which 
they  had  several  times  before  applied  for  and  obtained   the   King's 
licence:   l>ut    after  the  passing  of  certain   Acts  of  Parliament,  havinu: 
upon  application  to  the  Commissioners  of  the  Custom-  at    <!! 
been    informed    (erroneously   as   it   afterwards    appeared)    that    Midi 
licences  were  no  longer  necessary,  they  had  omitted  to  olitain  one  on 
that"  occasion ;  in  consequence  of  which,   the  ear«_r<»  lieing  taken   was 
condemned  as  prize,  on  the  irem  ral  ground  that  all  trading  with  an 
enemy  without  the  King's  licence  was  illegal,  and  cause  of  confi->a 
tion.     These  cases  also  shew   that   there  is  no  distinction    l>etw«-en 
trading  with  an  enemy  and  with  an  enemy's  country,  nor  is  such  a 
distinction    warranted    in    principle,    for    all    persons    inhahitin 
enemy's  country  are  presumed  to  be  enemies.    Aid  is  equally  given  t-o 
the  enemy  by  such  trading,  whether  the  goods  be  furnished  immedi- 
ately by  an  enemy  or  neutral  merchant,  and  the  danger  of  traitorous 
correspondence  is  the  same. 

Dr.  Swabey,  contra,  admitted  that,  so  far  as  the  question  of 
prize  affected  the  decision  of  this  case,  the  principles  advanced  and 
authorities  cited  on  the  part  of  the  plaintiff  in  error  by  the  King's 
advocate  could  not  be  disputed ;  but  how  far  that  included  the 
question  as  to  the  legality  of  the  insurance  at  common  law,  or  whether 
the  obtaining  of  a  licence  from  the  Crown  prior  to  the  capture,  would 
make  any  difference,  he  begged  leave  to  refer  to  the  arguments  of  the 
common  lawyers  on  behalf  of  the  defendants  in  error.  Cur.  adv.  vult. 
Lord  Kenyon,  Ch.J.,  now  said  that  the  Court  had  very  fully 
considered  the  question  immediately  after  the  very  learned  argument 
which  had  been  made  by  the  King's  advocate  in  the  last  term : — That 
the  reasons  which  he  had  urged  and  the  authorities  he  had  cited  were 
so  many,  so  uniform,  and  so  conclusive  to  shew  that  a  British  subject's 
trading  with  an  enemy  was  illegal,  that  the  qxiestion  might  be  con- 
sidered as  finally  at  rest: — that  those  authorities,  it  was  true,  were 
mostly  drawn  from  the  decisions  of  the  Admiralty  Courts;  and  that 
after  all  the  diligence  which  had  been  used,  there  was  only  one  direct 
authority  on  the  subject  to  be  found  in  the  common  law  books,  and 
that  one  was  to  the  same  effect;  but  that  the  circumstance  of  there 
being  that  single  case  only  was  strong  to  shew  that  the  point  had  not 
been  since  disputed,  and  that  it  might  now  be  taken  for  granted 
that  it  was  a  principle  of  the  common  law  that  trading  with  an 
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enemy    \\ithout    tin-   Kind's  lien,  .  llegal   in   British  subjects:  — 

that  it  \\.is  tin  i  in  this  case  to  delay  giving  judgment  for 

the  sake  of  pronouncing  tin-  opinion  of  the  Court  in  more  formal 
t«-rms.  IIK.M-  especially  as  they  could  ,|,,  little  more  than  recapitulate 
the  judgment.  \\ith  thf  long  train  oi  authorities  already  to  be  found 
in  the  clearest  terms  in  the  printed  report  of  the  case  of  The  "Hoop" 
published  hy  Dr.  Uoliinson  : — that  the  eon.-e^uence  was  that  the 
judgment  of  tin-  Court  of  Common  I 'leas  iim.-t  lie  reversed. 
l'<  r  rurinin.  Judgment  reversed. 


[No  contract  made  with  an  alien  enemy  in  time  of  war  can  be 
enforced  in  a  British  Court;  although  the  plaintiff  do  not 
sue  until  the  return  of  peace,  and  although  he  be  a  British 
subject  resident  in  the  enemy  country.] 

WILLISON  v.  PATTESON  AND  OTHERS. 
COURT  OP  COMMON  PLBAS.     1817.  7  TAUNTON,  439. 

THIS  was  an  action  of  ass-urn  psit  upon  three  bills  of  exchange  accepted 
1 1\  tho  defendants  and  indorsed  to  the  plaintiff,  and  for  money  lent 
and  advanced,  paid,  laid  out,  and  expended,  had  and  received,  for 
interest,  and  on  an  account  stated;  to  which  the  defendants  pleaded, 
first,  the  general  issue,  non  assnmpsit,  upon  which  issue  was  joined; 
and,  secondly,  the  Statute  of  Limitations,  whereto  the  plaintiff  replied 
tliat  at  the  time  when  the  causes  of  action  accrued  the  plaintiff  was 
not  within  the  kingdom  but  in  parts  beyond  the  seae,  to  wit  at 
Dunkirk,  in  France,  and  that  he  continued  there  until  the  commence- 
ment of  this  suit,  and  that  he  did  not  during  all  that  time  arrive  or 
come  to  or  within  this  kingdom.  The  rejoinder  thereto  denied  that 
the  plaintiff  remained  and  abided  out  of  the  kingdom  during  the 
time  stated  in  the  replication,  upon  which  issue  was  joined.  The 
cause  was  tried  before  Gibbs,  C.J.,  at  Guildhall,  at  the  sittings  after 
Trinity  term,  1816,  when  the  jury  found  a  verdict  for  the  plaintiff, 
ilama«r< -s  {.Tifi'J  10s.,  subject  to  the  opinion  of  this  Court  upon  the 
following  case:  In  May,  1803,  the  defendants  Patteson  &  Co.,  were 
merchants  and  copartners  in  London,  and  were  the  holders  of  one 
hundred  pieces  of  cambric,  the  property  of  M.  Varlet,  of  Dunkirk, 
in  France,  who,  being  indebted  to  Michelon,  also  of  Dunkirk,  assigned 
ami  transferred  his  right  and  interest  in  those  cambrics  to  Michelon. 
of  which  the  defendants  had  due  notice:  and  Michelon,  on  25th 
November,  1803,  being  then  resident  at  Dunkirk,  drew  threv  similar 
bills  of  exchange  upon  the  defendants  for  £100,  £270,  and  £130, 
one  of  which  is  as  follows :  — 

"Dunkerque,  le  25th  Nov.,   1803,  pour    £100  sterling.     A  trois 
"  mois  de  datte  paves  par  otte  seconde  de  change  (la  premiere  ne 
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"  1'etant),  a  inon  ordre,  la  sommc  do  cent  livn-s  ^riling,  valeur  en 

"  moi  meme,  que  passeres  suivant  1'avis  de 

"  A  Messieurs  .     Bon  jnmr  cent  livres  sterlings. 

"Messrs.  Pattison,  Leo,  &  Iselin,  L.  Michelon  a  Londres. 
"  Indorsed. — Payes  a  T ordre  de  Mr.   H.    Willison   valeur   m-uc 
"  comptant.     Dunkerque,  la  26th  Nov.,  1803. 

"  L.  Michelon." 

Which  bills  were  duly  remitted  to  the  defendants,  and  by  them 
accepted  on  3rd  January,  1804,  payable  as  soon  as  certain  cambrics 
should  be  sold,  which  said  cambrics  \\civ  aftei -wards  sold,  and  tin- 
produce  received  by  the  defendants  on  the  7tli  January  1804.  These 
bills  were  also  indorsed  for  a  valuable  consideration  by  Michelon,  at 
Dunkirk,  to  the  plaintiff,  who  is  an  Knurlish  born  subject,  but  who 
then  resided,  and  still  continues  to  reside,  at  Dunkirk.  At  the  time 
of  drawing,  accepting,  and  indorsing  these  bills  of  exchange,  France 
and  England  were  in  an  open  state  of  war  with  each  other,  and 
Mirhelon  was  then  an  alien  enemy,  l.ut  before  and  at  the  time  of 
bringing  tho  present  action  peace  was  restored  Iwtween  the  two 
countries.  If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  maintain  this  action,  then  the  verdict  was  to  stand.  But 
if  the  Court  should  be  of  opinion  that  the  plaintiff  could  not  maintain 
this  action,  in  that  case  a  non-suit  was  to  be  entered.  This  case  was 
to  be  turned  into  a  special  verdict  if  the  Court  should  think  proper  so 
to  direct. 

Lens,  Serjeant,  for  the  plaintiff,  anticij>ated  that  the  objection 
to  be  made  to  the  plaintiff's  right  to  recover  would  be  that,  though 
the  plaintiff  was  a  native  of  this  country,  he  was  at  the  time  of 
drawing  the  bills  resident  in  Dunkirk,  then  a  hostile  country,  and 
that  he  could  not,  by  drawing  on  a  house  in  London  in  time  of  war, 
withdraw  his  funds  from  this  country,  nor  could  the  holder  derive 
any  advantage  from  a  security  made  over  to  him  under  such  circum- 
stances. But  the  proposition  that  no  contract  could  be  made  with 
an  alien  enemy  which  could  be  supported  in  an  English  Court  of 
justice  was  much  too  broad ;  it  had  been  in  certain  cases  holden 
that  even  a  trading  with  an  enemy  was  legal,  and  a  contract  for 
insurance  on  the  trading  with  an  enemy  had,  until  the  decision  of 
Potts  v.  Bell,  8  Term  Rep.  548,  been  held  legal.  Lord  Kenyon  there 
held,  indeed,  that  for  a  British  subject  to  trade  with  an  enemy  was 
illegal.  But  in  Gist  v.  Mason,  1  Term  Rep.  84,  it  had  been  held 
that  such  contracts  were  not  necessarily  illegal ;  and  much  pains  it 
cost  to  arrive  at  that,  as  a  general  conclusion,  after  an  argument 
by  civilians  on  that  question.  If  any  such  plain  and  obvious  prin- 
ciple had  ever  before  existed,  it  can  hardly  be  supposed  that  the 
doctrine  should  have  been  entirely  forgotten.  If  there  be  such  a 
universal  position  that  no  contracts  with  an  enemy  can  be  sustained, 
the  cases  of  Antoine  v.  Morshead,  6  Taunton,  237,  and  Daubuz 
v.  Morshead,  6  Taunton,  332,  ought  to  have  been  put  on  that  ground. 
And  if  that  objection  was  therein  urged,  then  those  cases  are  a  still 
stronger  authority  for  the  plaintiff.  If  it  be  considered  that  that 
which  was  there  done  by  the  parties  did  not  contravene  the  law  of 
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•!i;it    i.s   tin-    \\hoh-  length    to   which    the   plaint  it! 

K.iiiM-m  i.il.-N  ••'•  r.    li.  |i|  !.._•. 1 1  up  tn  a  late  period, 

and  they  \\eie  put  an  «-nd  to  l»y  Act  of  I'arliann  nt  (L''J  (!<•<>.   III.  c.  25; 
•  p.     III.    i  •:'(.    not     liy    eon-trncti.ni    of    law. 

''nirij/i  v.  liannntyin  th  i  principle  if  laid  down,  upon 

-tion  \\hether  an  alien  Imrn,  taken  prisoner  of  \\ar,  could  sue  in 
our  Cc.urts,  and  it  \\as  held  that  it  was  not  essential  that  an  enemy 
.should  l»e  alien  Imrn;  it  \\as  only  needful  that  he  should  Ixj  an  alien 
fiu-iiiy.  ThU  \\as  antecedent  to  the  case  of  The  "  Hoop,"  I  Rob. 

a  the  Court  of  Admiralty,  and  to  I'ott*  v.  Bell,  8  Term  Rep. 
M8,  The  riirht  to  sue  is  correlative.  The  statute  of  Geo.  III.  c. 
1J,  \shich  prohibited  payment  even  of  the  justest  debts,  was  certainly 
int  i  oductory  nf  a  ne\\  law,  and  \\as  meant  so  to  be;  it  was  a  special 
Act  made  during  a  \\ar,  and  expired  with  the  war.  Admitting  the 

••f  Sir  J.  Nicol'a  (/'///>/.  .V>1)  ar<_ni!n<  nt  that  it  is  inconsistent 
that  there  should  1)6  war  for  one  purjKKse  and  peace  for  commercial 
purposes,  yet  tin-  mere  paying  a  private  del>t  is  very  short  of  oom- 
nu-ivial  int  en  -MUI  ^e  :  the  plaintiff  does  nothinj;  except  that  he  takes 
an  older  for  payment  of  his  debt,  which  he  does  not  attempt  to 
enforce  till  the  return  of  peace. 

Best,  Serjeant,  contra — This  question  has  long  been  considered  as 

tly  at  rest,  upon  the  broad  principle  that  all  trading  with  an 
alien  enemy  is  illegal.  This  is  fully  laid  down  in  Potts  v.  Bell, 
and  most  alily  put  there  by  Sir  J.  Nicol.  In  Gist  v.  Mason  Lord 
Mansfield,  C.J.,  does  mention  the  authority  of  two  cases,  abundantly 
sufficient  to  show  that  the  law  had  been  long  established.  "  A  short 
"  note  in  Ro.  Ab.  (2  Ro.  Abr.  173,  Prerogative  Le  Roy,  L. 
"  Guerre,  pi.  3,  p.  13  E.  2  B.R.),  where  a  trading  with  Scotland,  then 
"in  a  general  state  of  enmity  with  this  kingdom,  was  held  to  be 
"  illegal ;  and  the  other  was  a  note  which  is  now  burned,  which  was 
"  given  to  me  by  Lord  Hardwieke,  of  a  reference  in  King  William's 
"  time  to  all  the  judges,  whether  it  were  a  crime  at  the  common  law 
"to  carry  corn  to  the  enemy  in  time  of  war;  who  were  of  opinion 
"that  it  was  a  misdemeanour."  How,  then,  can  a  contract  arise 
out  of  a  matter  which,  by  the  common  law  of  the  land  as  declared 
1»\  the  t \\el\e  judgva,  is  held  to  be  a  misdemeanour?  This  doctrine 
has  been  confirmed,  too,  by  the  cases  of  Brandon  v.  Nesbitt,  6  Term 
Rep.  23,  ami  Hri*tow  v.  Towers,  thid.  35,  which  determined  that  an 
insurance  •  i  the  property  of  an  alien  enemy  is  illegal  and  void.  In 
isc  of  M'Conin  f  \.  //trtor,  3  Bos.  &  Pull.  113,  it  was  decided 
that  a  subject  residing  abroad  is  to  be  considered  as  a  foreigner.  Lord 
Eldon,  Chancellor,  in  his  judgment  in  the  case  ex  parte  Boussmaker, 
13  Ves.  71,  says,  "  If  this  had  been  a  debt  arising  from  a  contract 
"  with  an  alien  enemy,  it  could  not  possibly  stand;  for  the  contract 
"  would  be  void."  pivsent  is  not  the  case  of  a  contract  made 

in  peace  and  susj^nded  by  war,  that  can  at  the  return  of  peace  be 
set  up  again.  It  may  be  admitted  that  the  adoption  of  this  doctrine 
in  modern  times  ori-jinatvd  in  the  Admiralty  Court,  for  Lord  Mans- 
field kept  it  out  of  the  sight  of  the  Court  of  common  law  as  much 
as  he  could.  In  the  case  of  The  "  Hoop,"  1  Rob.  198,  Sir  W.  Soott'a 
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judgment  is  conclusive.  In  Villa,  Dimock,  Skin.  370,  the  same 
principle  is  established.  England  was  the  last  State  which  in  modern 
times  came  into  this  rule,  making  contracts  with  an  enemy  in  all 
cases  illegal,  unless  under  the  exceptions  prescribed  by  licence  from 
the  sovereign.  There  may  be  pecuniary  advantages  derived  from 
the  continuance  of  commerce  with  a  neighbouring  nation  during  a 
state  of  war,  but  it  is  restrained  by  considerations  of  much  superior 
cogency.  In  the  present  case  these  reasons  most  forcibly  apply. 
The  bill  is  payable  to  the  order  of  the  drawer,  and  is  not  endorsed 
till  the  next  day  after  the  making.  It  is  indorsed  to  a  Scotchman 
resident  at  Dunkirk,  who  was  therefore  then  an  alien  enemy.  In  no 
case  referred  to  has  this  principle  ever  been  doubted.  In  Sparenburyli 
v.  Banmatyne  it  was  held  that  the  plaintiff  was  not  an  alien  enemy, 
but  it  was  not  denied  that  while  he  was  in  thv  enemy's  service  he 
owed  the  hostile  sovereign  a  temporary  allegiance.  It  was  held  that. 
he  need  not  be  alien  tit,  but  that  it  sufficed  if  he  were  an  alien  em-my 
at  the  time.  If  the  act  of  peace  gave  every  prisoner  the  right  of 
returning  to  his  country,  it  would  be  unnecessary  to  stipulate  in 
treaties,  as  universally  is  done,  for  his  return  to  his  country.  It 
may  be  admitted  that  34  Geo.  III.  c.  9  was  introductory  of  a 
new  law  and  the  state  of  things  then  required  now  securities, 
without  admitting  any  inference  adverse  to  the  general  rule,  that  all 
trading  with  an  enemy  is  illegal.  Here  goods  are  sold  and  bills 
are  drawn  for  the  price  of  those  goods;  this  therefore  is  illegal.  The 
case  of  the  detenus  in  France  is  very  distinguishable.  It  stood  on 
its  own  peculiar  principle.  It  is  impossible  that  persons  shut  up  in 
the  enemy's  country  by  an  abuse  of  the  privileges  of  war  should 
be  considered  as  alien  enemies,  nor  would  the  defenders  of  our 
country,  if  taken  captive,  be  involved  in  that  disability. 

Lens,  in  reply — The  argument  for  the  plaintiff  destroys  itself, 
for  the  law  cannot  depend  upon  the  degree  of  hardship.  It  was  held, 
when  those  cases  of  Ant&ine  v.  Morshead  and  Daubuz  v.  Morsliraif 
were  decided,  that  they  did  not  establish  the  principle.  Those 
cases  were  the  converse  to  this ;  there  an  English  gentleman 
resident  in  France  drew  on  England  in  favour  of  an  enemy  resident 
there.  If  all  the  detenus  were  liable  to  be  starved,  it  would  be  a 
ground  for  the  Legislature  to  legalise  their  commerce  by  a  new 
Act  of  Parliament,  but  it  would  not  make  their  bills  legal.  The 
plaintiff's  argument  has  never  controverted  the  doctrine  of  Potts  v. 
Bell,  and  it  admits  that  if  this  were  a  contract  of  that  sort  its  legality 
could  not  for  a  moment  be  maintained.  But  these  bills  were  not 
a  payment  for  these  cambrics;  the  mention  of  the  cambrics  was 
only  material  in  this  case,  as  showing  that  the  conditional  accept- 
ance, payable  on  payment  for  the  cambrics,  had  become  absolute. 
It  is  said  that  these  bills  were  drawn  for  the  produce  of  those 
cambrics.  There  might  be  something  like  a  commercial  dealing 
between  the  defendant  and  Michelon,  but  not  between  the  plaintiff 
and  the  defendant.  Willison,  the  payee  and  indorsee  of  the  bill 
for  a  valuable  consideration,  is  not  stated  on  the  case  to  have  notice 
of  the  purpose  for  which  the  bills  are  drawn.  He  does  not  appear 
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have  had  any  intcivM  in  the  sending  of  those  cambrics  into  thi» 

00    further   cMiiiu-ctvd    with    tlu-  cambrics   than   thia, 

tint  as  soon  as  tin-  .-.iimni.  >  are  sold,  Michelon  has  a  fund  in  this 

country,   out  of  which  he  draws,   payable  as  soon   as  that  fund  is 

productive,    in    favour    of    his    creditor,    tli«-    plaintiff.          But    it    is 

y    for   the  defendant    to   show    that    if   an    alien   enemy   has   a 

fund  in   Knirland  on  which  he  has  a  right  to  draw,  he  cannot  pay 

t  to  another  out  of  that  fund.     It  by  no  means  appeal* 

that  the  debt  from  Micholon  to  the  plaintiff  did  not  arise  for  goods 

,   and   use*!  iu  his  own  country.      The  defendant  must  therefore 

i.lish  that  i!  u  foreigner  send  goods  here,  which  escape  confisca- 
tion, tin-  proceeds  of  the  sale  of  the  goods  are  so  far  tainted  that 
he  ran  never  pay  a  debt  out  of  that  sum.  If  it  were  material,  the 
plaintiff  would  be  entitled  to  add  to  the  case  the  fact  that  the  plaintiff 
had  nothing  to  do  with  the  sending  oVer  of  the  cambrics.  Much 
«-i  the  defendant's  argument  rested  on  the  supposition  that  he  had. 
Hut  having  thus  thrown  the  cambrics  out  of  the  case,  the  plaintiff 
is  upheld  by  the  authorities  in  contending  to  the  full  extent  that 
an  alien  enemy  may  in  time  of  war  legally  draw  on  a  fund  in  this 
country;  for  other\\i>e  A/ifoine  v.  Morshead-Aud  Daubuz  v. 
Morstmad  cannot  be  supported.  In  the  case,  ex  parte  Boussmaker, 
Lord  Eldon  does  not  go  the  length  whidi  the  defendant's  argument 
require-;  his  dictum,  however,  ought  to  go  no  further  than  the 
case  to  which  it  relates,  and  even  if  it  be  a  just  inference  that  it 
meant  to  be  so  general,  this  Court  must  pronounce  whether 
there  is  any  foundation  for  so  unlimited  a  position,  which  the  case 
then  in  judgment  did  not  call  for,  and  which  is  not  supported  by 
any  authority.  In  the  case  of  Bell  v.  Gilson,  1  Bos.  &  Pull.  355, 
it  was  doubted  by  so  venerable  an  authority  as  Heath,  J.,  whether 
a  trading  with  an  enemy  was  illegal.  Neither  the  judgment  of  Sir 
W.  Scott  nor  any  other  goes  to  the  length,  that  when  war  prevails 
no  payment  of  a  subsisting  debt  by  an  alien  enemy  can  possibly  be 
legal,  it  not  being  shown  how  that  debt  arose.  All  that  appears 
here  is  that  Michelon  being  indebted  to  the  plaintiff,  who  was  resident 
in  the  same  place,  it  not  appearing  how  that  debt  arose,  pays  it  by 
drawing  on  a  fund  which  he  has  in  this  country.  And  the  plaintiff 
may  recover  without  interfering  with  any  adjudged  case  or  any  recog- 
nised principle. 

Gibbs,  C.J. — I  think  my  brother  Lens  has  put  this  case  on  the 
true  ground,  and  it  is  tit  that  the  Court  should  not  pass  by  the 
difficulties  which  he  has  attempted  to  throw  in  their  way.  He  truly 
states  that  it  does  not  appear  on  the  facts  of  this  case  when  the 
•  •amlirics  were  remitted  to  this  country,  nor  whether  the  plaintiff 
was  conscious  of  the  consideration  upon  which  these  bills  of  exchange 
were  accepted.  It  therefore  must  be  taken  that  he  knew  only  that, 
and  all  that,  which  these  bills,  on  the  face  of  them,  communicate. 
The  law  laid  down  by  the  defendant's  counsel,  that  a  trading  with 
an  ei-i-my  is  illegal,  my  brother  Lens  does  not  deny.  The  defendant 
further  contends  that  if  the  subjects  of  another  State  are  permitted 
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in  time  of  war  to  draw  bills  on  this  country,  to  get  those  bills 
aivt'pted,  and  to  negotiate  them,  and  if  the  indorsee  is  permitted  to 
recover  on  those  bills,  that  is  as  direct  a  trading  and  communication 
with  this  country  as  possibly  can  be,  and  therefore  is  prohibited. 
Against  this  doctrine  it  is  urged  that  this  is  not  such  a  trading  or 
communication  as  is  prohibited,  and  that  it  is  so  ruled  by  the  CIM- 
of  Antoine  v.  Morshead.  Whether  in  arguing  that  case  the  counsel 
for  the  defendant  urged  that  no  contract  could  exist,  I  do  not  know  ; 
I  believe  that  he  did;  but  I  know  that  that  was  the  only  con- 
sideration which  made  the  Court  hesitate  on  that  case ;  but  they 
decided  it  on  the  ground  that  it  was  an  excepted  case,  and  did  not 
come  within  the  general  rule.  The  bill  was  drawn  by  an  English 
subject  on  an  English  subject,  and  we  thought  that  circumstance 
took  it  out  of  the  ordinary  rule.  We  adverted  to  the  circumstance 
that  the  bill  was  indorsed  to  a  foreigner, '  but  it  was  not  sued  on 
until  the  time  of  peace.  We  also  adverted  to  the  principle  which 
the  Court  of  King's  Bench  adopted  in  Ken*iiif/fim  v.  I  in/Us,  that 
that  which  was  rendered  lawful  by  the  licence  was  lawful  in  all  its 
consequences;  and  as  it  was  legal  to  ran  v  <roods  from  the  island  A 
to  the  island  B,  an  insurance  on  these  goods  was  also  lawful.  So 
we  there  held  that  the  end  being  legal,  the  means,  without  which 
it  could  not  be  effected,  were  also  legal.  (Urn  lordship  here  ica<l 
the  report  of  the  judgment  in  that  case,  6  Taunton,  239.)  We 
referred  ourselves  to  the  legal  purpose  for  which  those  bills  were 
drawn,  and  which  was  the  support  of  our  fellow  subjects  in  France. 
That  case,  therefore,  was  decided  as  an  exception  to  the  general 
rule.  By  the  general  rule  I  cannot  help  thinking  that  an  alien 
enemy  resident  in  France  has  no  right  to  draw  on  this  country  for 
a  fund  due  to  him  here;  for  that  I  take  to  be  the  very  sort  of  com- 
munication which  the  policy  of  the  law  meant  to  prevent.  It  is 
impossible  to  say  that  the  plaintiff  was  not  conusant  of  the  purpose 
for  which  these  bills  were  drawn;  for  on  the  very  day  after  the 
drawing  he  attempts  to  take  to  himself  by  indorsement  those  funds, 
which  is  the  very  species  of  communication  that  it  is  the  purpose  of 
the  law  to  prevent.  I  come  very  unwillingly  to  this  conclusion, 
seeing  nothing  dishonest  in  the  transaction. 

Dallas,  J. — Potts  v.  Bell  was  not  the  first  case  that  so  decided. 
The  law  of  Potts  v.  Bell  is  admitted  by  the  counsel  for  the  plaintiff, 
and  in  that  decision  I  find  no  exception  to  the  general  rule,  which 
is,  that  during  war  all  contracts  are  at  an  end.  I  cannot  say  that 
the  drawing  of  a  bill  by  an  alien  enemy  is  not  a  contract 
to  pay  by  an  enemy  alien,  or  that  when  he  endorses  to 
an  alien  enemy  it  is  not  a  contract  to  pay  to  an  alien  enemy, 
and  therefore  I  am  most  clearly  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover. 

Park,  J. — Before  the  case  of  Potts  v.  Bell  there  was  an  opinion 
prevalent  in  Westminster  Hall  that  the  commerce  with  -an  enemy 
was  not  illegal.  That  decision,  however,  was  founded  on  the 
opinions  of  all  the  best  foreign  jurists,  particularly  the  admirable 
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Horn  tins  case,  for  the  drawer  and  the  payee  wen  British  prisoners 

1  I  hope  a  British  piisoner  of  war  is  not  to  be  considered 

as  an  alien  enemy.     Lord  Kldon,  (  'hancellor,  lays  it  down  broadly, 

that    •  Mt.ict    \\ith    an    alien  enemy    is   void.       An   attempt    was 

made  in  the  Conn  -  -  Bench,  in  the  case  of  Roberts  v.  Hardy, 

lie  A-  Si-l\\  .  ."•  :;•_'.  tu  e.\ti-n<l  the  doctrine  of  M'ComuIl  \.  Hector 

further   than    this    Court    intended.        In    M'Cmunf/    v.    J/»rt<ir  the 

plaintiff   was   a    trader  resident    in    France;   in    /fniitrf*    v.    Hurdy   the 

party  private    Kn^lishman   who   went  to   America    and    was 

detained  as  a  prisoner,   and  the  Court  said  a  prisoner  of  war 

t<>  lie  prevented  from  drawing. 

BurroiiLrh.  -I  —  The  Court  in  Hilary  term  directed  this  to  be 
made  a  east-,  not  from  any  doubt  which  they  entertained,  but  from 
a  \\ish  that  the  cause  should  be  decided  in  the  presence  of  my  Lord 
Chief  Justice.  In  Antuiiif  v.  Morshead  the  Court  recognised  the 
principle,  in  deciding  that  case  as  an  exception  to  the  rule.  That 
cannot  be  done  indirectly  which  cannot  be  done  directly.  Michelon, 
having  funds  in  this  country,  could  not  during  war  bring  an  action 
for  money  had  and  received  against  the  holder  of  his  funds  here; 
neither  can  he,  by  drawing  a  bill  on  his  debtor  and  indorsing  it  to 
another,  produce  the  same  effect.  The  bill  is  a  contract,  and  no 
contract  can  be  enforced  in  a  Court  of  British  judicature,  which  is 
made  during  the  w.ar,  and  which  is  made  by  an  alien  enemy.  I  am 
therefore  clearly  of  opinion  that  a  nonsuit  ought  to  be  entered. 

Lens  then  applied  for  permission  that  the  case  might  be  turned 

i  special    verdict,  but   the   Court   said   they    felt  no    difficulty 

whatever  on   the  question,   and  did  not   think   it  necessary.        The 

plaintiff  might  resort  to  another  remedy  if  he  had  confidence  in  the 

point. 

Rule  absolute  for  nonsuit. 


[The  insurance  of  enemy  property  in  time  of  war  is  illegal  and 

void.] 

BRISTOW  v.  TOWERS. 

COURT  OF  KINO'S  BENCH.     1794.  6  DURNFOBD  AND  EAST'S 

TBRM  REPORTS,  35. 

Tins  was  an  action  upon  a  policy  of  insurance,  on  goods  on  board 
a  ship,  stated  to  be  an  American  ship  at  and  from  London  to  Dun- 
kirk. The  first  count  of  the  declaration  stated  that  the  plaintiff 
caused  the  insurance  to  be  made  for  the  benefit  of  certain  persons 
tradinir  under  the  tinn  of  Arrouet  9t  Massot,  one  Jean  Baptiste 
Barrot,  ami  several  other  persons  by  name,  and  that  he  (the  plaintiff) 
being  a  person  then  residing  in  Great  Britain  had  caused  the  policy 
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to  be  effected,  as  agent,  as  well  in  his  own  name  as  in  the  name* 
of  every  other  person  to  whom  the  same  might  appei  tain  :  tliat  tin- 
insurance  was  declared  by  the  policy  to  be  on  goods  warranted  French 
property;  that  Arrouet,  Massot,  Ac.,  were  and  continued  to  be 
interest i-d  in  the  goods  on  board,  whk-h  were  stated  to  be  hardware; 
and  that  the  ship  and  goods  were  afterwards  raptured  in  the  course 
jf  the  voyage  by  a  sloop  of  war  In-longing  to  the  King,  and  earned 
away  as  a  prize.  It  further  stated  that  the  goods  at  the  time  of  the 
loading  on  board  the  ship  and  of  the  capture  were  French  jnoj 
and  that  the  ship  was  an  American  ship,  the  property  of  A  HUTU  an 
subjects.  There  were  other  common  counts  for.  money  paid,  and 
money  had  and  received.  To  all  which  the  general  issue  was 
pleaded. 

At  the  trial  a  special  \\rdict  was  found,  stating  that  the  plaint  ill' 
on  the  13th  of  Maivh.  17'.»''».  being  then  resident  in  (iivat  Hritain, 
in  pursuance  of  an  order  for  that  purpose,  caused  the  insurance  in 
question  to  be  effected  by  tin-  defendant  on  account  of  the  persons 
named  therein,  namely,  Arrouet,  Massot,  Ac.,  and  that  the  goods 
were  thereby  warranted  to  be  French  property;  that  tin  defendant 
received  the  premium;  that  the  goods  were  shipped  on  board  the 
"Nancy"  (the  ship  in  question)  on  tin-  IDth  of  March,  179.'5,  by 
Messrs.  Humphreys  A  Son,  of  Birmingham,  in  this  kingdom,  in 
compliance  with  orders  received  by  them  for  the  same  in  January, 
1793,  from  Messrs.  Arrouet,  Maasot,  AT.  :  that  the  goods  consisted 
of  buttons,  buckles,  jajwnned  wares,  toys,  and  trinkets  of  the  maim 
faetiiiv  of  this  kingdom  ;  that  Arrouet,  Massot,  Ac.,  at  the  time  of 
making  the  policy  were  and  still  are  subjects  of  the  Government  of 
France,  and  were  interested  in  the  goods  on  board  the  "  Nancy," 
and  that  the  said  goods  were  French  property;  that  the  *hip  with 
the  goods  on  board  sailed  the  21st  of  March,  1793,  upon  tin- 
voyage  insured  ;  that  hy  an  Order  of  the  King  in  Council,  dated  llth 
February,  17D3,  reciting  divers  subjects  of  complaint  against  France, 
and  the  seizure  by  the  French  of  divers  ships  and  goods  the  property 
of  the  King's  subjects,  which  had  been  followed  by  an  open  declara- 
tion of  war  against  the  King  and  his  ally,  Ac.,  and  that  for  pro- 
curing reparation  it  was,  amongst  other  things,  thereupon  ordered 
that  general  reprisals  should  be  granted  against  the  ships,  goods, 
and  subjects  of  France,  and  that  ships,  Ac.,  commissioned  by  letters 
of  marque  and  reprisals  should  and  might  lawfully  seize  all  ships, 
vessels,  and  goods  belonging  to  France,  or  to  subjects  of  France,  Ac.  ; 
that  by  another  Order  of  Council,  dated  llth  February,  1793,  a 
general  embargo  was  laid  on  all  ships  and  vessels  in  Great  Britain ; 
that  by  another  Order  of  Council,  dated  26th  February,  1793,  it 
was  ordered  that  nothing  contained  in  the  above-mentioned  Order 
of  the  llth  February,  laying  a  general  embargo,  should  be  construed 
to  extend  to  any  foreign  vessel  (except  those  belonging  to  the  subjects 
of  France),  but  that  all  foreign  vessels  belonging  to  the  subjects  of 
any  State  or  country  in  amity  with  His  Majesty  which  might  then 
be  or  should  thereafter  put  into  any  of  the  ports  of  thia  kingdom 
should  be  forthwith  permitted  to  proceed  on  their  respective  voyages, 
Ac.,  provided  that  the  cargo  did  not  consist  in  whole  or  in  part  of 
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any  naval  or  military  stores,  or  any  other  article,  the  exportation 
whereof  was  prohibited  1>\  any  law  or  Order  of  Council  then  in  force. 
It  then  stated  the  sailing  and  rapture  of  tin-  ship  and  of  tin-  -.roods 
as  prize,  and  tin-  .subseqiu ^nt  condemnation  of  the  goods  as  being 
French  projH-rty.  and  that  the  ship  "  Nancy  "  was  an  American  ship, 
belonging  to  American  subjects. 

(liles,  for  the  plaintiff  (this  was  argued  in  the  la>t  t^rm) — The 
only  objections  which  can  be  stated  to  the  plaintiffs  recovering  arc* 
either,  first,  that  the  insurance  upon  enemy's  goods  is  illegal;  or, 
secondly,  that  the  exj>ortation  of  the  goods  in  question,  though  in 
a  neutral  ship,  was  under  all  the  circumstances  illegal,  and  cot 
quently  not  the  subjects  of  a  legal  insurance.  (1)  As  to  the  first 
jioint,  which  was  considered  in  Brandon  v.  .V/ >/>///,  6  T.R.  23,  the 
policy  of  allowing  such  insurance  seems  to  have  been  heretofore 
generally  admitted.  The  immediate  advantage  derived  therefrom 
to  the  kingdom  is  obvious,  as  more  money  is  brought  into  it  from 
the  premiums  of  insurance  than  from  the  captures  alone;  and  where 
there  is  no  capture,  the  trade  of  the  enemy  pays  a  tax  to  this  country 
for  its  safety.  On  the  other  hand,  it  may,  indeed,  be  urged  to  be 
impolitic  to  give  an  interest  to  any  subject  in  the  preservation  of 
the  enemy's  property;  but  when  it  is  considered  that  this  country 
is  the  general  place  for  effecting  insurances,  it  seems  better  to  submit 
to  that  inconvenience  in  time  of  war  than  to  run  the  risk  of  losing 
so  beneficial  a  trade.  The  legality  of  these  contracts  has  never 
been  disputed;  they  have  been  effected  in  all  former  wars  without 
interruption,  except  for  about  six  months  in  the  21st  of  Geo.  II.,  and 
not  only  effected,  but  they  have  been  recovered  upon  in  Courts  of 
justice  without  any  dispute;  and  the  uninterrupted  usage  of  the 
Courts  of  justice  is  a  good  criterion  for  ascertaining  what  the  law  is. 
The  cases  of  Thelhtsxon  v.  Fletcher,  Dougl.  315;  Btrmoti  v.  Wood- 
bridi/f  (iliid.  781);  and  of  some  of  the  underwriters  mentioned  in 
J'funrhi  \.  Fliti-lnr  (Ihid.  251),  were  insurances  upon  enemy's  pro- 
perty, and  yet  the  objection  was  not  taken  in  any  of  them.  And  the 
opinions  both  of  Lord  Hardwicke  (IIi-nMr  v.  The.  Royal  Exchange 
Assurance.  Company,  1  Ves.  320)  and  Lord  Mansfield  (Gist  v.  Mason, 
1  T.R.  84 ;  Park  on  Insurance,  239)  leaned  strongly  in  support 
of  these  contracts.  In  1740,  after  war  had  been  declared  against 
Spain  in  the  preceding  year,  the  Legislature  by  an  Act,  13  Geo.  II. 
c.  27,  prohibited  the  importation  of  goods  from  Old  Spain  into  Great 
Britain  during  the  war.  And,  a«_'ain.  by  the  21  Geo.  II.  c.  4,  all 
insurances  on  ships  belonging  to  France,  and  on  merchandise  and 
effects  laden  thereon,  were  prohibited  during  the  then  war.  These 
Acts,  being  partial  in  their  ojK>ration  and  limited  in  their  duration, 
strongly  evince  that  in  the  opinion  of  the  Legislature  these  contracts 
were  not  prohibited  by  the  general  law  of  the  land.  The  arguments, 
too,  which  were  urged  in  support  of  them  went  on  the  ground  of  the 
impolicy  of  permitting  such  a  commerce,  and  not  on  the  illegality  of 
it.  Secondly,  it  is  a  question  of  the  first  importance  whether  any 
new  obligations  or  restraints  are  imposed  on  the  subject  by  the  mere 
commencement  of  hostilities  with  a  foreign  country,  without  any 
legislative  or  executive  act  nf  the  Government  declaring  the  same. 


286    LEADING  BRITISH  AND  AMERICAN  CASES. 

To  consider  the  matter  first  upon  principles  derived   from  the  law 
of  nations,  the  great  object  of  a  belligerent  Power  is  to  weaken  its 
enemy  by  every  means  not  detrimental  to  itself  in  a  greater  com- 
parative  degree.     The   means   are   only   justified   by   the   end,    and 
therefore   it   is   generally   considered   that   the   right  to   do   acts   of 
hostility  is  bounded  by  the  necessity,  and  ought  not  to  exceed  the 
exigency  of  the  case.     Whatever  commerce  therefore  may  be  carried 
on  beneficial  to  a  belligerent  Power  is,   as  far  as  it  respects  such 
Power,  perfectly  justifiable  upon  the  general  principles  of  war  between 
nations,  and  arises  out  of  the  very  policy  adapted  to  such  a  situation. 
Bynkershoek  (Bynk.  Quaest.  Jur.  Pub.,  lib.  1,  c.  3)  indeed  seems  {<> 
consider  commerce  as  impracticable  between  two  nations  at  war,  but 
he  does  not  advert  to  the  method  of  carrying  it  on  by  the  medium 
of    neutral    nations.      In    the   same    place,   however,    he    observes, 
"  Utilitas   vero   mercantium,    et  quod   alter   populus   alterius   rebus 
"  indigeat,    fere  jus  belli,   quod  ad  commercia  subegit.        Hinc   in 
"  quoque  bello  aliter  atque  aliter  commercia  permittuntur  vetanturque 
"  prout  e  re  sua   subditorumque  suorum  esse  consent   principee " ; 
and  he  enumerates  many  instances  of  commerce  having  been  carried  on 
between   belligerent  Powers  by  express  stipulations.      This   is  suffi- 
cient to  show   that  all  commerce  between   hostile  States  is  not  of 
necessity    interdicted    by   the    mere   declaration    of  war.         In    like 
manner   the   internal   regulations  of  each   belligerent   State   in   this 
respect    must   depend    upon    their  own   particular   convenience    ;m<l 
policy.     It  may  be  the  interest  of  one  country  to  encourage  a  trade 
with  the  subjects  of  an  enemy's  country ;   though  being  adverse  to 
the   interests  of  the  latter   it   may   be   there   prohibited.      In   such 
cases  it  can  only  be  carried  on  with  safety  through  the  intervention 
of  a   neutral  nation;  and  then  there  is  no  reason  why  a  contract 
for  the  furtherance  of  such  a  commerce  should  be  deemed  illegal  in 
the  first-mentioned   State,   or,   contraiy   to   policy,   any  more  than 
a  contract   for  smuggling  goods   into  an  alien   country   in  time  of 
peace,  which  never  was  held  objectionable  in  point  of  law.     All  this 
tends  strongly  to  show  that  there  is  nothing  in  a  mere  state  of  war 
which   necessarily   makes  all  commercial  contracts  witli   the  enemy 
illegal;  but  the  policy  or  impolicy  of  it  in  each  particular  case  must 
depend  upon   a   variety   of  circumstances,    which   it  is   the  duty  of 
Government  to  balance,   and  to  interpose  by  special  regulations  in 
these  instances  where  the  inconvenience  preponderates.     The  furnish- 
ing of  some  commodities,   indeed,  is  so  clearly  inconsistent  with  a 
state  of  warfare  that  it  requires  no  previous  warning  to  the  subject, 
such  as  the  supply  to  the  enemy  of  arms,  warlike  stores,  or  provisions. 
But  even  this  is  not  illegal  on  the  ground  of  its  being  a  commercial 
contract  with  the  enemy,  but  as  an  absolute  breach  of  allegiance  in 
affording  them   aid   and   assistance.         But   in    all   other  cases   the 
expediency  of  the  commerce  depending  upon  the  varying  policy  of  the 
State,  the  commerce  much  previously  be  prohibited  by  the  Government 
in  order  to  make  the  contract  illegal.       The  practice  of  the  Legis- 
Statc,  the  commerce  must  previously  be  prohibited  by  the  Government 
lature  in  all  former  wars  is  strongly  corroborative  of  this  reasoning. 
They   have   passed   statutes   adapted   to   the   exigency  of  the   times, 
considering  the  subject  in  a  purely  political  light.     And  the  statutes 
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which  luive  been  pawed  u|>on  this  nubj,-ct  may  be  divided  into  Uiree 

•.  those  which  ini[rtMed  a  general  prohibition,  though  th«- 

\\.i>    fre.|u.-ntl\  da   in   part   taken    off.      Second, 

•iich   in   the   lirst   in.xtancc  only   imposed  a   partial  restraint. 

Third,  tli"-    \\hi.-h  actually  sanctioned  a  trade  with  an  enemy  which 

in  tiiuv  "f  |*-ac«-  \\;i*  illegal.     'l'li«-  two  first  classes  would  have  been 

-ether  nugatory  if  the  doctrine  now  contended  for  on  the  other 

.  r   prevailed.       'Hi.-  til  si    Act    whiell  occurs   18  the  29   &    ."••' 

Car.  \\hich  was  entitled  "an  Act  for  raising  money  for  the 

"war    against    France,    Ac.,    and    for    prohibiting    of    French    coin- 

1    li  Hut     it    appears    l.y    the     1     Jar.     '_',    C.    6,    which    refers 

tu  tin-  fornn-r.  that  it  was  not  a  general  prohibition,  but  only  ex- 
tended to  French  win<-s  und  some  other  specified  commodities;  and 
it  \\as  paitially  repealed  by  the  latter  statute.  The  peace  of 
NinicLTuen  was  concluded  on  1st  August,  1678.  In  the  next  war, 
which  immediately  followed  the  Revolution,  an  Act  was  passed, 
1  \V  A  M.  o.  -">K  in  1689,  entitled  an  "  Act  for  prohibiting  all  trade 

:i.l  commerce  with  France  ";  this  Act  was  only  passed  for  three 
years,  though  continii.-.l  afterwards  by  4  <fe  5  W.  &  M.  c.  25.  But 
notwithstanding  the  general  title,  the  preamble  shows  that  the  im- 
I  i>it  trade  only  w;.s  in  the  view  of  the  Legislature,  and  accordingly 
the  impoitation  of  French  commodities  was  prohibited  for  three  years 
fiom  iMth  August.  1689.  This  prohibition  was  in  the  following 

t  -\tended  to  French  goods  taken  as  prize  by  2  W.  &  M.  c.  14. 
In  Iti'.U  the  o  &  4  W.  &  M.  c.  13  was  passed,  entitled  an  "Act 
•  against  corresponding  with  Their  Majesties'  enemies."  This 
extended  to  the  export  as  well  as  import  trade  with  France.  About 
two  years  afterwards  the  Legislature  jmssed  an  Act- (5  &  6  W.  &  M. 

"_')  for  repealing  such  parts  of  several  former  Acts  as  prevent  or 
prohibit  the  importation  of  foreign  brandy,  <fec.,  except  from  France, 
and  they  thereby  allowed  of  the  importation  of  French  brandies  under 
c.-itain  restrictions.  In  the  same  war,  and  nearly  two  years  before 
the  peace  of  Ryswick.  which  was  in  September,  1697,  the  7  &  8  W.  :\, 
assed,  entitled  an  "  A<  t  for  granting  to  His  Majesty  an 
"  additional  duty  upon  all  Fivnch  goods  and  merchandise."  This 
Act  shows  that  the  interest  of  the  country  suffered  by  the  general 
prohibition  which  the  Legislature  themselves  had  before  specially 
enacted,  and  therefore  they  exchanged  that  prohibition  for  a  revenue. 
In  the  year  following  the  8  &  9  W.  3,  c.  23,  sec.  5,  reciting  that 
this  Act  had  discouraged  the  King's  ships  and  privateers  from  annoy - 
in<_r  the  enemy,  enacts  that  nothing  contained  in  it  shall  extend  to 
eharire  goods  of  the  growth  or  manufacture  of  France  which  shall  be 
lnmu  fide  seized,  taken,  and  condemned  as  prize.  In  the  next  war 
with  France  and  Spain,  which  was  after  the  death  of  Jac.  2  in  1702, 
there  was  not  for  some  time  any  prohibition  of  commerce  with  the 
enemy;  on  the  contrary,  the  object  of  the  1st  Anne,  stat.  2,  c.  14,  was 
to  prevent  the  running  of  French  and  foreign  brandy  without  paying 
the  duty,  and  not  to  pi-event  the  importation  of  it.  It  enacts  that 
French  brandy  unladen  or  deliv.-i.-d  before  the  duty  paid  shall  be 
forfeited  :  and  yet  it  appears  from  the  very  title  of  the  n<-\t  chapter 
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that  we  were  engaged  in  war  with  France  and  Spain;  for  it  is  an 
"  Act  for  granting  to  Her  Majesty  several  subsidies  for  carrying  on 
"  the  war  against  France  and  Spain."  The  2  &  3  Anne,  c.  9,  sec.  5, 
shows  that  the  Legislature  continued  to  allow  of  a  regulated  com- 
merce with  France,  though  the  war  still  subsisted.  It  recites  the 
7  &  8  W.  3,  c.  20,  and  8  &  9  W.  3,  c.  23,  sec.  3,  and  enacts  that 
French  wine  taken  as  prize  shall  pay  £15  per  ton  besides  the  former 
duties.  Tliis  was  in  onk-r  to  encourage  the  trade  with  Portugal, 
and  raise  supplies  for  carrynig  on  the  war.  And  it  is  to  be  observed 
that  the  7  &  8  W.  3,  c.  20,  there  noticed,  is  still  in  force — (Q.  How 
far  is  it  affected  by  the  commercial  treaty?) — which  imposes  duties 
on  all  French  commodities.  The  war  had  been  continued  for  three 
years  before  the  3  A;  4  Anne,  c.  13,  was  passed,  entitled  an  "  Act  for 
"  prohibiting  all  trade  and  commerce  with  France,"  on  whieh  several 
matters  are  observable;  the  Act  is  confined  to  a  prohibition  of  the 
im{K>rt  trade  from  France,  consequently  the  export  trade  remained 
in  the  same  state  as  before.  In  the  next  place  a  proviso  is  inserted 
that  the  Act  shall  not  extend  to  prohibit  the  import  of  French  wines 
contracted  for  before,  provided  they  \\eiv  im]>orted  within  a  given 
time.  Hut  if  such  trading  be  illegal  l>y  the  general  law,  the  proviso 
ought  to  have  gone  further,  and  expressly  legalised  the  import. 
Lastly,  there  is  another  proviso  in  favour  of  the  trade  with  Spain. 
(Lord  Kenyon — Some  parts  of  Spain  were  leagued  with  this  country 
at  that  time.)  We  had  not  then  any  place  in  Spain.  Philip  of 
Anjou  was  in  possession  of  the  whole  country,  having  been  proclaimed 
King  at  Madrid.  Barcelona  was  not  taken  till  the  4th  October, 
1705.  Lord  Peterborough's  proclamation  was  on  the  llth,  and 
Charles  the  Third  did  not  embark  from  Portugal  till  July  following. 
At  the  same  time,  with  the  Act  to  prevent  the  import  trade  from 
France,  was  passed  another  Act,  the  3  &  4  Anne,  c.  14,  "  to  prevent  all 
"  traitorous  correspondence  with  Her  Majesty's  enemies."  But 
even  that  Act  does  not  generally  prohibit  all  exports  to  France,  but 
is  merely  confined  to  the  supply  of  arms  and  warlike  stores.  Two 
years  after  this  there  passed  an  Act  permitting  a  trade  with  the 
enemy,  which  in  time  of  peace  was  illegal.  By  the  navigation  law 
cochineal  could  only  be  imported  from  the  place  of  its  growth.  It 
was  at  that  time  sold  cheaper  in  Europe  than  elsewhere,  and  difficult 
to  be  obtained — in  consequence  the  Legislature  passed  the  6th  Anne, 
c.  33,  entitled  an  "  Act  for  the  importation  of  cochineal  from  any 
"  ports  in  Spain  during  the  present  war  and  six  months  longer." 
A  few  years  afterwards  during  the  war  the  inconvenience  to  the 
revenue  of  prohibiting  French  commerce  was  felt;  and  therefore 
the  9  Anne,  c.  8,  repealed  the  3  &  4  Anne  13  so  far  as  related  to  the 
prohibition  of  French  wines.  The  peace  of  Utrecht  was  concluded  in 
1713.  In  the  subsequent  war  with  Spain,  upon  the  treaty  concluded 
at  Vienna  between  that  Power  and  the  Emperor  Charles  VI.,  the 
13  Geo.  I.  c.  25,  was  passed  to  admit  of  the  free  importation  of 
cochineal  from  any  place ;  although  the  preamble  recites  that  it  is 
the  growth  of  the  Spanish  West  Indies,  and  could  only  be  had  from 
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thence    or  m.       That  WM  concluded    by  the  treaty  of 

Seville  in  17'JS.  In  October,  ITl'.t,  after  long  disputes  respecting 
mil  trade  to  South  Amerii -a,  and  complaints  of  tin-  ill  treatment  of 
inn  subjects  I iy  th«-  Spanish  (Juarda  Coastas,  war  was  declared 
against  Spain,  ami  iii  the  following  year  tin-  stat.  1 :'.  Ceo.  II.  C.  27, 
passed  "for  prohibiting  commerce  with  Spain. "  But,  however 
Mr,  tin-  prohibition  was  not  only  confined  to  goods 
imported,  Init  al.so  to  Mich  as  were  imported  from  old  Spain,  leaving 
-.('  tin-  Spanish  colonies  untouched;  which  is  decisive  to 
.sho\\  that  the  Legislature  considered  that  such  commerce  might 
legally  he  curried  on  notwithstanding  the  war.  There  was  also  a 
clause  empowering  the  King  to  take  off  the  prohibition  by  proclama- 
tion;  which  would  have  been  entirely  nugatory,  if  by  the  general  law 
the  prohibition  would  still  have  continued  pendente  bello.  At  the 
same  time,  too,  an  attempt  was  made  to  bring  in  a  bill  in  the  House 

unions  to  prohibit  insurances  on  enemy's  property,   but  it  was 

'1  on  the  oppo.-itioil  of  Sir  John  Harnard  and  Mr.  Willimot 
(Siuolh-t's  Continuation,  48).  In  March,  1711,  war  was  again  de- 
clared bet  ween  Fiance  and  Kn^land  upon  the  question  of  the 

-ion  of  tin'  Kmpress  Queen  Marie  Theresa.  At  this  time  there 
was  no  «reneral  prohibition  of  commerce  ;  but  in  17  \~>  the  legislature 
passed  the  Act  of  the  18  Geo.  II.  c.  36,  "  for  prohibiting  the  wearing 
"  and  imputation  of  cambric  and  French  lawns  ";  yet  even  then  the 
importation  was  allowed  for  the  purjjose  of  an  export  trade,  as 
appears  by  the  same  Act.  It  was  not  till  1717  that  the  21  Geo.  II. 
R  I.  wa^  passed  "  to  prohibit  insurance  on  ships  belonging  to  France, 
"and  on  merchandise  or  effects  laden  thereon,  during  the  present 
•  'war  with  France,"  by  which  all  such  insurances  were  prohibited 
after  Ivt  April,  1748,  thereby  (as  it  were)  admitting  the  legality  of 
those  made  before.  This  Act,  indeed,  was  opposed  by  Lord  Mans- 
field and  Sir  Dudley  Hyder  (2  Parliamentary  Deb.  171),  and  it  only 
continued  in  force  six  months.  In  October,  1748,  the  peace  of  Aix 
la  Chapelle  took  place.  In  1756  war  was  again  declared  against 
France.  In  this  instance  no  general  prohibition  took  place.  On 
the  contrary  in  the  following  year  the  stat.  31  Geo.  II.  c.  27  repealed 
an  Act  made  in  the  iTi  (I.-o.  II.  c.  26,  to  restrain  the  making  of insur- 

on  foreign  ships  bound  to  or  from  the  East  Indies.  And  in 
the  next  year  Ceo.  II.  c.  32,  was  passed  "  for  the  more  effectual 
"  preventing  the  fraudulent  importation  of  cambric  and  French 
'•  lawn*."  which  was  an  admission  of  some  aort  of  legal  importation; 
and  it  appears  that  they  might  l>e  imported  before  for  exportation. 
The  peace  of  Paris  took  place  in  1763.  Then  came  the  last  war 
with  America,  in  the  course  of  which  the  war  was  extended  to  France 
in  1778,  and  to  Spain  and  Holland  in  1780.  No  general  prohibitory 
Act  took  place.  Insurances  continued  to  be  effected,  and  the  im- 
portation and  exportation  trade  continued  from  and  to  our  enemies. 
This  appears  from  a  list  of  Custom-house  entries.  (Lord  Kenyon — 
Is  there  any  entry  of  an  export  or  import  to  or  from  an  enemy's 
country  directly?)  It  was  through  the  medium  of  neutral  ships,  as 

V 
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in  the  present  case.  In  1781,  after  the  war  had  commenced  with 
Spain,  the  21  Geo.  III.  c.  27,  was  passed,  "  to  permit,  during  the 
"  present  war,  the  importation  of  goods,  the  produce  of  the  pi  a  i  it  a  - 
"  tions  of  the  Crown  of  Portugal  into  (Ireat  Britain  of  Ireland,  in 
"Portuguese  vessels,  and  the  importation  of  rertain  other  Broods 
"therein  enumerated,  in  any  neutral  ships  or  vessels."  These 
enumerated  goods  were  notoriously  the  produce  of  Spain  or  her 
colonies;  and  it  was  a  matter  of  necessity  to  allow  the  trade  to  be 
carried  on  in  neutral  vessels,  because  British  vessels  could  not  have 
been  admitted  into  their  ports.  (I/ord  Kenyon— Is  it  not  certain 
that  the  goods  of  an  enemy  of  every  sort  are  sei/ed  durin<_r  a  war  if 
possession  of  them  can  he  obtained!)  They  are  the  subject  of  pri/e. 
but  may  not  be  seized  by  the  Custom-house  without  a  special 
authority.  The  peace  of  Versailles  wa^  settled  in  178.'5,  and  the 
commercial  treaty  with  France  took  effect  in  May.  1  7S7,  by  27  Geo. 
III.  c.  l.'l.  In  the  present  war.  indeed,  extraordinary  regulations  have 
been  found  necessary.  The  33  Geo.  III.  c.  1.  prohil.it s  the  rimi- 
lation  of  promissory  or  other  notes,  orders,  \e.,  i-sued  in  or  under 
the  name  of  any  public  authority  in  1'Yance.  The  :'..'{  (ieo.  III.  c.  4, 
establishes  regulations  respecting  aliens  arriving  in  this  kingdom,  or 
resident  therein  in  certain  cases.  The  .">.">  (Jeo.  III.  c.  27,  is  for  more 
effectually  preventing  all  traitorous  coirespondence  with  or  aid  or 
assistance  to  His  Majesty's  enemies.  The  :H  Geo.  III.  c.  0  is  the 
French  property  bill.  The  result  of  all  these  different  statutes 
clearly  is  that  Parliament  eoncvi\ed  that  a  legislative  prohibition 
was  necessary  to  make  the  trading  illegal,  oth>T\\i^e  all  or  most  of 
the  provisions  of  their  Acts  would  have  been  unnecessary.  They 
proceeded,  step  by  step,  from  one  regulation  to  another,  as  the 
necessity  for  it  became  apparent.  On  the  other  hand,  there  is  no 
instance  of  any  Act  to  empower  a  trading  during  a  war,  unless  it 
lay  under  some  prohibition  or  restriction  before;  but  at  or  soon 
after  the  commencement  of  most  wars,  Acts  of  Parliament  have  been 
passed  declaring  a  general  or  partial  prohibition  of  trading  in  the 
first  instance  illegal.  And  upon  the  whole  it  i«  plainly  deducibfa 
from  these  Acts  that  the  mere  commencement  of  hostilities  does  not 
of  itself  render  commerce  with  the  enemy  illegal,  provided  it  be  not 
used  as  a  means  of  giving  aid  and  assistance  to  them.  The  property 
here  was  not  of  that  nature ;  it  was  of  British  manufacture,  beneficial 
to  the  country  to  be  exported.  It  only  became  enemy's  property 
upon  being  shipped ;  after  which  it  was  at  the  risk  of  the  purchaser. 
And  though  it  might  afterwards  have  been  seized  by  the  King,  yet 
the  property  coiild  not  vest  in  him  before  an  inquisition  found.  And 
the  opinion  of  the  Legislature,  that  the  exportation  of  these  goods 
which  are  the  subject  of  this  insurance  was  legal,  may  be  collected 
from  their  excepting  them  in  the  traitorous  correspondence  bill. 

Park  (for  the  defendant) — It  does  not  appear  from  any  of  the 
authorities  cited  on  the  other  side  that  this  question  hasi  ever  been 
expressly  decided — the  utmost  they  amount  to  is  an  opinion  in  favour 
of  the  expediency  of  permitting  contracts  of  this  nature  in  time  of 
war,  but  no  direct  judgment  upon  their  legality.  That  question  is 
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still   o^n  ssion,    ;in<l    ii.  'id    ii|niii   the.  general   law  of 

•is  mill  ti|K»ii  groir  My  the  mere  declarat i«n 

.•ommerce  immediately  and 

necessarily  be.  ..liil.it.-d  l>etween  hostile  nations:    and,  if  so, 

"\\s   that    insurances   must    aU<>   l>e    forbidden;   for   it    cannot  be 

lawful    td    .!«•    that     indirectly     which     is    not     |..-i  mit ted    to    be    done 

k.    <t>.    .lur.    Pub.    lil).     1    c.    3,      (Juainvis   autem    uulla 

•.mnierciorum    prohibita,     ipso    tamen    jure    l>el!i    com- 

ipsa«  indictiones  bellorum  gatis  declarant;  quifique 

litu>    julH-tiii-  alterius    principis   subditos,    eorumque    bonn 

ire,   rt   quomodocumque  iis  nocere.     Now,  the  Order 

nu-il  here  stated,   which   \\as  the   fir>t   authoritative  announcing 

of  war.  contains  the  .satik-  sort  of  instructions.     The  other  passages 

whii'h    liavr    lii-cn    alluded    to   out  of   the    >aine   author  Only  show    that 
uiiieiit    may   under  eiivunistam-t  >   make  pai  ticular  f xoeptions  as 
their   convenience.      And   to   this   soure<'    all    the   statutes 
which  lia\  led  aie  i el'(  rahle.     Some  of  these  contain  regula- 

tion^ c.f  particular  In anches  of  commerce  :  and  c-v<-n  where  they  extend 
eial  prohibittoni  of  commerce  with  the  enemy,  it  is  for  the 
purpose  <>i'  Niperadding  particular  penalti<s  upon  the  breach  of  the 
lau  :  and  this  i/h-ei  \ation  will  apply  fully  to  the  traitorous  corre- 
sjM>ndence  liill  lately  passed.  But  all  the  writers  upon  insurance 
concur  in  their  opinion  of  the  illegality  of  these  contracts.  The 
author  of  ''  Le  Guidon,"  a  work  of  great  repute,  published  by  Mon>. 
c  about  the  middle  of  the  la.st  century,  says  (cap.  2,  sec.  5) — 
"  In  time  of  peace  assurances  may  he  made  upon  all  sorts  of  merchan- 
"  dise  belonging  to  any  nation,  but  in  time  of  war  or  hostility  the 
"  suhjccu  of  His  Majesty  (the  King  of  France)  shall  not  lend  or  put 
"  their  name.*,  to  any  insurances  of  property  belonging  to  his  enemies." 
Ami  for  this  reason  he  says  it  is  required  that  the  policy  should  con- 
tain the  name  of  the  insured.  A-e..  that  it  miirlit  apjioar  of  what 
nation  he  *M.  And  th-  editor  observes  in  a  note  upon  the  above 
passage  that  it  is  conformable  to  the  ordinances  of  Barcelona  of  the 
Valin.,  vol.  ii.,  p.  31,  or  liv.  :5,  tit.  6.  art.  .">.  in  com- 
menting upon  an  artk-le  of  the  marine  ordinances  of  France,  which 
require-  that  the  policy  should  contain  the  name  and  domicile  of  the 
assured,  the  effects  upon  which  the  insurance  is  made,  the  name  of  the 
ship,  and  several  other  requisites,  states  as  a  reason  why  these  things 
are  required — "  Si  malgre  l'int< •nlictiou  de  commerce  qu'  emporte 
'  ton  jours  toute  declaration  de  uuerre,  les  sujets  du  roi  ne  font,  point 

•  commerce  avec  les  ennemis  de  l'£tat,  ou  avec  dee  amis  ou  allies,  par 

•  1' interposition  desqtiel  ou  feroit  passer  aux  ennemis  des  munitions 
'  de  guerre  et  de  bouche,  ou  d'autres  effete  prohiliies;  car  tout  cela 

i    come  prejudiceable  a  1'etat  seroit  sujet  &  confiscation,   et 

•  a  etiv  d< dare  de  bonne  prise,  etant  trouve,  soit  sur  les  navires 

[a   nation,  soit   sur  ceux  des  amies  et  allies";  and,  again,  he 

(\tte  interdiction  de  commerce  avec  les  ennernis  comprend 

"  aussi  de  plein  droit  le  defense  d'assurer  les  effets,  qui  leur  appar- 

•  tit nm nt,   qu'ils  soient  charges  sur  leur  propre  vaisseaux,  ou  sur 

navires  amis.    :illi«'-s.    ,,M    n.-utres.   Ac."      lie   then   proeee<ls   t» 
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remark  that  though  the  law  which  he  had  before  adverted  to  only 
speaks,  "  De  munitions  de  guerre  et  de  IxHirlu-,"  as  being  forbidden 
to  be  sent  to  the  enemy,  yet  the  ordinance  of  1543.  art.  42,  and  that 
of  1584,  art.  69,  proscribe  every  sort  of  commerce  direct  or  indirect 
with  the  enemy.  And  what  is  important  to  be  observed  upon  the 
ground  of  policy,  the  same  author.  after  observing  that  the  English 
had  insured  French  vessels,  itc.,  in  the  course  of  the  then  last  war, 
makes  this  reflection  upon  it,  that  by  means  of  such  insurances  one 
part  of  the  nation  rendered  back  to  France  what  had  been  taken 
by  the  other  by  the  right  of  war.  And  Bjokexthoek,  who  has  applied 
to  this  subject  one  whole  chapter  of  his  work,  "An  res  hostium 
"  lioeat  aseecurare,"  lib.  1,  c.  21,  is  decisively  of  opinion  against 
the  legality  and  policy  of  it,  considering  it  as  a  means  of  promoting 
the  commerce  of  the  enemy.  The  opinion  of  our  own  la\\\< 
far  as  they  go,  respecting  tin-  legality  of  these  contracts,  are  more 
in  favour  of  tin-  defendant  than  of  the  plaintiff.  Lord  Mansfield 
himself  admitted  in  Gift  \ .  Mumm,  1  Term  Rep.  H4,  that  the  only  t\\o 
cases  where  the  legality  «\  trading  with  an  enemy  came  directly 
in  question  were  decided  against  its  legality.  The  one  is  in  2 
Rol.  Abr.  173.  tit.  1'rero.j- ative  le  Roy.  L.  Guerre,  where  a  licence 
given  to  certain  merchants  to  trade  with  Scotland  then  at  enmity 
with  this  country  was  held  void.  The  other  waa  a  note  of  l.ord 
Somer's  communicated  by  Lord  Harduicke  to  Lord  Mansfield,  of  a 
question  put  to  the  judges  in  King  William's  time,  whether  carrying 
corn  to  the  enemy  was  a  crime  at  <-ommon  law,  who  were  of  opinion 
that  it  was  a  misdemeanour.  Lord  Mansfield  himself,  whose  opinion 
on  the  ground  of  policy  led  strongly  the  other  way,  admitted  that 
by  the  maritime  law  trading  with  an  enemy  was  cause  of  confiscation  ; 
though  he  thought  it  would  not  extend  to  the  case  of  a  neutral 
vessel.  Lord  Hardwicke,  who  leant  the  same  way,  in  Ihnkli  v.  The 
Royal  Exchange  Company,  1  Ves.  317,  spoke  very  cautiously  on 
the  subject,  and  seemed  to  be  afraid  of,  deciding  the  (juestion  on 
strict  legal  principles,  lest  it  might  hurt  several  insurances  of  the 
sort  which  he  observed  had  been  effected  during  the  war.  It  cannot, 
indeed,  be  denied  that  such  has  been  the  practice  in  many  instances, 
which  has  from  time  to  time  called  for  regulations  by  the  Acts  of 
Parliament  which  have  been  referred  to,  and  which  inflicted  particular 
penalties  on  the  transgression. 

But  not  only  the  legality,  but  the  expediency  of  the  measure,  is 
against  such  insurances.  The  great  argument  in  favour  of  them, 
which  was  argued  by  Lord  Mansfield  when  Attorney-General  in  the 
House  of  Commons,  is  that  a  valuable  branch  of  trade  is  thereby 
secured  to  us,  which  would  be  diverted  into  other  channels,  and 
thereby  occasion  the  loss  of  a  considerable  profit  to  the  country ;  and 
that,  in  fact,  more  benefit  than  loss  arises  from  such  contracts.  This 
argument  was  used  in  174^8,  when  an  Act  was  in  force  for  preventing 
such  insurances;  yet  the  trade  was  not  diverted  into  other  channels, 
but  was  easily  regained  again  by  the  English  insurers,  who  dealt  at 
a  cheaper  rate,  and  fulfilled  their  engagements  more  punctually  than 
the  insurers  of  other  nations.  But  even  in  regard  to  the  supposed 
profit,  that  must  ever  be  a  subject  of  the  greater  uncertainty.  The 
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premiums    paid   t«.    this   cmmtry  iinly    not    <•!«  ar   profit;    most 

•  •f  tin-in  niu.si  l>r  iri'undrd  to  pay  tin-  losses  suBtained.  In  tin- 
case  of  <•.'.•  -  no  loss  to  the  enemy  and  no  gain  to  us;  for 
what  U  -jained  !>y  »iie  part  of  the  natimi  mu>t  I*-  taken  from  the 
other.  And  in  the  case  of  losses  by  the  perils  of  the  sea,  we  bear 
the  \\holr  liurthrn,  and  there  is  an  actual  <r:iin  to  them  of  so  much; 
deducting.  ind«vd.  tlir  prnniuiii  in  l»oth  cases.  But  besides  the 
.  of  the  profit,  in  a  national  point  of  view  the  detriment 
which  is  derived  to  us  from  the  support  thereby  afforded  to  the  com- 
!  resources  of  our  enemies  is  beyond  all  computation.  Bynker- 
shiu-k  and  Valin,  in  the  passages  before  referred  to,  argue  against 
these  insurances  on  this  ground  with  great  force.  But,  further,  it 
is  not  the  least  objection  to  the  expediency  of  the  measure  that  our 
insurers  are  by  this  commerce  made  bad  subjects  of  the  country; 
i iv  thereby  rendered  interested  against  the  success  of  our  own 
vessels  and  in  favour  of  the  enemy's  escape.  At  any  rate,  the 
question  is  not  whet ln-r  certain  individuals  may  derive  profit  from 
such  a  commerce,  but  whether  it  he  advantageous  to  the  country, 
and  allowed  by  law.  It  has  been  also  alleged  in  favour  of  insuring, 
that  it  luis  been  the  means  of  acquiring  important  intelligence  of  the 
destination  of  the  enemy's  fleets,  and  thereby  affording  better  oppor- 
tunities of  making  captures.  But  that  argument  is  fallacious  in  the 
extreme;  for,  in  the  first  place,  it  can  never  be  supposed  that  under- 
writers upon  enemy's  property  would  be  the  means  of  betraying  the 
ships  insured  into  the  power  of  our  cruisers,  by  which  they  them- 
wlves  would  be  the  greatest  sufferers.  On  the  other  hand,  the 
temptation  must  be  very  strong  to  them  to  afford  such  intelligence 
to  the  enemy  of  the  sailing  of  our  armed  vessels  as  may  put  them  on 
their  guard  and  prevent  them  falling  into  our  hands.  This  was 
asserted  as  a  fact  in  1747  upon  the  debate  on  the  prohibiting  Act; 
and  is  in  itself  a  much  more  probable  result  from  such  a  situation 
than  the  contrary  supposition.  And  considering  it  in  this  light,  it 
is  a  fair  argument  to  urge  that  the  general  law  of  the  land  cannot 
and  does  not  tolerate  an  Act  which  may  lead  the  subject  into  so  strong 
a  temptation  to  betray  his  duty.  As.  to  the  argument  on  which 
so  much  reliance  has  been  placed  of  the  Legislature's  having  from 
time  to  time  passed  Acts  prohibitory  of  any  sort  of  commerce  with 
the  enemy,  it  is  by  no  means  conclusive.  All  those  Acts  were  accumu- 
lative of  the  penalties  annexed  by  the  general  law  to  such  a  trans- 
gression. The  very  circumstance  of  its  having  been  found  some- 
times convenient  to  encourage  particular  branches  of  commerce  with 
an  enemy,  and  wink  at  the  others,  may  have  induced  the  necessity 
of  warning  the  subject  in  other  instances  against  what  might  seem 
to  have  become  a  settled  practice.  Besides,  it  is  often  found  neces- 
sary to  check  bold  offenders  by  special  penalties,  who  would  not  have 
been  deterred  by  the  ordinary  prohibition  of  the  laws.  And  this 
observation  is  warranted  by  the  21  Geo.  II.  c.  1,  which  does  not 
make  such  contracts  illegal,  but  taking  the  illegality  for  granted, 
imposes  a  penalty  of  £500  for  every  transgression  of  the  law  in  that 
respect,  and  the  late  Act  of  the  33  Geo.  III.  c.  27,  sec.  4,  proceeds 
on  the  same  foundation.  But  even  if  there  were  any  doubts  on  the 
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general  question,  the  plaintiff  could  not  recover  on  this  contract  ;  for 
none  of  the  opinions  in  the  cases  referred  to  of  the  persons  most 
favourable  to  this  species  of  traffic  have  ever  gone  further  than  to 
contend  that  insurances  upon  enemy's  property  from  a  friendly  or 
neutral  port,  or  from  one  port  in  the  hostile  country  to  another,  are 
legal;  but  it  never  was  attempted  to  be  argued  that  an  insurance 
might  be  made  on  enemy's  property  directly  from  this  country  to 
theirs;  yet  such  is  the  case  now  before  the  Court.  The  Act  of  the 
last  session,  which  may  be  resorted  to  as  declaratory  of  the  law, 
avoids  all  insurances  from  any  part  of  the  world  to  France.  Valin 
himself,  in  enumerating  the  several  policies  which  to  the  surprise 
of  the  French  nation  were  permitted  to  be  made  in  England,  does  not 
mention  any  directly  from  thence  to  France.  Lord  Mansfield  in 
Gist  v.  Mason,  1  Term  Rep.  85,  concluded  that  such  a  trade  could 
only  be  carried  on  through  neutral  nations,  and  he  also  observed  that 
on  the  face  of  the  policy  it  did  not  api^ai  to  be  enemy's  property; 
and  so  he  remarked  in  PlaneM  v.  Fhtchn'.  Dougl.  253.  Now,  here 
the  Court  are  bound  to  take  notice  of  that  circumstance,  and  to  give 
it  the  effect  which  law  and  policy  demand  by  avoiding  the  contract 
founded  thereon. 

Giles,  in  reply — The  opinion  of  the  writers  on  general  law  cannot 
vary  the  question  as  to  the  legality  of  such  contracts  by  the  muni- 
cipal laws  of  thia  country;  for,  however  respectable  their  authority 
may  be  in  matters  of  controversy  between  one  nation  and  another, 
yet  upon  a  question  of  this  nature  arising  out  of  a  contract  made  in 
this  country  the  municipal  law  only  can  govern  the  determination; 
and  it  appears  that  both  the  legislative  and  judicial  practice  are  in 
favour  of  the  plaintiff.  It  is  true  there  is  no  case  directly  in  point; 
but  the  leaning  of  all  of  them  is  in  favour  of  these  insurances;  and 
the  very  circumstance  that  the  objection  has  never  been  insisted 
on,  in  cases  where  it  might  have  been  made,  is  very  strong  to  show 
the  general  sense  of  Westminster  Hall  on  the  subject.  Besides,  it 
is  to  be  remarked  that  the  opinions  of  the  general  writers  are  founded 
upon  a  presumed  declaration  of  war  which  never  took  place  in  this 
instance,  and  that  is  not  necessarily  to  be  considered  as  an  idle  cere- 
mony for  this  purpose,  since  it  seems  that  such  declarations  do  for  the 
most  part  contain  prohibitions  of  this  nature,  which  is  a  circumstance 
insisted  on  by  those  writers  in  support  of  their  argument.  The 
two  cases  mentioned  by  Lord  Mansfield  in  Gist  v.  Mason,  1  Term  Rep. 
S5,  where  trading  with  an  enemy  was  held  to  be  illegal,  are  both 
distinguishable  from  the  present.  In  the  Roll  Abr.  the  party 
not  only  traded,  but  went  into  the  enemy's  country,  which  was  clearly 
illegal.  The  other  which  was  referred  to  the  judges  in  King  William's 
time  was  a  case  of  sending  provisions  to  the  enemy,  which  is  a 
species  of  assistance  afforded  to  the  King's  enemies.  This  is  also 
different  from  the  case  of  Brandon  v.  Nesbitt,  6  T.R.  23,  for  there 
was  a  plea  of  alien  enemy,  which  the  Court  were  bound  to  decide 
upon;  but,  at  any  rate,  as  this  is  an  unconscientious  defence,  the 
defendant  ought  not  to  be  suffered  to  avail  himself  of  it  without 
pleading  it  specially. 


i;i.\        KIITKI; 

This  08  m.  Inn  on  this  <lay, 

wh..   mi   !••  l.i  :    I'.ir   id,-   plamtil)  •  nii^' 

L'   that  hi-   had    mi   hopt  >  •  •!'  convincing   the  ('«.uil    that 

asr   could    U>   d  '"''I    fioin    tin-   principle   »iti    which    that  of 

/fruit-'  iiily  determined:   on    \\hicli 

1      I  is  in  tin-  sain,- 

.lud'_MIH  lit     t'.ir    tin-  defendant. 


[It  is  a  crime  during  the  present  war  to  pay  a  debt  due  from  an 
alien  enemy  to  a  neutral.] 

REX  v.  KUPFER. 
uiMi.vu.  APPBAL.  [1915]  31  T.L.K.   I'l'-'i. 


PItellant  hail  been  convicted  of  trading  with  the  enemy,  having 
paid  to  a  firm  in  II.  Hand,  after  the  declaration  of  war,  a  debt  due 
from  the  I  .ranch  of  his  tirni  in  Germany. 

ading,  C.J.,  said  that  the  appellant,  Albert  Kupfer,  was 
t<d  for  unlawfully  trading  by  making  certain  payments  of  £500 
and  £-'5'.)  7s.  Id.  for  the  benefit  of  certain  enemies,  namely,  his  two 
brothers,  who  carried  on  business  in  Frankfurt.  The  ground  of  the 
1  was  that  the  payments  were  not  payments  for  the  benefit  of 
enemies.  There  was  a  firm  of  Bettmann  &  Kupfer  trading  in  Frank- 
furt and  London  and  elsewhere,  consisting  of  the  appellant's  two 
lirotiiers,  who  lived  in  Frankfurt  and  carried  on  business  there,  and 
the  appellant,  who  lived  in  London  and  carried  on  the  business  of  the 
tin  1  1  their.  Substantially  the  business  consisted  in  the  purchase  of 
manufactured  goods  and  their  shipment  abroad.  In  the  main  the 
activities  of  the  London  partner  were  centred  in  the'  collection  of 
moneys  due  for  goods  sold,  and  he  remitted  those  moneys  to  Frankfurt. 
Tin  •oiiL'hout  the  case  no  distinction  was  made  between  the  partnership 
in  Frankfurt  or  in  London.  It  was  clear  that  until  the  war  began 
the  appellant  had  no  business  with  the  Dutch  linn.  War  broke  out 
at  11  p.m.  on  1th  August,  1914,  and  intercourse  between  England  and 
Germany  was  prohibited.  There  was  no  doubt  that  a  British  subject 
carrying  on  business  or  resident  in  Germany  was  to  be  treated  as  an 
al  ion  enemy,  although  in  fact  not  on  enemy.  In  this  case  both  the 
partners  in  Frankfurt  and  the  appellant  were  naturalised  British 
subjects. 

The  correspondence  established  beyond  all  doubt  that  the  Frankfurt 
partners  \\ere  issuing  instructions  to  the  appellant  how  to  carry  on 
iuisincss  and  complete  transactions  which  had  been  begun  before  the 
war  l.y  the  partners  in  Frankfurt.  In  a  letter  from  the  appellant  to 
the  Dutch  firm,  dated  l-'Uh  August,  he  stated  in  terms  that  the 
Frankfurt  house  had  requested  him  to  communicate  with  them.  On 
17th  August  they  replied  that  they  were  willing  to  do  business  with 
him  on  the  basis  of  the  old  contract  with  the  Frankfurt  partners, 
but  they  mad*-  it  clear  that  unless  he  paid  the  amount  due  from 
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Frankfurt  they  would  find  it  difficult  to  enter  into  business  relations 
with  him. 

At  the  beginning  of  the  war  there  were  two  cheques,  for  £100  and 
£400,  drawn  by  the  appi-llant  on  the  London  City  and  Midland  Bank 
in  favour  of  the  Frankfurt  partners.  At  the  same  time  £750  \\a>  duo 
from  the  Frankfurt  branch  to  the  Dutch  firm.  A  payment  of  £500 
was  made  by  the  appellant  through  Blydenstein  <fe  Co.,  of  London,  in 
be  paid  by  them  to  their  branch  in  Holland,  to  be  remitted  to  the 
Dutch  firm.  The  effect  of  that  would  be  to  liquidate  to  the  extent 
of  £500  the  debt  of  £760  due  from  the  Frankfurt  partners  to  the 
Dutch  firm;  that  was  to  say,  the  appellant  had  liquidated  a  debt  for 
which  the  Dutch  firm  was  looking  to  Frankfurt. 

It  was  argued  that  payment  to  a  neutral,  and  therefore  not  to  an 
enemy,  by  a  partner  resident  in  this  country  of  the  debt  of  a  firm  of 
which  he  was  a  member,  in  respect  of  a  transaction  effected  before 
the  war,  could  not  be  treated  as  a  payment  for  the  benefit  of  an  enemy. 
In  his  opinion  the  Proclamation  of  9th  September,  1914,  which  had 
been  given  the  force  of  a  statute,  was  deliberately  introduced  to  pre- 
vent devices  by  which  mercantile  houses  might  seek  indirectly  to  make 
payments  notwithstanding  the  prohibition  against  making  them  dim  i , 
and  its  words  were  very  wide.  It  was  said  that,  as  the  appellant 
would  be  liable  to  pay  if  sued,  payment  did  not  render  him  liable. 
But  that  did  not  represent  the  true  state  of  the  facts.  There  was  no 
trace  of  any  demand  for  payment  by  the  Dutch  firm.  It  might  be — 
they  did  not  decide  it — that  under  a  threat  of  process  he  might  have 
justified  payment.  They  assumed  that  the  partnership  came  to  an 
end,  by  operation  of  law,  on  the  outbreak  of  war.  But  the  effect  of 
that  was  that  these  transactions  were  taking  place  between  a  British 
subject  and  alien  enemies  who  were  not  partners.  It  was  further 
contended  that  the  payment  was,  under  paragraph  7  of  the  Proclama- 
tion, a  payment  "by  or  on  account  of  enemies  to  persons 
"  carrying  on  business  ...  in  our  Dominions."  The  facts  did 
not  bring  the  payment  within  those  words,  for  the  money  was  not 
paid  in  the  sense  there  intended.  The  appeal  must  be  dismissed. 


[A  payment  to  a  British  subject,  which  merely  improves  the 
position  of  an  alien  enemy  by  giving  him  further  security 
that  he  will  ultimately  recover  the  money,  is  lawful. 

But  semble  under  the  Trading  with  the  Enemy  Amend- 
ment Act,  1914,  the  money  so  paid  must  be  vested  in  the 
Custodian.] 

SCHMITZ  v.  VAN  DER  VEEN. 
KING'S  BENCH  DIVISION.  [1915]  31  T.L.R.   214. 

THE  plaintiff,  who  was  a  naturalised  British  subject  resident  in  this 
country,  sued  the  defendants,  a  London  firm,  for  the  price  of  goods 


IIMITX    '.    VAN     I'Kl;    VKKN  2!)7 

sold  .mil  di-liv«-re«l.     Tin   defendants  pl<-;nl«-d  (I)  that  the  plaintiff  was 

•it  led  to  sue,  liccause  the  <  ;  m  do  by  him  only 

as  agent  f«>r  :i  lanufacti  I  idvnt   in  Germany:  and 

(-)   that   tin-   plaintiff  could   not  recover  on   the-   Around    that,  even 

although   ho  \\as   tin-    principal    in  the  contract    with    tin-   di-h  ndants, 

yet  tl  •  •nu-nts  l,<-t  \\een  him  and  Arnx  \\eie  Mich  that  the  action 

or  the  benefit  of  the  latter,  an  alien  enemy,  and  so  not  rnaintain- 

latt,  J.,  said  that  the  first  defence  failed,  it  having  been 
>h<-<l  that  the  contract  was  between  the  plaintiff  and  the 
iants.  A-  n-LT.irds  the  second  defence,  it  appeared  that  the 
arrangements  between  th<-  plaintiff  and  Am/  were  that  the  plaintiff 
ordered  umbrella  silks,  for  which  he  had  previously  obtained  orders 
i  from  customers  in  England.  The  goods  were  consigned  to  the 
plaintiff  by  Arnz  in  bulk  ;  and  the  plaintiff  appropriated  and  delivered 
them  to  the  various  buyers.  The  plaintiff  was  at  liberty  to  sell  them 
at  any  price  he  chose  above  a  certain  minimum.  The  excess  was 
divided  equally  between  him  and  Arnz,  and  the  plaintiff  also  received 
3  per  cent,  commission.  The  plaintiff  was  only  to  pay  Arnz  if  and 
when  he  himself  received  payment,  Arnz  thus  taking  the  risk  of  the 
buyers'  default,  though,  of  course,  the  plaintiff's  share  of  profit  and 
commission  were  at  his  own  risk.  The  course  of  business  was  for 
the  plaintiff,  when  he  had  collected  a  certain  amount,  to  send  Arnz  a 
cheque  for  it.  He  kept  a  ledger  account  with  Arnz.  Every  six 
months  he  credited  himself  in  this  account  with  share  of  profits  and 
commission  to  date. 

From  these  facts  it  appeared  to  be  clear  that,  as  a  payment  to 
the  plaintiff  created  an  obligation  on  his  part,  which  would  not  have 
arisen  without  it,  to  remit  the  money  paid  to  Arnz,  subject  to  his  own 
claim  for  half-profits  and  commission,  the  action  was  clearly  in  one 
sense  for  the  benefit  of  Arnz.  He  would  obtain  the  benefit  of  Schmitz's 
becoming  accountable  or  indebted  (it  mattered  not  which)  to  him  for 
the  money.  He  would  not,  however,  obtain  the  benefit  of  the  pay- 
ment in  the  sense  of  a  benefit  by  way  of  payment  unless  Schmitz  not 
only  became  liable  to,  but  did  in  fact,  remit. 

Where  the  cause  of  action  itself  was  unexceptionable,  though  the 
person  interested  was  an  enemy,  as  where  the  claim  accrued 
before  he  became  an  enemy,  there  was  no  objection  to  an  action 
upon  it  for  the  benefit  of  the  alien  enemy  by  one  who  was  not  himself 
an  alien  enemy,  provided,  of  course,  that  he  was  otherwise  entitled  to 
sue  in  his  own  name.  If  there  was  an  objection,  it  was  at  a  later 
stage,  namely,  as  to  the  payment  over  of  the  proceeds  after  the  action. 
In  the  present  case  the  plaintiff's  claim,  in  which  an  alien  enemy  was 
interested,  accrued  before  the  war,  and,  so  far  as  the  common  law 
rule  went,  he  was  entitled  to  maintain  the  action. 

It  remained  to  consider  the  effect  of  the  Trading  with  the  Enemy 
Act,  1914,  and  the  Proclamation  of  9th  September,  which  made  it  a 
criminal  offence  to  make  a  payment  to  or  for  the  benefit  of  an  enemy. 
If  payment  of  the  debt  now  sued  for  by  the  defendant  to  the  plaintiff, 
in  the  circumstances  existing  between  the  plaintiff  and  Arnz,  would  be 
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a  payment  for  the  benefit  of  the  enemy  within  the  meaning  of  the 
Proclamation,  he  could  not  give  a.  judgment  which  would  have  the 
effect  of  bringing  about  that  payment.  In  his  opinion,  however,  no 
crime  was  committed  by  making  a  payment  to  a  third  person  which 
merely  improved  the  position  of  an  enemy  by  giving  him  further 
security  that  he  would  ultimately  recover  the  money  and  without  an 
intention  that  the  enemy,  while  such,  should  benefit  by  it  as  a 
payment. 

In  the  present  case  the  plaintiff  had  expressed  his  willingness  to 
submit  to  a  stay  of  exerution  until  he  should  have  token  out  and 
brought  to  a  hearing  a  summons  under  the  Trading  with  tin  Knemy 
Amendment  Act,  1914,  for  the  vesting  of  the  money  in  the  custodian  : 
and  lit-  would  make  that  order.  He  "was  by  no  means  clear  that  even 
if  the  plaintiff  had  not  consented  it  would  not  have  been  his  duty  to 
take  the  same  course,  in  order  to  make  it  certain  that  the  judgment 
of  the  Court  would  not  work  an  offence  against  the  statute.  But  it 
was  unnecessary  for  him  artually  to  decide  that.  He  did  not  know 
whether,  upon  the  summons  of  the  plaintiff,  the  Chancery  Division 
could,  or  would,  make  any  order,  or  whether  any  or  what  other 
measures  could  or  would  be  taken  to  prevent  the  money  from  going  to 
Arnz  pending  the  war.  His  functions  were  confined  to  securing  the 
necessary  delay  by  suspending  execution. 


[A  transaction  immediately  before  the  war  which  diverts  a  balance 
and  a  business  from  Germany  to  England,  and  enables  a 
British  subject  to  collect  in  England  a  number  of  debts,  is 
not  trading  with  or  for  the  benefit  of  an  enemy.] 

WILSON  v.  RAGOSINE  &  CO.,  LIMITED. 
KING'S  BBNCH  DIVISION.  [1915]  31  T.L.R.  264. 

THH  plaintiff,  a  British  subject,  claimed  from  the  defendants 
£243  3s.  lid.,  under  a  bill  of  exchange  for  goods  supplied  before  the 
war,  and  a  further  balance  of  .£147  14s.  9d.  for  goods  also  supplied 
before  the  war.  The  defendants  pleaded  that  they  had  reasonable 
grounds  for  suspecting  that  the  bill  was  held,  and  the  balance  of 
account  claimed,  by  the  plaintiff,  as  the  owner  of  a  business  still 
carried  on  at  Cologne  on  behalf  of  an  enemy,  and  that  therefore 
payment  was  prohibited. 

Scrutton,  J.,  in  giving  judgment  for  the  plaintiff  without  costs, 
said  that  Wilson  was  in  partnership  with  a  German,  Scholz,  in  a  paint 
business  at  Cologne.  Wilson  had  found  all  the  capital.  Susj>ecting 
war  to  be  imminent,  on  3rd  August,  at  Cologne,  Wilson  made  an 
agreement  with  Scholz  as  follows  :  — 

"  We  beg  to  state  that  from  this  day,  the  third  of  August  of  this 
"  year  (1914),  the  firm  of  Harold  Wilson  &  Scholz  has  been  made 
"  over  entirely  to  our  senior  partner,  Mr.  Harold  Wilson,  of  16 
"  Watling  Street,  London,  E.G.,  to  whom  alone  all  accounts  are 
"  payable.  Mr.  Harold  Wilson  is  therefore  alone  entitled  to  collect 
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••all  debts  ouin-  to   II. ii. .1.1   Wilson  A  Schol/,  and  to  give   receipt 

theaej    In-  \\ill  also  pay  all  accounts  which  arc  «till  owing  by 
ii  ,v  S.-h.. I/.       The  style  oi'  ill,-  business  is  from  this 
v  i-haiiLT.  .1  to  Harold  Wil-oii.  London." 

This  \\as  signed  l.y  Harold  Wil^.n  and  Sri,,, I/.  This  agreenn  nt 
in  terms  applied  t<>  ail  tin-  assets  and  liabilities.  Wilson  explained 
that  \\liat  -iiat  Schol/.  should  take-  the  German  and 

Austrian  assets  and  liabilities  and  wind  up  the  German  business, 
and  that  he.  WiNoii,  should  take  all  assets  and  liabilities,  a  list 
of  which  was  prepared  at  the  time,  outside  Hermany  and  Austria, 
and  cany  on  the  business  in  London,  the  partnei  ship  In-ing  dissolved. 
Assuming  this  to  be  the  agreement,  the  business  effect  was  that 
Wilson  could  collect  debts  of  the  face  value  of  £12,000  in  England 
and  America,  and  was  liable  to  discharge  debt*  in  England,  France, 
Holland,  and  America  to  the  extent  of  £5500.  He  thus  on  balance 
brought  L'i;:.nu  to  Kngland,  being  the  capital  he  had  paid  into  the 

cd  business,  and  also  transferred  the  business  to  London. 
While  the  discharge  of  one  debt  as  an  isolated  transaction  might  be 
a  trading  for  the  benefit  of  the  enemy  within  the  recent  decision  of 

•  >urt  of  Criminal  Appeal  in  Rex  v.  Kup/er,  31  T.L.R.  223,  he 
(the  learned  judge)  could  not  see  how  this  transaction  as  a  whole, 
which  diverted  on  balance  £6000,  and  a  business  from  Germany  to 
Kngland,  and  especially  that  part  of  it  which  enabled  an  Englishman 
to  collect  in  England  and  out  of  Germany  £12,000  of  debts,  could 
be  said  to  be  trading  with  or  for  the  benefit  of  the  enemy.  It  did 
not  appear  to  offend  against  the  Trading  with  the  Enemy  Amendment 

iHt,  as  the  assignment  of  the  debt  was  made  before  the  war, 
and  also  before  19th  November,  1914,  in  good  faith  and  for  valuable 
consideration,  and  the  transfer  of  the  bill  was  either  made  before 
the  war,  if  it  was  transferred  by  the  letter  of  3rd  August,  or  not 
made  by  an  enemy  if  transferred  by  the  indorsement  by  the  English 

ii  of  the  Disconto-Gesellschaft.  Section  7  did  not  apply  to  this 
case  at  all. 

The  bill  having  been  indorsed  by  the  German  firm  to  the  Disconto- 
Gesellschaft  in  England,  who  held  it  for  collection  only,  was  presented 
for  payment  on  behalf  of  the  German  Him  before  Wilson  could  get 
back  from  Germany.  On  his  return  and  on  the  Disconto's  being 
shown  the  agreement  it  indorsed  the  bill  to  him  in  blank,  and  he 
sued  as  holder  of  the  bill. 

As  to  the  claim  on  balance  of  account  for  goods  supplied,  he 
stood  either  as  legal  or  equitable  assignee  of  the  debt.  If  legal 
assignee  there  was  sufficient  notice  of  the  assignment;  if  equitable 

'•e.  there  was  sufficient  warrant  in  the  decision  of  the  House  of 
Lords  in  \V i'lniin  /innnit.f,  >'o//.--  <fr  Co.  v.  Dunlop  Rubber  Com- 
/"//'//,  [1905]  A.C.  454,  for  allowing  him,  as  IK-  had  the  sole  beneficial 
interest,  to  sue  without  joining  the  (lerman  ex-partner  who.  as  he 
was  serving  in  the  German  Army,  could  not  effectively  be  served  or 
joined.  There  must  therefore  be  judgment  for  the  plaintiff  for  the 
amount  claimed. 

There  remained  the  subject  of  costs.  As  a  general  rule,  if  a 
defendant  had  all  the  fact*  before  him,  and  by  throwing  the  responsi- 
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bility  on  the  Court  put  the  plaintiff  to  the  expense  of  an  action,  he 
would  have  to  pay  the  costs  of  the  action.  But  in  this  case  the  bill 
was  admittedly  presented  once  after  the  beginning  of  the  war  on 
behalf  of  the  firm;  the  agreement  of  dissolution  was  informal  and 
ambiguous;  and  on  29th  October  the  plaintiff's  solicitor,  no  doubt 
on  the  instructions  of  his  client,  stated  that  the  plaintiff  had  paid 
his  partner  a  lump  sum  for  all  his  interest  in  the  partnership  assets. 
No  receipt  for  this  payment  was  produced,  though  requested,  and 
the  statement  seemed  to  have  been  quite  inaccurate.  In  these 
circumstances  no  costs  would  In-  given  to  the  plaintiff. 


[The  Trading  with  the  Enemy  Proclamation  of  8th  October,  1914, 
is  not  retrospective. 

Semble  payment  of  a  loss  by  a  German  insurance  office, 
or  an  action  against  such  insurance  office  to  recover  a  loss, 
is  not  forbidden  by  the  Proclamation.] 

W.  L.  INGLE,  LIMITKD  v    MA  NM1  KIM  INSURANCE  COMPANY. 
KINO'S  BKNCH  DIVISION.  [1914]  1  K.B.  227. 

Tins  was  an  application  by  the  plaintiffs  to  transfer  an  action  to  the 
Commercial  List. 

The  plaintiffs  sought  to  recover  a  loss  under  a  policy  of  marine 
insurance  issued  on  31st  July,  1914,  by  the  defendants,  a  German 
company  with  its  head  office  in  Germany  and  a  branch  office  in  this 
country.  The  loss  under  the  policy  occurred  at  the  end  of  August  or 
the  beginning  of  September.  The  writ  was  issued  on  22nd  Septem- 
ber. The  defendants  contended  that  they  could  not  be  called  upon 
to  pay  under  the  policy  without  infringing  the  Trading  with  the 
Enemy  Proclamation  of  8th  October,  1914. 

Bailhache,  J.,  said  that  the  status  of  the  defendants,  who  carried 
on  business  in  this  country  through  their  underwriters  and  agents, 
and  had  complied  with  the  provisions  of  section  274  of  the  Companies 
(Consolidation)  Act,  1908,  had  been  altered  by  the  Proclamation  of 
8th  October.  Since  that  date  they  had  become  alien  enemies.  But 
the  Proclamation  was  not  retrospective.  Even  if  it  had  been,  he 
was  not  prepared  to  hold  that  payment  of  a  loss  by  a  German 
insurance  company,  or  an  action  against  such  insurance  company  to 
recover  a  los^,  was  a  transaction  within  the  meaning  of  the  Proclama- 
tion. So  to  hold  would  be  to  deprive  a  British  subject  of  his  right 
to  receive  money  from  or  to  sue  an  alien  enemy — a  right  which  he 
had  at  law,  at  any  rate,  when  the  right  to  be  paid  or  to  sue  accrued 
before  the  defendant  became  an  alien  enemy.  Paragraph  7  of  the 
Proclamation  was  conclusive  that  the  right  to  receive  payment  from 
an  alien  enemy  was  intended  to  be  left  as  it  stood  at  common  law. 
The  action  would  therefore  be  transferred. 


OBBNSTBIN,  &c.  v.  EGYPTIAN  PHOSPHATE  CO 

[Payment  arising  out  of  a  transaction  is  not  a  transaction  in  the 
sense  of  that  term  as  used  in  Article  6  of  the  Trading  with 
the  Enemy  Proclamation,  No.  2,  of  9th  September,  1914. 
What  is  a  branch  within  the  meaning  of  that  Article  ?] 

nl.'KNsTKIN  <fe  KOPPEL  v.  EGYPTIAN  PHOSPHATE  COMPANY, 

LIMITED. 

FIKST  DIVISION,  COURT  OF  SESSION,  SCOTLAND.          [1915]  S.C.  55. 

Trading  with  the  Enemy  Proclamation,  No.  2,  Articles  3,  5  (1), 
6,  7 — Meaning  of  Branch  Locally  Situated  Here— Payments  Arising 
Out  of  a  Transaction  not  a  Transaction  in  the  Sense  of  that  Term 
as  Used  in  Proclamation. 

Tins  \\as  a  note  by  the  pursuers  and  appellants,  who  craved  the  Court 
to  hear  their  action.  They  were  a  German  company  carrying  on 
business  in  Berlin,  and  having  their  works  at  Spondau  and  elsewhere 
in  Germany.  They  had  registered  as  a  foreign  company  trading  in 
the  United  Kingdom  at  27  St.  Swithin's  Lane,  London,  under  the 
Companies  Act,  1907,  section  35.  The  manager  of  this  London 
branch  had  full  power  to  enter  into  contracts  and  to  institute  and 
defend  actions  at  law.  In  December,  1910,  the  pursuers  had  con- 
tracted through  their  London  branch  with  the  defenders  for  the 
supply  of  certain  ironwork.  Differences  arose  between  the  parties ; 
and  in  February,  1912,  the  pursuers  raised  the  present  action  for 
payment  of  sums  alleged  by  them  to  be  due  under  the  contract.  On 
5th  November,  1913,  Sheriff-Substitute  (Craigie)  pronounced  certain 
findings,  and  granted  leave  to  appeal.  The  pursuers  appealed  to 
the  Court  of  Session,  and  craved  in  a  note  that  their  case  should  be 
put  out  for  hearing  upon  the  short  roll. 

The  prayer  of  the  note  was  refused,  the  action  sisted,  and  the 
question  of  expenses  reserved. 

Lord  President  Strathclyde  said  that  it  would  be  idle  for  the 
Court  to  hear  the  action  if  under  present  circumstances  the  Court 
was  precluded  from  pronouncing  an  effective  decree  in  favour  of  the 
pursuers.  He  was  of  opinion  that  the  Court  was  so  precluded,  and 
consequently  that  the  note  ought  to  be  refused.  A  state  of  war  had 
existed  between  Great  Britain  and  Germany  since  11  p.m.  on  4th 
August  last.  By  the  Trading  with  the  Enemy  Proclamation,  No.  2, 
dated  9th  September,  1914,  all  persons  who  were  resident  or  carried 
on  business  or  were  in  the  British  dominions  were  warned  not  to 
pay  any  sums  of  money  to  or  for  the  benefit  of  an  enemy.  His 
lordship  regarded  that  prohibition  as  absolute,  universal,  and  subject 
to  no  exception  whatever,  and  if  that  view  were  sound,  it  offered 
an  easy  solution  of  the  apparent  difficulties  in  the  note,  for  the 
pursuers  being  a  company  incorporated  in  Germany,  and  carrying 
on  business  in  Germany,  fell  within  tTie  description  of  enemy  ag  net 
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out  in  the  Royal  Proclamation,  and  the  defenders  being  a  company 
incorporated  in  His  Majesty's  dominions,  and  carrying  on  business 
there,  would  be  guilty  of  a  crime,  and  punishment  would  follow 
if  they  paid  money  to  the  pursuers,  who  were  an  enemy  in  the  terms 
of  the  Royal  Proclamation.  But  the  pursuers  pointed  to  the  sixth 
Article  of  the  Proclamation,  which  provided  that  where  an  enemy 
had  a  branch  locally  situated  in  British  territory,  transactions  by  or 
with  such  branch  should  not  be  treated  as  transactions  by  or  with  an 
enemy,  and,  by  virtue  of  that  proviso,  the  pursuers  said  that  the 
general  prohibition  in  the  Royal  Proclamation  did  not  apply,  inasmuch 
as  they  alleged  that  they  had  a  branch,  locally  situated,  in  His 
Majesty's  dominions.  On  the  facts  set  out  in  the  note,  beyond  which 
he  did  not  go,  his  lordship  was  of  opinion  that  the  pursuers  had  no 
branch  in  His  Majesty's  dominions,  and,  further,  that  there  was  no 
transaction  in  the  sense  of  the  sixth  Article  of  the  Royal  Proclamation 
with  which  they  had  to  deal  at  all.  The  facts  on  which  the  pursuers' 
contentions  rested  were  these — They  were  a  body  of  persons  in  Ger- 
many. They  manufactured  railway  material  and  rolling  stock.  Their 
works  were  at  Spandau  and  elsewhere.  They  had  no  works  in  His 
Majesty's  dominions.  They  had  hired  premises  for  a  servant,  who 
was  in  this  country.  These  premises  were  in  London,  and  their  servant 
was  authorised  to  transact  business  on  behalf  of  the  pursuers.  Pre- 
sumably, he  solicited  orders,  transmitted  the  orders  when  received 
to  Germany  for  execution,  and  when  the  orders  were  executed  he 
collected  payments  from  persons  resident  in  His  Majesty's  dominions, 
and  transmitted  the  money  to  the  pursuers.  A  clearer  case  of  pay- 
ment of  money  to  and  for  the  benefit  of  an  enemy  it  would  be  difficult 
to  conceive,  and  if  decree  were  pronounced  in  this  action,  which  was 
an  action  for  payment  of  a  sum  of  money  alleged  to  be  due  by  the 
defenders  to  the  pursuers  for  ironwork  supplied  to  them,  the  defenders, 
by  virtue  of  a  contract  made  with  the  servant  of  the  pursuers  in  this 
country,  then  that  decree  could  only  be  obtempered  by  the  defenders 
making  payment  direct  to  the  pursuers  of  a  sum  of  money,  or  making 
payment  of  the  money  to  their  servant  to  be  transmitted  to  them, 
and  that  would  plainly  be  in  violation  of  the  Proclamation.  But  the 
pursuers  said  that  the  facts  set  out  in  the  note  clearly  showed  that 
they  had  a  branch,  locally  situated  in  British  dominions,  and  that, 
consequently,  they  were  entirely  free  from  the  prohibition.  There 
was  no  definition,  and  one  would  not  expect  a  definition,  of  branch 
in  the  Royal  Proclamation.  His  lordship  could  easily  figure  what  was 
a  branch  of  a  business  within  the  ordinary  meaning  of  commercial 
language,  but  he  would  not  attempt  any  definition.  It  was  sufficient 
for  the  purpose  of  the  case  to  say  that  if  one  were  asked  to  figure 
a  typical  instance  of  what  was  not  a  branch,  but  a  mere  agency,  no 
better  example  could  be  found  than  was  disclosed  in  the  note.  Indeed, 
it  was  conceded  in  argument — the  concession  could  scarcely  have  been 
withheld — that  if  manufacturers  of  goods  in  an  enemy  country  engaged 
a  servant  to  sell  these  goods  in  another  country  they  could  not  be 
said  to  have  established  a  branch  of  their  business  in  that  other 
country,  and  it  was  immaterial  whether  the  servant  was  paid  by 
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s:il;iry  or  by  commission,  and  equally  immaterial  \\hether  his  masters 
hir.-.l  [  ivmi-es  for  him  or  paid  liis  hotel  billH,  and  the  fact  that  there 
ha.l  km,  M  h>  iv,  registration  of  the  company  under  section  274 
of  the  Companies  (Consolidation)  Act,  1908,  was  also  nothing 
to  the  purpose.  His  lordship  was  further  of  opinion  that 
payment  arising  out  of  a  transaction  was  not  a  transaction 
in  tl>e  sense  of  the  Royal  Proclamation,  and  accordingly  if 
tht>  question  they  had  to  deal  with  was  liability  or  non-liability 
to  pay  a  sum  of  money — and  that  was,  according  to  the  note, 
tin.-  question  that  was  to  be  submitted  for  their  consideration  — 
thru  he  was  of  opinion  that  that  was  not  a  transaction  in  the  sense  of 
'•ival  Proclamation,  and  especially  in  the  sense  of  the  sixth 
Article.  That  view  derived,  he  thought,  strength  and  confirmation 
from  the  terms  of  the  seventh  Article  of  the  Proclamation,  which  drew 
a  <-lear  and  marked  distinction  between  payments  arising  out  of  a 
transaction  on  the  one  hand  and  transactions  on  the  other  hand. 
That  Artiele  jrav»-  express  permission  to  persons  resident  or  carrying 
on  business  in  the  United  Kingdom  to  receive  payment  from  an 
enemy  in  the  sense  of  the  Proclamation  in  two  cases — (first)  in  the 
<>f  past  transactions,  and  (second)  in  the  case  of  transactions 
permitted,  and  including  a  transaction  properly  falling 
within  the  sixth  Article  of  the  Proclamation.  Now,  if  it  were  deemed 
necessary  to  give  express  permission  even  in  the  case  of  past  trans- 
actions and  in  the  case  of  permitted  transactions  to  a  person  resident 
in  His  Majesty's  dominions  to  pay  money  to  the  enemy,  the  inference 
seemed  to  his  lordship  to  be  plain,  that  in  such  cases — past  transac- 
tion^ and  permitted  transactions — express  permission  would  require 
to  be  given  to  a  |  e  ient  in  this  country  to  make  payment  to 

an  enemy.  No  such  express  provision  was  given,  and  in  his  opinion 
nothing  short  of  an  express  licence  to  pay  an  enemy  would  elide  the 
sweeping  prohibition  contained  in  the  5th  section,  sub-section  1,  of 
the  Proclamation. 

Lords  Johnstone,  Mackenzie,  and  Skerrington  concurred. 


[Article  6  of  the  Trading  with  the  Enemy  Proclamation,  No.  2, 
of  Qth  September,  1914,  does  not  enable  alien  enemies  to 
sue  In  respect  of  obligations  incurred  to  their  branches 
in  England  before  the  outbreak  of  war.] 

WOLF  A  SONS  v.  CARR,  PARKER  <fe  Co. 
COURT  OF  APPHAL.  [1915]  31  T.L.R.  407. 

IN  this  case  the  plaintiffs  appealed  from  a  judgment  of  Lawrence, 

,T.,   in   whi«-h   ho  held   that   they  were  not  entitled  to  sue,   as  they 

were  alien  enemies.       The  partners  in  the  plaintiff  firm  were  Ger- 

.    resident    in    Ccrmany,    and    having    their    principal    place   of 
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business  at  Stuttgart.  But  they  had  also  branches  in  other 
countries,  and  in  particular  one  at  Independence  Mills,  Manchester, 
in  respect  of  which  this  action  was  brought.  There  they  carried  on 
the  business  of  cotton  waste  manufacturers;  and  they  sued  the 
defendants,  who  were  cotton  waste  spinners  at  Haslingden,  to  recover 
£1342  8s.  6d.,  partly  for  goods  sold  and  doliwml,  and  partly  as 
damages  for  breach  of  contract. 

In  his  judgment  Suinfen  Eady,  L.J.,  said  that  all  the  contracts 
in  respect  of  which  the  action  was  brought  were  entered  into  l>ei'.»v 
the  war,  and  either  all  the  breaches  occurred  before  the  war  or, 
if  not,  there  certainly  had  been  a  general  refusal  by  the  defendants 
to  accept  goods  on  12th  September,  1914.  The  plaintiffs  were  afien 
enemies,  and  primn  fade,  would  be  unable  to  sue,  unless  they  could 
rely  upon  and  bring  themselves  within  tin-  terms  of  the  Proclama- 
tions which  had  been  issued.  They  relied  upon  the  Proclamation 
of  9th  September,  1914,  which  was  in  very  different  terms  from  that 
issued  on  5th  August.  They  said — (1)  That  their  place  of  business 
in  Manchester  was  a  branch,  and  that  under  the  terms  of  the  Procla- 
mation, although  alien  enemies,  they  were  entitled  to  carry  on 
business  at  the  branch;  and  (2)  that  if  they  carried  on  business 
there  they  must  necessarily  have  the  right,  as  part  of  the  carrying 
on  of  tin-  business,  to  sue  for  debts  arising  from  the  carrying  on  of 
it.  In  other  words,  they  said  that  the  right  to  trade  carried  with 
it  the  right  to  sue  to  enforce  trade  debts.  The  fifth  clause  of  the 
Proclamation  prohibited  certain  dealings  with  the  enemy  under 
penalty  of  punishment,  and  the  sixth  clause  provided  as  follows:  — 

"  Provided  always  that  where  an  enemy  has  a  branch  locally 
"  situated  in  British,  allied,  or  neutral  territory,  not  being  neutral 
"  territory  in  Europe,  transactions  by  or  with  such  branch  shall  not 
"  be  treated  as  transactions  by  or  with  an  enemy." 

That  was  the  clause  upon  which  reliance  was  placed  by  the 
plaintiffs.  Various  questions  had  arisen  in  the  case,  but  in  hia 
opinion,  leaving  open  the  question  whether  the  business  carried  on 
in  Manchester  constituted  a  branch  or  not  within  the  meaning  of 
the  Proclamation,  and  also  leaving  open  the  question  whether  a 
licence  to  trade  carried  with  it  a  licence  to  sue,  he  was  satisfied 
that  there  was  nothing  in  clause  6  of  the  Proclamation  which  enabled 
the  plaintiffs  to  recover  where  otherwise,  as  alien  enemies,  they  would 
bo  unable  to  do  so.  On  the  outbreak  of  war  the  contracts  between 
the  plaintiffs  and  the  defendants  became  illegal  contracts,  and  were 
dissolved,  and  there  had  since  then  been  no  transaction  between  the 
parties  within  the  meaning  of  clause  6. 

The  plaintiffs'  contention  was  that  clause  6  enabled  an  enemy  to 
sue  in  respect  of  obligations  entered  into  before  the  war.  In  his 
opinion  it  did  not.  The  plaintiffs,  therefore,  were  not  suing  in 
respect  of  any  transaction  authorised  by  or  coming  within  the  clause 
of  the  Proclamation,  and  consequently  were  not  entitled  to  maintain 
the  action  under  its  provisions.  The  appeal  must  therefore  be 
dismissed, 
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(/'/)    K\<  KPTED  TRANSACTION-. 

(a)   LICENSED  TRADE. 

[The  Crown  can  grant  a  licence  to  an  alien  enemy,  domiciled  in 
this  country,  to  trade  with  the  enemy.  Such  a  licence 
implies  an  authority  to  insure,  either  for  the  benefit  of  the 
licensee  himself,  or  as  agent  for  his  correspondents,  though 
the  latter  reside  in  enemy  territory.] 

USPARICHA  v.  NOBLE. 
>URT  OF  KINO'S  BENCH.     1811.  13  EAST,  332. 

THIS  \vas  an  action  on  a  policy  of  insurance  on  fish  on  board  the 
Prussian  ship  "  Carlota,"  at  and  from  Poole  to  St.  Andero  and 
Bilbao,  both,  or  either,  subscribi-d  l>y  tin-  defendant  for  .£150,  on  the 
•_M)th  February,  1808,  a  copy  of  which  policy  was  annexed  to  this 
case.  The  declaration  contained  three  counts ;  in  the  first,  the 
interest  was  averred  to  be  in  Lemona  Uria  and  Francis  Joze  de 
I'riarte;  in  the  second,  in  the  plaintiff  and  F.  J.  Uriarte;  and  in  the 
third,  in  the  plaintiff  alone;  and  the  loss  was  alleged  to  be  by  capture. 
At  the  trial  at  the  sittings  after  last  Michaelmas  term  at  Guildhall, 
before  Lord  Ellenborough,  C.J.,  a  verdict  was  found  for  the  plaintiff, 
137  10s.,  subject  to  the  opinion  of  the  Court  upon  the  following 
rase. 

The  plaintiff  is  a  Spaniard  by  birth,  but  has  been  domiciled  as  a 
merchant  in  this  country  for  the  last  eight  years.  In  February, 
1808,  the  plaintiff  purchased  (it  was  arrived  in  the  course  of  the  argu- 
ment that  the  goods  were  purchased  and  shipped  by  the  plaintiff, 
on  account  of  his  correspondents,  and  not  on  his  own  account)  5400 
quintals  of  fish,  and  shipped  the  same  in  the  Prussian  ship  the 
"  Carlota,"  for  St.  Andero,  in  consequence  of  orders  from  the  agent 
of  Mr.  lyemona  Uria,  a  merchant  resident  in  Bilbao,  and  Mr.  Uriarte, 
a  Spanish  gentleman  resident  at  Yera  Crux,  in  Spanish  America,  but 
who  was  in  England  at  the  time  of  the  purchase  and  shipment  upon 
a  temporary  occasion.  Mr.  Lemona  Uria  was  interested  in  the  oariro 
in  the  proj>ortion  of  five  eighths,  and  Mr.  Uriarte  in  the  proportion  of 
three-eighths. 

The  plaintiff  has  received  payment  from  Mr.  Uriarte,  but  not 
from  Mr.  Lemona  Uria.  On  the  L'Ut  of  December,  1807,  the  British 
Government  grantel  a  licence  for  the  ship  "  Carlota  "  with  her  said 
cargo  to  proceed  on  the  voyage  in  question.  By  the  decrees  of  the 
French  and  Spanish  Governments  at  the  commencement  of  the  war 
with  (I reat  Britain  all  ships  and  goods  coming  from  England  were 
declared  lawful  .prize.  The  "Cailota  "  sailed  from  Poole  on  the 
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28th  of  February,  1908;  and  while  in  prosecution  of  her  voyage  \\as 
captured  (without  the  limits  of  the  ports  of  St.  Andero  or  Bilbao) 
by  two  French  privateers  belonging  to  Bayonne,  and  was  carried  into 
Castro,  a  port  of  Spain,  where  the  ship  and  cargo  were  condemned 
and  sold  by  the  sentence  of  a  French  consular  Court,  held  in  Spain. 
on  the  8th  of  June,  1808.  At  the  time  of  the  capture  and  con- 
demnation, France  and  Spain  were  co-belligerent  allies  at  war  with 
this  country.  The  question  was.  \\hrther  the  plaintiff  was  entitled 
to  recover?  If  he  were  so  entitled,  the  verdict  was  to  stand.  If 
not,  then  the  verdict  was  to  be  set  aside  and  a  nonsuit  entered. 
The  policy  referred  to  was  in  the  common  printed  form,  and  was 
stated  to  be  made  by  the  plaintiff,  aa  well  in  his  own  name  as  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  did,  should,  or  might  appertain,  for  himself  and 
them  and  every  of  them,  at  ten  guineas  per  cent.;  and  liberty  was 
reserved  for  the  ship  "  to  have  any  clearances  and  carry  any  simu 
"  lated  papers":  and  also  it  was  lawful  for  the  said  ship  in  tin 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 
-  whatsoever  and  wheresoever  to  load,  unload,  and  reload  goods, 
\\iiliout  being  deemed  a  deviation.  At  the  conclusion  the  insur 
A  as  stated  to  be  "  £1000  on  5400  quintals  of  fish  value.  1  at 
"  £6000,  wan-anted  free  of  seizure  in  the  ports  of  Bilbao  and  St. 
"  Andero;  to  pay  a  loss  within  two  months  after  such  detention, 
'•  \\ithout  waiting  for  condemnation  or  restitution."  And  the  King 
l>y  hie  licence  referred  to,  reciting  that  "  whereas  Manuel  de  Munoz 
"  v.  Usparicha  (the  plaintiff)  hath  humbly  represented  to  us  that 
"he  is  desirous  of  obtaining  our  royal  licence  for  permitting  the 
"  Prussian  ship  '  Charlotte,'  M.F.J.  master,  of  about  300  tons 
"  burthen,  to  proceed  from  Poole  to  Bilbao  or  Santander,  with  a 
"  cargo  of  fish  and  such  goods  as  are  permitted  by  virtue  of  our 
"  Order  of  the  -llth  of  November,  1807,  to  be  exported  ";  thereby 
directed  the  commanders  of  all  his  ships  of  war  ami  privateers  "  not 
"  to  interrupt  the  said  vessel,  but  to  suffer  her  to  proceed  as 
"  aforesaid."  This  licence  was  to  remain  in  force  for  four 
months,  and  at  the  expiration  thereof,  or  sooner  if  the  voyage  were 
before  completed,  was  to  be  deposited  with  the  Commissioners  of  the 
Customs  at  the  port  of  London,  or  with  the  collector  of  the  customs 
at  the  out-ports.  Dated  21st  December,  1807. 

Barnewell,  for  the  plaintiff,  observing  that  the  plaintiff's  claim 
was  resisted  on  the  principle  laid  down  in  Conway  v.  Gray  and 
Others,  10  East,  536,  that  the  assent  of  every  subject  is 
virtually  implied  to  every  act  of  his  own  Government,  and 
therefore  that  a  foreigner  could  not  recover  here  upon  a  policy  of 
insurance  where  the  loss  happened  by  the  acts  of  the  Government 
to  which  he  was  subject,  contended  that  that  principle  did  not  apply 
to  this  case,  where  the  capture  of  which  the  loss  was  to  be  attributed 
was  made  by  a  French  and  not  by  a  Spanish  force  :  and  though  the 
French  and  Spanish  Governments  had  a  common  interest  at  the  time 
for  some  purposes,  yet  the  fact  of  their  being  co-belligerent  allies  in  the 
war  against  this  country  did  not  so  far  identify  the  subjects  of  Spain 
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with  tin-  <  lovernnieiit  cf  France  as  to  make  tin  in  anv,\.  i  able  for  its  acts 
witliin  tin-  principle  of  that  case.  Neither  \\ilj  the  condemnation  of 
v<el  l>y  tin-  French  CoiiMilar  Court  sitting  in  Spain  work  that 
for  tlu-  lo>s  was  liy  tin-  capture  and  not  l>y  the  condemnation, 
ami  that  condemnation  was  in  tin-  name  and  l,y  the  authority  of  the 
French  and  not  of  the  Spanish  ( Jovernment .  Hut  at  all  events  the 
"f  the  Kind's  licence  was  to  make  the  licensed  Spaniard  an 
alien  friend  instead  of  an  alien  enemy,  and  thereby  to  except  him 
from  his  implied  responsibility  for  the  acta  of  his  native  Govern- 
ment. A>  to  him  the  licence  operated  as  a  suspension  of  the  war 
:ed  Sir  W.  Scott's  judgment  in  the  case  of  The  "Hoop,"  1  Rob. 
A. 1m  Hep.  '.MM.  •_'.  referring  to  Bynkershoek,  b.  1,  c.  7),  pro  hoc  vice, 
for  u  Lord  C.  J.  Treby  said  in  Well*  v.  II"/7///////x,  1  \A.  Ray.  282, 
the  King  may  declare  war  against  one  part  of  the  subjects  of  a 
prince,  and  may  except  the  other  part;  and  so  has  he  done  in 
the  (then)  war  with  France;  for  he  has  excepted  in  his  declaration 
all  the  French  Protestants;  and  of  such  proclamations  all  ought 
to  take  notice,  because  the  war  begins  only  by  the  King's  pro- 
clamation." According  to  this  it  would  not  have  been  competent 
to  have  objected  to  an  alien  plaintiff  so  circumstanced,  that  his  pro- 
perty had  been  captured  even  by  his  own  countrymen  out  of  the 
pale  of  the  King's  protection.  The  licence  here  operates  in  the 
same  way  and  to  the  same  extent,  for  the  purpose  for  which  it  was 
granted.  The  object  of  the  British  Government  in  granting  it  was  that 
this  trade  should  he  carried  on  in  contravention  of  the  laws  of  Spain  : 
th<-  instruments  of  doing  this  meritorious  act  towards  the  British 
Government  were  the  subjects  of  Spain,  who  thereby  incurred  the 
risk  of  punishment  for  the  violation  of  the  laws  of  their  own  country ; 
they  could  not  have  insured  them  for  all  the  purposes  of  the  licence, 
therefore  the  licensee  must  be  considered  as  an  alien  friend ;  and 
public  policy  as  well  as  fair  dealing  are  on  his  side.  He  referred  to 
Kensington  v.  Ingli*,  8  East,  273,  where  a  trading  with  an  alien 
enemy  for  specie  and  goods,  to  be  brought  from  his  own  country  in  his 
ships  into  our  colonial  ports,  having  been  licensed  by  the  King,  such  a 
I  held  to  l.-.'alise  incidentally  an  insurance  on  the  enemy's 
ship  as  well  as  on  the  goods  and  specie  put  on  board  for  British  sub- 
jects; and  that  it  was  competent  for  the  British  agent  for  both 
parties,  in  whose  name  the  insurance  was  effected,  to  sue  upon  the 
policy  in  the  time  of  war,  he  being  under  no  personal  disability  to 
sue  and  the  trust  being  lawful. 

Richardson,  rimfrti,  contended  that  this  case  came  directly  within 
the  principle  of  Con  way  \ .  Cray,  10  East,  536,  and  the  other  cases 
decided  at  the  same  time,  by  which  every  foreign  subject  was  con- 
sidered as  a  party  of  his  own  Government,  and  therefore  precluded  from 
recovering  upon  a  policy  of  insurance  for  a  loss  occasioned  as  it  may 
be  said,  by  his  own  act.  This  principle  was  established  without  any 
relation  to  the  question  of  neutrality;  for  it  would  apply  as  well 
to  the  case  of  a  friendly  as  of  a  hostile  alien.  (Le  Blanc,  J..  asked  if 
the  argument  \\eiv  meant  to  be  applied  to  all  the  |«ersons  in  whom 
interest  was  averred,  as  well  to  the  factor  resident  herp  as  to  those 
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abroad?)  The  factor  Usparicha  to  whom  the  debt  is  due  from  his 
correspondent  at  Bilbao,  has  no  insurable  interest  in  the  goods  on 
that  account,  as  was  holden  in  Lowrie  v.  Bourdieu,  Dougl.  467  ;  Imt 
he  has  his  remedy  against  his  principal,  who  employed  him  to  make 
the  purchase.  The  plaintiff  insured  merely  in  the  character  of  ngent. 
(Bayley,  J. — If  he  purchased  in  his  own  name,  ho  would  have  a 
right  to  stop  the  goods  in  tranm'fu.)  lie  could  only  do  that  in  the 
event  of  bankruptcy  or  insolvency;  but  such  a  right  would  not  give 
him  an  insurable  interest :  it  would  only  make  him  a  creditor  of 
those  persons  for  whom  he  shipped.  (Lord  Ellenborough ,  C.J., 
observed  that  it  did  not  appear  here  \\hether  the  plaintiff  li.nl  pur- 
chased the  goods  in  his  own  name  or  on  his  own  credit,  so  as  to 
make  himself  liable  for  them  to  the  vendor,  in  which  cast1  In-  m  in  lit 
retain  them  while  in  transitu  (vide  Feize  v.  Wray,  3  East, 
93) :  and  if  anything  turned  upon  that  fact,  it  oujrht 
to  be  ascertained  and  stated  in  the  case.  The  Attorney- 
General  said  that  the  goods  were  shipped  on  account  of  the  plaintiffs 
correspondent,  and  not  on  his  own  account.  And  after  some  dis- 
cussion as  to  the  fact  between  the  counsel  at  the  bar,  Lord  Ellen- 
borough,  C.J.,  said  he  thought  that  the  case  must  be  taken  as  if 
the  plaintiff  had  no  interest  in  the  property  at  the  time;  and  then  it 
stood  as  an  insurance  on  enemy's  property,  which  brought  the  ques- 
tion to  tho  effect  of  the  King's  licence.  If  this  were  a  quest  ion 
upon  the  legality  of  the  voyage,  the  licence  would  bear  materially 
upon  it;  but  upon  the  principle  which  governed  the  case  of 
ny  v.  Gray,  it  is  immaterial  whether  the  parties  interested 
were  hostile  or  neutral:  if  they  be  answerable  for  the  act  which 
occasioned  the  loss,  they  cannot  recover  against  the  underwrite]-. 
Now,  here  not  only  did  the  Spanish  Government  concur  in  the  act 
of  seizing  the  Spanish  property  in  a  neutral  ship,  committed  by  the 
French  privateer,  by  the  sanction  previously  given  under  their  own 
-decree  (it  was  admitted  that  the  Spanish  decree  followed  the  terms 
of  the  French  decree,  stated  in  Barker  v.  Slakes,  9  East,  284,  but 
without  any  reference  from  the  one  decree  to  the  other)  for  that 
purpose,  in  conformity  to  the  French  decree;  but  they  also  consented 
to  the  condemnation  of  it  by  lending  their  territory  for  this  purpose; 
and  the  French  Consular  Court  which  sat  in  Spain  could  only  derive 
its  efficacy  from  the  Spanish  Government;  such  consent  results,  too, 
from  the  character  of  co-belligerents  (the  case  of  Oddy  v.  Bovill,  2 
East,  473,  and  the  several  cases  there  cited  of  adjudications  in  the 
Admiralty  Court  upon  this  subject  were  referred  to). 

Barnewell,  in  reply — It  was  equally  a  loss  by  capture  whether 
followed  by  condemnation  or  not.  It  would  have  been  the  same  if 
the  capture  had  been  made  by  pirates.  This  case  is  distinguish- 
able from  Gonway  v.  Gray  and  other  cases  of  the  American 
embargo  ;  for  there  the  cause  of  loss  was  not  within  the  contempla- 
tion of  the  parties  at  the  time  of  subscribing  the  policies ;  but  here 
it  was  contemplated  by  them :  for  here  the  fish  was  warranted  free 
of  seizure  in  the  ports  of  Bilbao  and  St.  Andero ;  from  whence  it  is 
to  be  inferred  that  the  parties  looked  to  the  chance  of  seizure  and  con- 
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"ii  in  othi-r  ports  of  Spain:  and  tin-  under  v\  i  itei  s  fmther 
engage  "  to  pay  the  loss  within  two  tuonthg  after  such  detention, 
••  \\ithout  uniting  for  condemnation  or  restitution."  The  defendant 

A  as  li.il>le  before  any  act  done  by  the  Spanish  G< 
ment  to  nmtinn  the  seizure.  If  the  trade  be  licensed,  it  follows  that 
it  may  be  protected  by  insurance:  but  it  would  be  absurd  and  con- 
tradictory to  say  that  an  insurance  for  the  Spanish  subject  is  lawful, 
if  his  suit  to  enforce  it  may  be  defeated  because  he  is  a  Spanish 
subject. 

I»rd  Ellenborough,  C.J. ,  observed  that  the  licence  was  given 
to  a  Spanish  subject  domiciled  here,  and  did  not  extend  to  every 
Spanish  subject  resident  elsewhere.  But  as  the  principle  on  which 

uses  on  the  American  embargo  was  decided  had  been  much 
pressed  upon  the  Court  in  the  argument,  although  at  present  it 
appeared  to  him  that  this  case  was  distinguishable  from  those,  they 
would  consider  further  of  it  before  they  delivered  their  opinion. 
Aud  afterwards  in  this  term  his  lordship  gave  judgment.  After 
stating  the  facts — 

It    appears  by  the  case  that  this  was  an  action  brought  by   a 

•  Spaniard  domiciled  here  in  time  of  war  with  Spain,  and 
specially  licensed  by  His  Majesty  for  the  purpose  of  the  very  com- 
\\hich  it  was  the  object  of  the  policy  declared  upon  in  this 
action  to  insure.  The  case  cited  of  Wells  v.  Williams,  1  Lord 
Haym.  282,  establishes  that  a  plaintiff,  an  alien  enemy  in  respect 
of  the  place  of  his  birth,  may,  under  similar  circumstances  of  domicile, 
IK-  allowed  t  .  >ue  in  our  Courts.  The  legal  result  of  the  licence  granted 
in  this  case  is  that  not  only  the  plaintiff,  the  person  licensed,  may 
sue  in  respect  of  such  licensed  commerce  in  our  Courts  of  law,  but 
that  the  commerce  itself  is  to  be  regarded  as  legalised  for  all  pur- 
poses of  its  due  and  effectual  prosecution.  To  hold  otherwise  would 
be  to  maintain  a  proposition  repugnant  to  national  good  faith  and 
the  honour  of  the  Crown.  The  Crown  may  exempt  any  persons 
and  any  branch  of  commerce,  in  its  discretion,  from  the  disabilities 
and  forfeitures  arising  out  of  a  state  of  war:  and  its  licence  for 
such  purpose  ought  to  receive  the  most  liberal  construction.  To 
say  that  the  plaintiff  might  export  goods  specified  in  the  licence 
from  Great  Britain  to  any  enemy's  country  for  the  benefit  of  him- 
self or  others  (and  the  licence  contains  no  restriction  in  this  par- 
ticular), and  yet  to  hold  that  where  he  has  so  done,  he  could  not 
insure;  or,  having  insured,  could  not  recover  his  loss,  either  on 
account  of  his  original  character  of  a  native  Spaniard,  or  on  account 
of  the  places  to  which  or  of  the  persons  to  whom  the  goods  were 
d<stin<d,  would  be  to  convert  the  licence  itself  into  an  instrument 
of  deception  and  fraud.  The  Crown,  in  licensing  the  end,  impliedly 
licensed  all  the  ordinary  legitimate  means  of  attaining  that  end. 
For  adequate  purposes  of  State  policy  and  public  advantage,  the 
Crown,  it  must  be  presumed,  has  been  induced  in  this  instance  to 
licence  a  description  of  trading  with  an  enemy's  country,  which 
would  otherwise  be  unquestionably  illegal.  Whatever  commerce  of 
this  sort  the  Crown  has  thought  fit  to  permit  (which  in  respect  of 
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its  prerogatives  of  peace  and  war  the  Crown  is  by  its  sole  authority 
competent  to  prohibit  or  permit),  must  be  regarded  by  all  the  sub- 
jects of  the  realm,  and  by  the  Courts  of  law,  when  any  question 
relative  to  it  comes  before  them,  as  legal,  with  all  the  consequences 
of  its  being  legal ;  one  of  which  consequences  is  a  right  to  contract 
with  other  subjects  of  the  country  for  the  indemnity  and  protection 
of  such  property  in  the  course  of  its  conveyance  to  its  licensed  place 
or  destination,  through  an  enemy's  country,  and  for  the  purpose  (as  it 
probably  will  be  in  most  cases)  of  being  there  delivered  to  an  alien 
enemy,  or  consignee  or  purchaser.  In  the  present  case  the  licence 
was  obtained  for  the  purpose  of  protecting  the  subject  matter 
insured  in  the  course  of  its  conveyance  by  sea  from  England  to 
certain  ports  in  Spain,  to  be  there  delivered  to  the  purchaser* 
thereof,  who  are  the  persons  in  whom  the  interest  is  averred  in  the 
first  and  second  counts  of  this  declaration :  and  the  action  is  well 
brought,  upon  the  principles  above  stated,  in  the  name  of  the 
plaintiff  for  their  benefit.  For  the  purpose  of  this  licensed  act  of 
trading  (but  to  that  extent  only)  the  person  licensed  is  to  be  regarded 
as  \irtually  an  adopted  subject  of  the  Crown  of  Great  Britain;  his 
trading,  as  far  as  the  disabilities  arising  out  of  a  state  of  war  are 
concerned,  is  British  trading;  and,  of  course,  any  argument  to  be 
drawn  from  a  virtual  participation  in  and  supposed  privity  to  the 
Acts  of  his  own  native  country,  then  at  war  with  the  Crown  of  Great 
Britain,  is  excluded  or  superseded  in  point  of  effect  by  an  express 
privity  to  and  immediate  participation  in  the  adverse  acts  of  the 
British  Government.  As  far  as  the  plaintiff  and  the  Spanish 
purchasers  of  this  cargo  are  concerned,  they  are  actually  privy  to 
the  objects  of  the  British  Government,  and  acting  in  furtherance 
thereof,  and  in  direct  opposition  to  the  laws  and  policy  of  their  own 
country.  And  it  will  not  be  contended  to  be  illegal  to  insure  a 
trade  carried  on  in  contravention  of  the  laws  of  a  State  at  war  with 
us,  and  in  furtherance  of  the  policy  of  our  country  and  its  trade; 
and  which  this  trade  in  question,  sanctioned  as  it  is  by  His  Majesty's 
licence,  must  be  deemed  to  have  been.  It  is  not  therefore  necessary 
to  consider  upon  this  occasion  the  ingenious  superstructure  which 
has  been  endeavoured  to  be  raised  on  the  determination  of  this  Court 
in  the  case  of  Conway  v.  Gray,  10  East;  nor  (if  the  principle  of 
that  case  did  at  all  apply  to  the  present,  circumstanced  as  it  is  in 
consequence  of  His  Majesty's  licence),  how  far  its  operation  mi^ht 
be  restrained  or  affected,  as  has  been  argued,  by  the  particu- 
lar provision  in  this  policy,  that  "  in  case  of  capture,  seizure,  or 
"  detention,  the  underwriter  should  pay  a  loss  within  two  months, 
"  without  waiting  for  condemnation  or  restitution."  All  these 
points  are  immaterial  with  a  view  to  the  judgment  upon  this  case, 
provided  the  property  insured  be  in  virtue  of  the  King's  licence,  for 
the  purpose  of  the  insurance,  considered  as  fully  legalised,  as  we  are 
clearly  of  opinion  that  it  ought  to  be  so  considered. 
Judgment  for  the  plaintiff. 
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[Where  a  certain  trading  with  an  alien  enemy  for  specie  and  goods 
to  be  brought  from  the  enemy's  country,  in  his  ships,  into 
British  Colonies,  is  licensed  by  the  Crown;  an  insurance  on 
the  enemy's  ships,  as  well  as  on  the  specie  and  goods  on 
board,  is  impliedly  licensed.  Hence  the  British  agent,  in 
whose  name  the  insurance  is  effected  for  both  parties,  can 
sue  upon  the  policy  in  time  of  war.  If  the  licence  has 
been  lost,  it  can  be  proved  by  parole  evidence.] 


KENSINGTON   v.   l.\<,us  AND  ANOTHKK  IN 

I-RT  OF  KING'S  BENCH.     1807.  8  EAST,  273. 

I'm:    plaintiffs    below    brought    their    action    in    C.B.    against    the 

!;int,  an  underwriter,  on  a  policy  of  insurance  made  the  5th  of 
February,  1800,  lost  or  not  lost,  at  and  from  the  llavannah  and 
Matan/as.  or  any  other  port  or  jiorts  in  Cuba,  to  Nassau,  New 
Providence,  upon  goods,  and  also  upon  ship  or  ships  sailing  between 
-t  of  October,  1799,  and  1st  of  June,  1800,  inclusive;  beginning 
the  adventure  on  the  goods  from  the  loading  thereon  on  board  the 
said  ship  or  ships  in  the  island  of  Cuba;  and  upon  the  said  ship  or 
ships,  «kc.,  with  liberty  to  proceed  to  and  touch  and  stay  at  any 
ports  or  places  whatsoever;  valued  at  -  on  goods  and  specie, 

-.ip  commission  aiid  all  charges  incident  to  loss,  at  six  guineas 

•  nt.   premium  ;  warranted  free  from  captures  and  seizures  and 

the  consequences  of  any  attempt  thereof.     The  declaration  averred 

that  the  defendant   subscribed   the   policy   for  £500   on   goods  and 

specie  on  board  of  ship  or  ships  sailing  between  the  1st  of  October, 

and  the  1st  of  June,  1800,  inclusive,  for  the  voyage,  and  that 
afterwards,  on  the  6th  of  May,  1800,  by  a  certain  memorandum 

n  upon  the  policy  it  was  agreed  that  the  value  of  any  vessel 
or  vessels  that  should  carry  the  goods  thereby  insured  should  be 
included  in  that  insurance;  and  that  the  projterty  which  should  first 
sail  to  the  extent  of  £45,000  insured  should  lie  considered  the  interest 
in  that  insurance:  and  that  l>y  another  memorandum  written  on  the 
policy  on  the  llth  of  June,  1800,  it  was  agreed  to  extend  the  time 

'in-  to  the  1st  of  August.  isuo.  That  on  the  14th  of  July, 
1800,  a  large  quantity  of  goods  and  specie  were  loaded  on  board  a 
certain  ship  called  the  "  Hector,"  at  the  llavannah.  in  Cnlia,  upon  the 
said  voyage;  that  from  thence,  until  and  at  the  time  of  the  loss 
after  mentioned,  one  Kol>ert  Head,  for  whose  use  and  benefit  the 
insurance  on  the  goods  and  specie  was  made,  was  interested  in  such 
goods  and  specie  ;  and  one  Juan  Villas,  for  whose  use  and  benefit  the 
insurance  on  the  ship  was  made,  was  interested  therein.  That  the 
said  ship,  with  the  said  goods  and  specie  on  board,  afterwards, 
between  the  1st  of  October,  1799.  and  the  1st  of  October,  1800,  to 
wit,  on  the  18th  of  July,  1800,  sailed  upon  the  voyage  insured  from 
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the  Havannah,  and  before  her  arrival  at  Nassau  was  lost,  with  the 
said  goods  and  specie  on  board,  by  the  perils  of  the  aea.  And  then 
followed  an  averment  that  the  ship,  goods,  and  specie  were  free  from 
captures  and  seizures,  and  the  consequences  of  any  attempt  thereof. 
In  the  second  count  it  was  alleged  that  the  "  Hector,"  on  board 
which  the  goods  and  specie  were  loaded  at  the  Havannah,  was  not 
a  ship  belonging  to  His  Majesty  or  any  of  his  subjects.  There  were 
also  counts  for  money  paid  and  money  had  and  received.  Plea, 
non-assumpsit.  A  verdict  was  found  for  tin  plaintiffs  by  the  direction 
of  the  Lord  Chief  Justice,  to  whom  a  bill  of  exceptions  was  tendered 
at  the  trial;  which,  being  sealed  by  him,  was,  together  with  a 
transcript  of  the  record,  handed  over  to  this  Court. 

The  bill  of  exceptions  stated  that  the  cause  was  tried  before  the 
Lord  Chief  Justice  of  C.B.  at  the  sittings  of  nisi  prius  at  Guild- 
hall, when  the  counsel  for  the  plaintiffs  below,  in  order  to  maintain 
the  issue  on  their  part,  gave  in  evidence  the  policy  of  insurance  as 
set  forth  in  the  declaration,  stamped  with  such  stamp  duty  as,  at 
the  time  of  making  the  policy,  was  by  law  required  for  the  same; 
together  with  the  memorandum  thereon  mentioned  to  have  IKXMI 
made  on  the  6th  of  May,  1800.  That  the  policy  was  effected  by  the 
plaintiffs  below,  and  that  the  defendant  Kensington,  being  a  natural- 
born  subject,  subscribed  the  same  as  an  assurer  for  £500  on  the 
5th  of  February,  1800;  and  that  on  the  6th  of  May,  1800,  he  sub- 
scribed the  memorandum  of  that  date.  It  was  also  proved  that  the 
memorandum,  dated  the  llth  of  June,  1800,  and  written  before  tin 
loss  happened,  importing  to  be  an  agreement  for  extending  the  tiim- 
of  sailing,  was  subscribed  by  the  defendant;  but  that  it  had  no  stamp 
upon  it,  and  was  proved  tu  have  been  signed  subsequent  to  the  1st 
of  June,  but  before  any  notice  of  the  determination  of  the  risk  had 
been  received.  The  plaintiffs'  counsel  further  proved  that  between 
the  1st  of  October,  1799,  and  the  1st  of  August,  1800,  viz.,  in 
December,  1799,  a  certain  cargo  of  goods  and  specie  belonging  to 
Robert  Read  had  been  shipped  at  the  Havannah,  in  the  island  of 
Cuba,  on  his  account,  being  part  of  the  property  insured,  and  had  been 
safely  landed  at  Nassau,  in  the  island  of  New  Providence,  on  the 
4th  of  January,  1800;  and  that  certain  other  cargoes  of  goods  and 
specie  belonging  to  R.  Read  had  been  shipped  at  the  Havannah  on  his 
account,  and  has  sailed  on  the  voyage  insured;  one  of  such  cargoes 
on  the  20th  of  June,  1800,  which  was  shortly  after  captured;  and 
another  on  the  15th  of  July,  1800,  which  arrived  safely  at  Nassau  on 
the  28th  of  the  same  month;  for  which  cargoes,  as  well  as  for  the 
ships  which  carried  the  same,  the  defendant  has  received  his  pro- 
portion of  credit,  and  thereby  the  loss  has  been  reduced  to 
£63  10s.  6d.  per  cent,  on  the  policy.  Whereupon  the  counsel  for  the 
defendant  below  objected  to  the  last-mentioned  memorandum  being 
admitted  in  evidence,  on  account  of  its  not  being  stamped;  but  the 
Chief  Justice  admitted  it  in  evidence,  and  it  was  read  as  follows :. — 
"  Agreed  to  extend  the  time  of  sailing  to  the  1st  of  August,  1800. 
"  London,  llth  June,  1800."  The  plaintiffs'  counsel  further  proved 
that,  after  the  1st  of  June  and  before  the  1st  of  August,  1800,  viz., 
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un  the  Hth  of  July,  certain  goods  and  apeoic  In  l-M.-ing  to  R.  Read 

tin-  lla\annah,   in  ('ulia,  oil  liin  account,  on  board  the 

;  ami  that  tin-  jmlivv   \\a.s  made  in  icsp.-ct  of  tin-  said  goods 

fi.r  hi.s    In-m  lit,   ami    in    respect    of   tin    said  ahip,   for  the 

;   ol  tin-  .said  Juan  Villas;  and  that  .Juan   Villas  was  a  Spaniard 

l»y  liirth,  then  and  still   residing  in   the  dominions  of,  and  adhering 

to  the  Kin'j-  i-r  Sjiain,  U-tween  \\liMin  and  our  sovereign  there  existed 

an  opt-n  \\ar.  a.s  \\.11  at  tin    time  of  effecting  the  policy,  and  from  the 

IT'.*!),   until   tin-    1st   of  August.    1800,  as  also  at    tin- 

nine  of  the   trial   of   the    is,siie  ;    l)ilt    that    the  action   Was   commenced   in 

tlie  time  of  peace  lict\\eeii  the  King  and  his  Catholic-  Majesty.  And 
the  plaintitIV  counsel  further  gave  in  evidence  that  the  "  Hector," 
witli  the  goods  and  specie  on  board  her,  on  the  18th  of  July,  1800, 
sailed  from  the  Ilavannuh,  which  was  under  the  dominion  of  the  King 

in,  upon  a  voyage  for  Nassau,  in  New  Providence,  one  of  the 
Bahama  islands,  and  a  colony  then  under  the  dominion  of  the  King; 
hut  was  in  the  course  of  such  voyage  wrecked  on  the  21st  of  July, 
1800,  by  the  perils  of  the  seas,  in  consequence  whereof  an  average 
loss  occurred  upon  the  matters  insured  by  the  policy  to  the  amount 
i)  10s.  6d.  per  cent.,  <fec.  The  plaintiffs'  counsel  further  proved 
that  by  virtue  of  certain  instructions  from  the  King,  dated  the  28th 
of  March  and  tiie  -7th  of  August,  General  Dowdeswell,  then  Governor 
of  the  Bahama  islands,  was  authorised  to  grant  licences  for  the 
importation  into  those  islands  of  specie  and  such  goods  and  mer- 
chant re  loaded  on  board  the  ship  "  Hector  "  in  any  British 

or  Spanish  vessel  of  the  same  build  as  that  ship,  from  any  Spanish 
colony  in  America,  notwithstanding  the  then  existing  hostilities  ; 
and  the  commanders  of  His  Majesty's  ships  of  war  and  privateers 
were  enjoined  not  to  detain  or  molest  any  vessel  trading  between 
the  |K>rts  therein  specified,  conformably  to  the  said  regulations,  and 
havini:  a  licence  for  that  purpose.  And  in  order  to  show  that  the 
ship  "  Hector  "  was  so  licensed,  the  said  counsel  examined  a  witness, 
one  Dawson  Kelly,  Esq.,  who  had  l>een  the  secretary  to  the  said 

<>r,  ami  who  proved  that  he  had  been  secretary  to  the  governor 
of  the  Bahama  Islands  for  nearly  four  years,  until  April,  1801,  when 
he  left  New  Providence.  That  he  was  well  acquainted  with  the  nature 
of  the  trade  from  the  Havannah  to  New  Providence,  which  in  time 
of  war  is  carried  on  by  means  of  licences  from  the  governor.  That  he 
kiK-w  the  ship  "  Hector,"  and  Robert  Read,  who  was  a  merchant 
at  New  Providence,  where  he  publicly  carried  on  trade  with  the 
Spanish  settlements  during  the  whole  time  the  witness  resided  at 
Ne\\  Providence.  That  he  recollected  that  a  licence  \sas  granted  l>y 

the  said  governor  to  Robert  Read  for  the  "  Hector  "  for  the  voyage 
1;  and  that  Robert  Read,  after  the  loss  of  the  "Hector," 
brought  back  the  licence  to  New  Providence,  and  returned  it  to  him 
the  witness.  That  it  was  his,  the  witness's,  custom  to  destroy  or 
put  aside  such  licences  among  the  waste  papers  of  his  office,  as  not 
being  of  any  further  use,  and  that  he  supposes  he  disposed  of  the 
licence  in  question  in  the  same  manner  as  other  licences  for  ships, 
whose  voyages  had  been  performed  ;  but  is  not  sure  it  was  destroyed. 
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That  the  witness  was  afterwards  applied  to  for  this  licence  by  II. 
Read,  and  searched  for  it ;  but  does  not  recollect  whether  he  found  it 
or  not,  though  he  does  not  think  that  he  did  find  it.  That  the  licence 
was  for  the  voyage  out  and  home,  according  to  the  form  then  used 
in  the  Bahama  Islands,  and  was  not  limited  in  point  of  time;  and 
it  was  to'  enable  the  "  Hector  "  to  come  from  the  Spanish  settlements 
to  New  Providence.  That  he  asked  R.  Read  for  the  licence,  as  was  cus- 
tomary, and  is  certain  that  R.  Read  returned  it  to  him  after  the  loss. 
That  llu-  licences  granted  \\i-iv  in  a  printed  form,  containing  all  the 
several  goods  allowed  to  be  imported,  and  were  afterwards  filled  up 
with  the  names  of  the  captain,  and  the  ship,  and  the  voyage.  That 
the  witness  knew  the  "  Hector  "  to  be  a  Spanish  vessel,  the  property 
of  a  Spaniard,  and  that  she  was  so  described  in  the  licence;  and  a  cer- 
tain Spaniard,  whose  name  the  witness  does  not  remember,  was  therein 
stated  to  be  the  master.  That  formerly  licences  were  granted  in 
l)lank  ;  but  that  was  prohibited  before  the  time  when  the  said  licence 
was  granted  to  the  "  Hector."  That  by  the  laws  of  Spain  vessels 
coming  from  a  Spanish  settlement  in  time  of  war  cannot  clear  for  a 
British  port ;  but  that  it  is  the  practice  for  them  to  clear  for  some 
other  Spanish  or  a  neutral  settlement.  That  the  witness  kept  a 
memorandum  book,  in  which  he  made  entries  of  the  licences  for  his 
own  and  the  governor's  information,  that  they  might  know  what 
licences  had  been  granted.  That  he  does  not  know  where  the  said 
book  is  now ;  that  he  gave  it  to  the  governor  when  he  came  to 
Kngland  in  1801;  and  that  the  governor  is  now  in  the  East  Indies; 
and  the  witness  does  not  know  what  the  governor  did  with  the  book. 
That  the  licence  was  ^ranted  before  there  \\as  any  regulation  at  New 
Providence  respecting  a  limited  time  for  the  duration  of  the  voyage. 
That  he  does  not  recollect  how  many  licences  were  granted  to  R.  Read 
between  October,  1799,  and  October,  1800;  but  thinks  there  might 
be  ten  or  twelve.  That  Governor  Dowdeswell  was  at  New  Providence 
between  three  and  four  years,  up  to  April,  1801 ;  and  that  during  the 
whole  of  this  time  R.  Rend  publicly  carried  on  trade  with  the 
Havannah.  Whereupon  the  defendant's  counsel,  having  before  long 
resisted  any  parole  evidence  as  to  the  contents  of  the  supposed  licence 
for  the  ship  "  Hector,"  objected  that  the  voyage  and  trade  insured, 
and  on  which  the  "  Hector  "  was  lost,  being  altogether  illegal  unless 
authorised  by  a  regular  licence,  and  no  licence  for  the  ship,  nor  the 
before-mentioned  book,  being  produced,  no  action  could  be  sustained 
for  the  aforesaid  loss.  And  they  further  objected,  that  notwith- 
standing the  voyage  and  trade  should  have  been  licensed,  and  the 
licence  satisfactorily  proved,  the  plaintiffs  could  not  in  Court  of  law 
enforce  a  policy  for  the  benefit  of  Juan  Villas  so  being  such  alien  as 
aforesaid.  But  the  Chief  Justice  delivered  his  opinion,  that  it  was 
sufficiently  established  in  proof  by  competent  evidence  that  the 
"  Hector  "  had  been  duly  licensed  for  the  voyage  upon  which  she  was 
lost;  and  his  opinion  also,  that  a  ship  belonging  to  an  alien  might, 
when  so  licensed,  be  lawfully  insured  by  a  British  subject;  and  that 
the  policy  effected  therein  might  be  enforced  in  a  Court  of  law  for  the 
benefit  of  such  alien  owner  thereof.  And  with  that  direction  he 
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he  issue  to  the  jury,   who  thereupon  gave  a  verdict  for  the 

plaintiff.    \\ith    t."><iti   (1. images.        WhercujKjn   the  counsel   for  the 

aforesaid  opinion    ami    direction   of   the 

Chiii  .is  well  in  respect  to  the  estal>li>hment  in  evidence  of 

Mu-h  >upj«i->.-d  licence,  as  in  respect  to  the  plaintiff's  right  to  maintain 

iion  for  th«.-  interest  of  Juan  Villas,  and  also  in  respect  of  the 

udmissiliility  of  tlie  unstamped  memorandum  of  the  llth  of  June, 

In  the  course  of  the  itrgument  it  was  attempted  to  be  contended, 
ou  the  part  of  the  plaintiff  in  error,  that  the  licence  itself  was  void 
either  as  an  infringement  of  the  colonial  navigation  laws,  which  con- 
fined the  trading  of  our  colonies  to  this  country,  and  could  not  be 
\\ith  by  the  licence  of  the  King  alone;  or,  supposing  such 
a  dispensing  power  in  the  King  jure  corona  in  matters  of  trade,  yet 
that  he  could  not  delegate  such  discretionary  power  to  any  other 
person,  and  consequently  could  not  enable  the  Governor  of  the 
Huhama  Islands  to  grant  the  licence  in  question.  But  all  the  Court- 
agreed  that  the  plaintiff's  counsel  was  precluded  from  insisting  upon 
this  objection,  inasmuch  as  it  arose,  if  at  all,  out  of  the  evidence 
:  in  the  bill  of  exceptions ;  in  arguing  which  the  plaintiff  in  error 
•  »n fined  to  the  objections  taken  at  the  trial,  and  stated  on  the 
face  of  the  bill  of  exceptions ;  as  had  been  lately  decided  in  the  House 
of  Lords  in  a  case  of  Howe  v.  Power,  2  New  Rep.  36,  on  a  bill  of 
exceptions  from  Ireland.  Whereas  the  present  bill  of  exceptions 
rather  proceeded  upon  the  admission  that  such  a  licence,  if  it  existed 
in  fact,  would  be  good  :  for  it  insisted  that  the  voyage  and  trade 
insured  were  illegal,  unless  authorised  by  a  regular  licence,  and  that 
was  no  competent  evidence  of  such  a  licence.  On  the  other 
parts  of  the  case, 

Marryat,  for  the  plaintiff  in  error,  objected,  firstly,  that  there 
was  not  sufficient  evidence  of  the  licence;  secondly,  that  the 
memorandum  of  the  llth  of  June,  inasmuch  as  it  varied 
the  original  contract  in  the  policy,  could  not  be  given  in  evidence 
without  a  new  stamp;  thirdly,  supposing  the  licence  and 
memorandum  to  have  been  properly  authenticated,  yet  that 
the  policy  being  upon  the  ship  as  well  as  upon  the  goods, 
the  former  of  which  was  the  property  of  an  alien  enemy,  the  action 
was  not  maintainable  in  time  of  war  for  his  benefit.  First,  he  argued 
that  there  was  no  sufficient  proof  of  the  loss  of  the  licence  itself  to 
let  in  the  secondary  evidence  of  its  contents ;  and  at  any  rate  that 
the  secondary  evidence  given  was  not  the  best  which  the  nature  of 
the  ra><-  alV'-rdi-d.  for  \\.mt  of  producing  the  secretary's  memorandum 
book,  in  which  the  entries  of  the  licences  granted  had  been  made. 
The  full  substance  of  this  objection,  and  the  arguments  urged  in 
support  of  it,  being  stated  in  the  judgment  afterwards  delivered, 
need  not  be  here  repeated.  Secondly,  he  contended  that  the  memo- 
randum of  the  llth  of  June  so  far  varied  the  contract  stated  in  the 
policy  as  to  require  a  new  stamp,  and  did  not  come  within  the  excep- 
tion of  the  13th  section  of  the  statute  35  Geo.  III.  c.  63.  (The  statute 
35  Geo.  III.  c.  63,  section  13,  provides  that  the  Act  shall  not  extend 
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'  to  prohibit  the  making  of  any  alteration  which  may  lawfully  be 
'  made  in  the  terms  or  conditions  of  any  policy  of  insurance,  duly 
'  stamped  as  aforesaid,  after  the  same  shall  have  been  underwritten, 
'  or  to  require  any  additional  stamp  duty  by  reason  of  such  altera- 
'  tion ;  so  that  such  alteration  be  made  before  notice  of  the  deter- 
'  mination  of  the  risk  originally  insured,  <feo.  ;  and  so  that  the  thing 
•  insured  shall   ivinain   the   property   of  the  same  IKTSOM   or  persons; 
'  and  so  that  such  alteration  shall  not  prolong  the  term  insured 
'  beyond  the  period  allowed  by  this  Act ;  and  so  that  no  additional 
'  or  further  sum  shall  be  insured  by  reason  or  means  of  such  altera- 
'  tion.")      It  was  not  merely  an  alteration  of  the  terms  or  conditions 
of  the  same  voyage  before  insured,  but  introduced  altogether  a  new 
subject  of  insurance.       The  precise  subject  of  insurance  was  marked 
only  by  the  time  mentioned  in  the  original  policy,  for  neither  the 
ships  nor  the  particular  goods  were  mentioned ;  it  extended  only  to 
such  specie  and  goods  to  a  certain  amount  as  should  fail  in  any  ship 
or  ships  within  a  given  time;  the  original  time  therefore  made  an 
essential  part  of  the  description  of  the  thing  insured;  that  expired 
on  the  1st  of  June;  and  it  was  not  till  the  llth  that  the  extension 
of  time  was  agreed  upon,  within  which  extended  time  the  loss  hap- 
pened.     The  risk,  therefore,  had  attached  upon  the  first  class  of  ships 
which  sailed  within  the  period  mentioned  in  the  policy,  and  was  at 
an  end  before  the  risk  on  the  second  class  described  in  the  memo- 
randum commenced,  which  was  to  sail  within  a  different  period.     The 
insurance  on  the  second  class  could  never  have  attached  on  the  first. 
Even  an  insurance  on  the  same  ship  for  five  months,  to  commence 
after  the  expiration  of  an  antecedent  insurance  on  it  for  six  months, 
would  be  a  distinct  contract;  a  fortiori,  therefore,  if  the  two  insur- 
ances were  made  on  goods  on  board  different  ships.     Thirdly,  at  any 
rate,  all  insurance  of  an  enemy's  property  is  illegal  (Tofts  v.  Bell, 
8  Term  Rep.  548);  and  no  action  can  be  maintained,  ftagrante  l>f!lo, 
for  the  benefit  of  an  alien  enemy  residing  in   the  hostile  country, 
though  the  aetion  were  ennimenred  and  plea  pleaded  during  an  interval 
of  peace  (Lit.  sec.  198).     Nor  does  it  vary  the  case  that  the  action  is 
prosecuted  in  the  name  of  an  agent  who  is  a  British  subject,  as  in 
Brandon  v.  Nesbitt,  6  Term  Rep.  23,  and  Bristow  v.  Towers,  ibid. 
35,  and  the  objection  may  be  taken  at  any  time  before  judgment  (Le 
Bret  v.  Papillon,  4  East,  502),  if  it  in  any  manner  appear  upon  the 
record  though  not  regularly  pleaded ;  in  which  case  the  judgment  is 
that  the  plaintiff  be  barred  from  further  having  or  maintaining  his 
action.       In  Ricord  v.  Bettenham,  3  Burr.   1734,  indeed,  an  action 
upon  a  ransom  bill  given  in  war  to  an  alien  enemy  was  maintained  in 
time  of  peace ;  but  no  such  action  is   maintainable  in  time  of  war 
(Anthon  v.  Filter,  Dougl.  648,  n.).     It  is  no  answer  to  say  that  the 
trade  itself  having  been  licensed,  everything  necessary  for  the  carry- 
ing it  on  must  be  licensed ;  for  the  licence,  which  is  the  sole  act  of  the 
King,   cannot  do  more  than   dispense  with  the  peculiar  rights  and 
prerogatives  of  the  Crown.     It  protects  the  trader  from  the  capture 
of  British   ships   at  sea ;   it  allows  him   to  import    the  goods',   and 
exempts  them  from  seizure  when  landed;  it  dispenses  with  the  for- 


KENSINGTON        i\«;i.is   .\.\h  .\.\oniKR. 

iViturv  t.i  the  ('ro\\n.   either  as  a  droit  of  admiralty  or  otherwise; 

I. nt   it  cann-'t    iviiiov,    h:  .1  disaliility  ;ts  ;m  alien   enemy  to  BUC 

either   in   In*  «,un    name  or   in   (In-    name  of   his  trustee,   a   disability 
folin. led   in    tin-  (-.minion   lau    fi.i'   tin-   benefit    of  the    Kind's   slll.je. 

cannot    place  him   in    the  eon.lition  or  give  him  the   privilege  of  a 
natural  I... en  subject   in  this  resj>ect. 

The  ('.nut  told  Can,  f..i    tin-   defendants  in  error,  thnt  he  need 
n. .t  argue  tin-  lirst  point  as  to  the  admissibility  of  the  evidence  of  the 

I    showed    either    that    the    original    was 

actually  lost    ,,|-  destroyed,   or  at    least    that    it    was  put   in   a   necessary 

!  struct  ion.  ami  could  not  now  be  expected  to  be  produced. 

That    the   same   sort   of  evidence  of  the   prol«ahle  destruction   of  an 

original  paper  was  admitted  upon  the  trial  by  Mr.  Justice  Johnson, 

Can  then  argued  upon  the  second  point,  as  to  the  necessity  of 
a  new  stamp  on  the  memorandum,  that  the  property  insured,  which 
oods  and  specie  to  a  certain  amount,  remained  the  same,  as  did 
and  the  risks;  the  only  difference  between  the  memo 
randum  and  the  policy  was  an  extension  of  the  time  of  sailing  from 
the  1st  of  June  to  the  1st  of  August,  which  was  no  more  in  effect  than 
an  alteration  in  a  warranty  or  condition  of  the  former  policy  that  the 
ship  or  ships  should  sail  within  a  given  time,  which  the  memorandum 
se.s  with  for  two  months  longer.  The  statute  only  requires  that 
the  alteration  shall  l>e  made  before  notice  of  the  determination  of  the 
risk  :  and,  though  the  memorandum  was  not  made  till  after  the  1st  of 
June,  yet  the  risk  mi.L'ht  well  continue  long  after  that  time,  which 
iie  original  limit  of  the  ship's  sailings;  and  certainly  no  notice 
d  of  it>  determination  when  the  memorandum  was  made. 
Thirdly,  as  to  the  objection  that  this  is  an  action  brought  for  the 
iK-nefit  of  an  alien  enemy,  if  the  contract  of  insurance  were  lawful 
at  the  time  of  making  it.  and  there  be  no  personal  disability  in 
the  plaintiff  to  sue  upon  it.  this  case  does  not  fall  within  any  of  the 
cases  cited.  The  object  of  the  licence  was  the  importation  of  specie 
from  the  Spanish  colonies  into  our  own,  which  is  of  great  importance 
to  the  prosperity  of  the  latter,  and  has  always  been  favoured  by 
the  Legislature.  The  statutes  27  Geo.  III.  c.  27,  30  Geo.  III.  c.  29, 
31  Geo.  III.  c.  28,  sec.  7,  32  Geo.  III.  o.  37,  and  37  Geo.  III.  c.  77, 
have  all  relaxed  the  system  of  the  colonial  navigation  laws  in  this  and 
similar  respects.  In  like  manner  the  King  has  relaxed  in  favour  of 
this  trade  his  U-lliirerent  rights  by  granting  licences  of  this  descrip- 
tion from  time  to  time.  And  by  his  general  instructions  of  the  28th 
of  March.  1798,  to  the  governors  of  colonies,  commanders,  and 
others,  he  authorises  the  carrying  on  of  this  trade  in  Spanish  ships, 
and  orders  them  to  be  received  as  friends  in  our  colonial  ports.  The 
trade  is  illegal  in  the  subjects  of  Spain,  and  highly  penal  in  its 
consequences,  and  every  encouragement  and  protection  on  our  part 
is  necessary  to  induce  them  to  engage  in  it.  The  King's  licence 
therefore  is  for  the  benefit  of  the  kingdom.  And  that  he  has  power 
to  licence  the  trading  with  an  enemy  is  recognised  in  many  of  the 
books,  and  lately  by  Lord  Kenyon  in  Vanflyrk  v.  Whitmor,  .  1 
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476.  Then  if  the  trading  be  legal,  it  follows  that  all  other  contracts 
incident  to  such  trading,  usual  and  proper  for  carrying  the  licence 
into  effect,  must  be  legalised  also.  The  trade  is  expressly  authorised 
to  be  carried  on  in  Spanish  ships,  and  the  English  owner  must  there- 
fore  contract  with  the  Spanish  captain  for  freight.  The  amount  of 
freight  must  depend  on  the  expenses  and  risks  of  the  voyage;  by  so 
much,  therefore,  as  they  may  !*.•  diminished  by  insurance  the  freight 
will  be  so  much  less.  It  was  lawful  for  Read  to  have  agreed  \\ith 
Villas,  in  consideration  of  the  latter  risking  his  ship  in  the  voyage  for 
Read's  benefit,  to  pay  him  for  it  in  case  of  a  loss.  This  would  be  the 
same  in  effect  as  an  insurance  of  it.  And  unless  Villas  could  have 
insured  his  ship,  engaged  in  such  a  mercantile  adventure  for  the 
benefit  of  an  English  subject,  and  licensed  by  the  Kin*:,  he  would  have 
demanded  MI  much  more  freight.  So  it  would  have  Keen  lawful  for 
Read  to  have  bought  the  goods  for  so  much  less  at  the  mouth  of  tin- 
port  of  Ilavaimah,  in  consequence  of  taking  upon  himself  the  risk  of 
the  voyage  to  Nassau.  That  in  substance  would  be  a  contrail  i.f 
insurance;  and  the  difference  of  the  price  at  tin-  llavannah  and  at 
Nassau  is  the  amount  of  the  premium  of  insurance.  The  Spaniard 
cannot  insure  in  his  own  country,  because  there  the  tia.li  is  illegal; 
unless  therefore  he  can  insure  here,  th<  KiiL'lish  subject  must  pay  so 
much  more  for  the  goods  as  the  risk  would  be  valued  at,  or  else 
the  Spaniard  will  licit  engage  in  the  trade  at  all.  If,  then,  the  trade 
must  be  carried  on,  if  at  all,  in  Spanish  vessels,  for  no  others  can 
clear  out  of  their  harbours,  and  it  cannot  U-  carried  on  at  all  wit Imut. 
paying  the  Spaniard  for  the  risk  of  the  voyage  in  some  shape  or 
other,  the  licence  to  insure  the  Spanish  ship  is  consequential  upon 
th.  licence  to  trade,  and  is  in  truth  most  beneficial  for  the  British 
subject.  But  it  would  be  nugatory  to  permit  the  Spaniard  to  insure 
his  ship,  if,  in  case  of  a  loss,  the  contract  of  insurance  could  not  be 
enforced  against  the  underwriter.  The  cases  referred  to  against  the 
right  of  action  by  or  in  behalf  of  an  alien  enemy  do  not  apply, 
because  there  the  trading  was  without  licence,  and  therefore  illegal 
in  the  subject.  But  here  the  sovereign,  to  whom  is  confided  the 
power  of  peace  and  war,  has  remitted  the  rights  of  war  in  respect 
of  the  trading  in  question,  and  extended  his  protection  to  it.  Public 
writers  (Bynck.  Qusest.  Jur.  Pub.  lib.  1,  c.  3)  on  the  law  of  nations 
say  that  the  party  licensed  is  to  be  considered  as  if  in  amity  with  the 
sovereign  who  grants  the  licence.  The  plaintiff  on  the  record  is  a 
British  subject,  in  whom  there  is  no  personal  disability,  and  the  Court 
will  not  take  notice  of  any  trust  for  the  purpose  of  working  injustice. 
If  the  ship  had  been  taken  as  prize  and  libelled  in  the  Admiralty, 
no  doubt  the  party  might  have  sued  there  (the  case  of  The  "Hoop  " 
was  referred  to,  1  Rob.  210,  &c.)  in  consequence  of  the  licence. 
(Lord  Ellenborough,  C.J.,  observed  that  there  were  common  law 
authorities  to  show  that  an  enemy  coming  here  under  a  safe  conduct 
might  sue  in  our  Courts  (vide  Wells  v.  Williams,  1  Salk.  46).) 

Marryatt,  in  reply,  said  that  in  Wells  v.  Williams  the  distinction 
was  taken  between  an  alien  enemy  residing  in  his  own  country  and 
one  residing  here  under  a  safe  conduct,  the  latter  of  whom  only  could 
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siiv    in    tin-    Courts    here.      'l'h;it    this    \\:ts   ;in    attempt     to   extend    tin-, 
privileges  of  tin-  licence  heyoiid  \\li.it   it   was  meant   to  convey.       I 
.special   in   tin-  terms  ol'  it.   not   even  to  trade  <_'eiierally,    l)iit    in  a  par 
licular  instance,  and  still  less  to  sue.       That   the  legality  ol'  the  coiitract 
would  •    authority  to  sue  upon   it  ;  for,   hou  i   or  moial 

it    miirht    In-   at    tlu-   time   it    was  entered   into,    yet    if   tin-   contracting 

were  of  another  nation,  with  which  we  \\eiv  after\\anU  <  \ 
in   hostilities,    he  could    not    sue   here  during   the   war.       Indeed. 

f  an  alien  enemy  was  founded  upon  an  admission  of  the  legality 
of    the    contract    when    made,    and    objected    only    to    the    personal    dis 
aliiiity  of  the  pally  to  sue.  ('i/r.   ndr.    nilt. 

Lord  KllenhorouL'h,  C.J.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  record  upon  which  the  writ  of  error  was  hroutrht, 
and  also  the  hill  of  exceptions  tendered  to  the  opinion  and  direction 
of  tlie  Chief  Justice  delivered  upon  the  trial  at  nixi  j>riux — 

The  counsel  for  the  defendant  helow,  the  now  plaintiil'  in  error, 
relied  upon  three  exceptions  to  the  opinion  of  the  Chief  Justi- 

red  at  nisi  jiriiK — First,  that  the  exigence  of  any  regular  licence 
authorising  the  voyage  and  trade  in  question,  which  were  illegal  unless 
so  authorised,  was  not  proved  l>y  any  i-ompctent  evidence.  That  the 

•    and  trade  ill  question  mi«rht  l>e  so  authorised  was  not  disputed. 

!ly.  that  the  plaintiff's  upon  this  record  could  not  in  a  Court  of 

force  liy  >.u  it   a  policy  for  the  In-netit   of  a  person,  who,  at  tlie 

time  of  effect  i  HIT  the  policy,  and  when  the  risk  attached,  and  also  at 

the   time  of  the  trial,   was  an  alien  enemy.        Thirdly,   that   the   un- 

stani]H'd  memorandum  of  the   llth  of  .lune.    ISOO.   was  not  admissilile 

in    evidence    as    competent    to    extend    the   original    time   of   sailing 

•  •Hey  from  the   1st  of  June  to  the   1st  of  August. 

(This  was  the  order  in   which   the  questions  were   argued;   l>ut 

in  reportiii'_r  the  arguments  I  ha\-  1  the  two  last  for  the  Iteiiefit 

of  the  arrangement.)     As  to  the  first  of  ;  ption>.  there  is  no 

doulit  that  the  original  existence  of  the  licence  in  question  \\a.s  com 
peteiit  to  he  proved  in  the  manner  it  was,  l>y  parole,  provided  its 

;'ter  due  -eardi  made  for  the  ptirpose  of  tindimr  it .  was  sufficiently 
evtahlislied.  The  hahit  of  the  governor's  secretary  to  di'strov  or  put 
aside  sui-h  licences  amongst  the  waste  pajK'fs  of  his  otlice,  as  not 
l)ein«r  of  any  furth.  1:  and  that  he  sujijiosed  !:• 

•sith    the    licence    in    question    in    the   same    manner,    though    he 
ire    he    had    d  It.          H'1    recollected    all    application 

lieiiiL'  made  to  him  for  the  licence  hy  Head,  to  whom  it  had  been 
•.'ranted,  and  the  fact  of  his  searching  for  it  ;  hut  lie  did  not  recollect 
whether  upon  such  search  he  found  it.  though  he  did  not  think  thai 
he  found  it.  We  are  of  opinion  that  this  evidence  satisfies  what  the 
law  requif  !i.  and  e^tahlishes  \\ith  iva-.mahle 

certai'  licence  hein^lost.       It   w;iv  m,t   to  he  e\; 

that  the  \\iine-x  should  !K'  ahle  to  speak  with  more  confident  certainty 
to  a  fact,  to  which  his  attention  would  not  he  particularly  drawn  at 
the  time,  on  account  of  any  imp-  eitiL'  supposed  to  heloti^  to 

it.  As  to  the  non  production  of  the  secretary's  memorandum  hook, 
in  which  he  had  made  entries  of  licences  for  hi-  own  and  the  L'ovenior's 
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information,  that  book,  if  it  had  existed  and  been  in  the  secretary's 
hands  ready  to  be  produced,  could  not  have  been  produced  at  the  trial 
in  proof  of  the  fact  of  granting  any  particular  licence;  the  only  use 
which  it  could  have  been  allowed  to  answer  being  by  way  of  memo- 
randum, to  refresh  tin-  memory  of  the  secretary  who  made  the  entries, 
when  he  should  be  railed  a-*  a  witness.  The  fact  of  its  loss  being 
proved,  so  as  to  let  in  tin-  secondary  evidence  of  its  contents,  that 
matter  was  sufficiently  established  by  parole;  and  there  is  no  question 
made  as  to  the  legal  competence  of  such  a  licence  t<>  authorise  the 
voyage  and  trade  in  question. 

As  to  the  second  question,  whether  the  plaintiffs  upon  this  record, 
who  are  British  subjects  duly  coinjK-tent  to  sue  in  their  own  persons, 
can  in  a  Court  of  law  enforce  by  suit  a  policy  f..r  the  benefit  of 
another  person  who  was  an  alien  enemy  whin  the  policy  *M  effected, 
&C.,  was  so  at  the  trial,  and  still  is.  so  :  the  negative  of  this  proposition 
is  strongly  contended  on  behalf  of  the  plaintiff  in  error,  on  the 
authority  of  the  cases  of  Bri*t»<r  \.  Tinn-rx,  (\  Term  Rep.  35,  and 
ttrandnn  v.  .\W,,//,  ih'nl .  23.  But  it  will  be  recollected  that  in  those 
cases  the  party  interested,  and  on  whose  behalf  the  suit  was  main 
tained,  was  an  alien  enemy,  a  hose  recovery,  through  the 

medium  of  his  British  tin-tee,  tin-re  ezilted  this  objection,  that  the 
property  to  be  covered  by  the  policy  belonged  to  an  alien  enemy,  and 
that  any  protection  afforded  to  such  property,  by  means  of  a  contract 
of  indemnity,  directly  and  materially  contravened  the  public  interest, 
which  was  concerned  in  the  precariousness  or  destruction  of  such 
property.  In  the  present  instance  no  such  public  policy  of  the 
country  is  contravened  by  sustaining  and  giving  effect  to  such  a 
trust;  but,  on  the  contrary,  this  country,  in  furtherance  of  the  same 
policy  which  allows  the  '..'ranting  of  licences  to  authorise  the  trade, 
ought  to  give  effect  to  the  ordinary  means  of  indemnity,  by  which 
that  trade  (from  the  continuance  of  which  the  public  must  be  supposed 
to  derive  a  benefit)  might  be  best  promoted  and  secured.  And, 
although  the  King's  licence  cannot,  in  point  of  law,  have  the  effect 
of  removing  the  personal  disability  of  the  trader  in  respect  of  suit,  so 
as  to  enable  him  to  sue  in  his  own  name,  it  purges  the  trust,  in  respect 
to  him,  of  all  those  injurious  qualities  in  regard  to  the  public  interest, 
which  constituted  the  particular  ground  of  objection  to  the  trust  in  the 
two  cases  in  6  Term  Rep.  which  have  been  so  much  relied  upon  in 
argument  on  the  part  of  the  defendant  in  error.  As,  therefore,  there 
is  in  this  case  no  legal  incompetence  to  sue  in  the  parties  suing,  and 
no  public  interest  which  stands  in  the  way  of  the  maintaining  this 
suit  for  the  benefit  of  those  who  were  the  objects  of  the  licence 
authorising  the  trade  in  question,  it  does  not  appear  to  us  that  the 
right  of  the  plaintiffs  to  recover  can  be  well  resisted  on  this  ground. 

The  third  objection  arose  on  the  unstamped  memorandum  of  the 
llth  of  June,  1880,  which  was  said  not  to  fall  within  the  proviso  con- 
tained in  the  13th  section  of  the  statut§  35  George  III.  c.  63.  And 
this  objection  was  shaped  two  ways — first,  that  the  memorandum  was 
in  reality  made  after  notice  of  the  determination  of  the  risk  originally 
insured;  and,  secondly,  that  it  introduces  a  new  subject  of  insurance 
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in  thin^  not  before  insure'!  It  was  argued  that  it  was  after  notice 
nf  the  di  i.  i  munition  of  the  risk  originally  insured,  because  by  the 
trims  nf  i  In-  policy  tin-  risk  insured  was  goods  shipped  on  board 
ships  \\hich  should  sail  IH  -I'oiv  the  1st  of  June;  and  this  memorandum 
was  imt  addt-d  till  the  llth  of  June,  at  which  time  it  was  notorious 
that  tho  1st  of  June  was  past,  and  that  therefore  the  risk  had 

rmined.       But   this  part  of   the  objection  is  founded  on  a  mis- 
application of  the  u  i  in  ••  determination  of  the  risk  insured,"  which 

us  that  determination  of  it  which  is  occasioned  by  the  lose  or  safe 
arrival  of  tin-  tiling  insured,  or  by  the  final  end  and  conclusion  of  the 
.iml  this  memorandum  is  stated  by  the  bill  of  exceptions  to 
have  IM  en  written  on  the  policy  (as  in  fact  it  must  have  been)  before 
tin-  loss  hapi>ened.  The  second  way  of  shaping  this  objection  to  the 
ineinorantlum  was  that  it  introduces  a  new  subject  of  insurance,  or 
tiling  not  la-fore  insured,  viz.,  goods  on  board  ships  sailing  after  the 
1st  of  June,  the  object  of  insurance  being  pointed  out  or  marked 
(.nly  by  the  time  of  the  sailing  of  the  ships  on  board  which  the  goods 
should  be.  To  dispose  of  this  part  of  the  objection,  it  is  not  neces- 
to  determine  whether  the  introduction  of  a  new  subject  of  insur- 
ance will,  under  all  circumstances,  make  a  new  stamp  necessary; 
in.ismm-h  as  we  are  of  opinion  that  in  this  case  no  new  subject  of 
insurance  is  introduced  by  it.  The  insurance,  as  it  originally  stood 
upon  the  policy  and  the  memorandum  of  the  6th  of  May,  was  on 
goods  and  specie  on  board  of  ship  or  ships  sailing  between  the  1st 
of  October,  1799,  and  the  1st  of  June,  1800,  being  the  property  which 
should  first  sail  to  the  amount  of  £45,000,  and  upon  the  vessels 
which  should  carry  the  goods;  which  in  effect  is  an  insurance  on 
property  to  a  certain  extent  ascertained  by  its  priority  of  sailing, 
with  a  limitation  as  to  the  time  of  sailing,  and  also  an  insurance 
upon  the  vessels  carrying  it.  The  essential  part  of  the  description 
is  the  priority  of  the  sailing  and  the  amount  of  the  property;  for 
after  property  to  that  extent  had  once  sailed,  the  policy  could  not 
attach  upon  any  further  property  exceeding  that  sum;  and  if  property 
to  a  less  extent  had  sailed,  a  return  of  premium  in  proportion  to  the 
property  sailing  short  of  the  sum  insured  would,  of  course,  have 

i  deniaiidalile  by  the  assured.  The  property  which  it  was  the 
object  of  the  policy  to  cover  was  as  much  ascertained  by  its  voyage, 
and  by  its  Ix-ing  that  \\hich  should  first  sail,  as  if  it  had  been 
described  l>y  any  other  circumstance  or  mark  by  which  it  might  have 
been  distinguished  from  any  other  thinir  :  and  it  was  as  much  the 
same  thing  as  if  it  had  l>een  a>specifia  chattel  capable  of  appropriate 
description  by  it*  weight,  measure,  quality,  or  kind  of  package:  and 
it  would  he  difficult  to  show  that  an  insurance  on  a  thing,  the  identity 
of  which  could  be  so  ascertained,  on  ship  or  ships,  sailing  between 
the  1st  of  October  and  the  1st  of  June,  was  not  an  insurance  on  the 
samr  thing,  if  the  underwriters  should  agree  by  a  memorandum  to' 
continue  insurers  on  it,  if  it  should  sail  in  any  vessel  or  vessels  between 
the  Ut  of  OctnlM-r  and  the  1st  of  August.  The  time  of  sailing  would 
indeed  IK-  e\ti  ml.  d  li\  such  agreement,  but  the  object  of  the  insurance 
would  continue  the  same.  So  in  this  case,  unless  the  quantity  of 
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property,  which  to  the  amount  of  £45,000  would  first  sail  from  the 
Havannah  to  Bahama,  and  the  vessels  carrying  the  same  between  the 
1st  of  October  and  the  1st  of  June,  could  be  different  from  that  which 
might  first  sail  on  the  same  voyage  between  the  1st  of  October  and 
the  1st  of  August,  no  new  subject  of  insurance  is  introduced.  If  the 
enlarged  time  of  sailing  could  make  property,  which  might  sail,  after 
property  to  the  amount  of  £45,000  had  sailed,  the  object  of  the 
insurance;  that  is,  if  it  could  make  the  first  last  and  the  last  lii^t, 
a  new  subject  of  insurance  would  l>e  introduced;  but  if  it  cannot, 
an  extension  of  the  time  will  not  operate  to  make  the  policy  cover 
a  different  thing  from  that  which  it  originally  embraced.  For  if 
before  the  1st  of  June  property  to  the  specified  annum!  had  sailed, 
the  extension  of  the  time  could  have  added  nothing  to  that  which 
the  policy  would  have  covered  as  it  originally  stood.  And  if  property 
to  that  amount  had  not  sailed  before  the  1st  of  June,  the  extension  of 
time  could  only  cover  with  the  protection  nf  the  policy  so  much  of  the 
original  subject  of  insurance  which  had  not  sailed  In- fore  the  1st  of 
June,  viz.,  so  much  of  the  i'-l .">,()()( I  which  should  first  sail  but  had 
not  sailed  before  that  day.  And  as  the  priority  of  sailing  will 
tain  the  identity  of  the  vessels,  it  will  equally  ascertain  the  identity 
of  the  property.  For  these  reasons  we  think  there  is  no  weight  in  tin- 
third  objection,  and  that  therefore  tin-re  muxt  be  judgment  for  tin- 
defendants  in  error,  the  plaintiffs  below. 

The  like  judgment  was  given  in  other  cases  on  similar  policies, 
some  on  ships  alone,  others  on  goods  alone. 


[Mere  non-interference  with  an  alien  enemy  does  not  imply  a 
licence  to  reside  in  this  country.] 

BOULTON  AND  ANOTHER  v.  DOBREE. 
NISI  PRITTS.     1808.  2  CAMPBELL,  163. 

THE  first  count  of  the  declaration  was  upon  a  policy  of  insurance  on 
the  ship  "  Neutrality,"  at  and  from  Vera  Cruz  to  London,  with 
permission  to  touch  and  take  in  goods  at  the  Havannah.  The  interest 
was  averred  to  be  in  Halvor  Elieson.  The  money  counts  followed. 

Pleas — (1)  The  general  issue  to  the  whole  declaration.  (2)  To 
the  special  count,  that  the  promise  therein  mentioned  was  made  to 
the  plaintiffs  as  the  agents  of  Halvor  Elieson;  that  Halvor  Elieson 
is  a  subject  of  the  King  of  Denmark,  between  whom  and  our  King 
there  is-  an  open  war;  "  and  that  the  said  Halvor  Elieson  was  and 
"  still  is  an  enemy  of  our  said  lord  the  now  King,  adhering  to  his 
' '  enemies,  and  not  resident  within  the  dominions  of  our  said  lord 
"  the  now  King  under  or  by  virtue  of  any  letters  of  safe  conduct  or 
"  any  licence  or  protection  of  our  said  lord  the  now  King." 

Replication — "  That  the  said  Halvor  Elieson  before  the  commence- 
"  ment  of  the  said  action  was,  and  from  thence  hitherto  hath  been, 
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"  and  >iill  .t  within  tin.-  dominions  of  our  said  lord  the  now 

tin-  licence  and  under  the  protection  of  our  said  lord  the 
"•--concluding  to  tin-  country. 

I  In-  plaintiffs  «;avc    in  evidence  a  licence,  dated  22nd  January, 

1807,  under  th.  manual,  mentioning  by  name  the  Danish 

ship  "  Neutrality,"  llahoi   Klie^m  master,  and  authorising  her  upon 

ii  conditions  to  undertake  the  voyage  in  question.     It  likewise 

appeared  that,  the  ship  l>eing  lost  near  the  coast  of  Ireland,  Captain 

ii  came  to  London  about  six  months  ago,  and  has  resided  here 

nee,  without  any  restraint  \\liatever  hein-r  put  upon  his  person. 

Lord  Kllenborough — The  plaintiffs  are  bound  to  show  that  Elieson 

•  lent  in  this  country  by  the  licence  of  our  lord  the  King.     What 

do  you  tender  as  a  licence  for  this  purpose? 

The  Attorney-General — The  licence  legalising  the  voyage.  That 
authorise*  Halvor  Elieson  to  go  with  his  ship  to  an  enemy's  country, 
and  to  import  a  cargo  from  thence  into  Great  Britain.  It  therefore 
operates  as  a  licence  to  his  residing  here  to  manage  the  concerns 
iily  Crowing  out  of  the  voyage.  He  has  been  proved  to  be 
resident  within  the  dominions  of  our  lord  the  King,  and  he  clearly 
is  so  "  by  the  licence  and  under  the  protection  of  our  said  lord  the 
"  Kin«r."  Thi>  is  the  issue. 

Lord  Ellenlwrouirh  said — Elieson  could  not,  under  those  circum- 
con>idered  as  an  alien  enemy,  residing  in  this  country 
\\  ith  the  Kind's  licence.  Although  he  went  at  large,  it  did  not  appear 
that  the  (iovernment  knew  he  was  in  the  kingdom.  To  support  the 
replication,  it  was  necessary  either  to  produce  a  protection  granted 
to  Elieson  as  an  alien  enemy,  or  to  show  in  some  way  that  his  stay 
here  had  been  sanctioned  by  the  King  after  the  commencement  of 
hostilities  with  Denmark. 

The   plaintiff   was   nonsuited,    and    the   Court  of    King's    Bench 
afterwards  refused  to  set  aside  the  nonsuit. 


[The  registration  of  an  alien  enemy  in  this  country  Is  not 
necessarily  conclusive  evidence  of  an  implied  licence  to 
reside  here,  if  an  express  licence  is  required  at  the  time.] 

MARGARET    ALCIATOR    v.    SMITH. 
NISI  PRIUS.     1812.  3  CAMPBELL,  244. 

ACTION  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange. 
Plea,  alien  enemy.  Replication,  that  the  plaintiff,  before  and  at 
the  time  of  the  commencement  of  this  suit,  was  resident  in  this 
kingdom  by  the  licence  and  permission  of  our  lord  the  King; 
whereupon  issue  waa  joined. 

The  plaintiff,  who  is  a  native  of  France,  came  into  this  country 
in  the  year  17'.»7.  and  has  resided  openly  in  London  ever  since.      On 
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the  5th  of  October,  1798,  she  obtained  a  licence  under  38  Geo.  III. 
c.  77.  Soon  after  the  passing  of  43  Geo.  III.  c.  155  she  registered 
her  place  of  abode  at  the  Queen  Square  Police  Office;  but  she 
obtained  no  other  licence  till  1st  of  June,  1812,  when  the  present 
cause  was  at  issue. 

Garrow,  for  the  plaintiff,  contended  that  under  these  circum- 
stances she  must  be  taken  to  have  been  resident  here  at  the  time 
of  action  brought  by  the  permission  of  our  lord  the  King.  His 
power  to  grant  this  did  not  depend  upon  the  statute,  but  was  an 
inherent  prerogative  of  the  Crown.  Therefore  the  first  licence  of 
1798  might  still  be  considered  as  in  force.  At  any  rate,  from  the 
long  and  unmolested  residence  of  this  lady  in  England  it  might  be 
presumed  that  she  resided  here  by  the  licence  of  the  King,  which 
need  not  necessarily  be  in  writing. 

Lord  Ellenborough — The  first  licence  is  not  granted  by  the  King 
in  virtue  of  the  prerogative  royal,  but  by  an  officer  of  State  wliT 
the  provisions  of  a  particular  statute;  therefore,  when  that  statute 
expired,  the  licence  of  1798  must  have  expired  along  with  it.  Tho 
licence  granted  1st  June,  1812,  contains  no  recital  of  any  permission- 
to  the  plaintiff  to  reside  here ;  and  there  is  no  evidence  that  Govern- 
ment knew  of  her  being  in  this  kingdom  at  the  time  when  the 
action  was  commenced.  How  can  the  jury  say,  therefore,  that  she 
was  then  resident  in  this  kingdom  with  the  licence  and  permission 
of  our  lord  the  King? 

Plaintiff  nonsuited. 


[An  alien  enemy,  residing  in  England,  who  has  complied  with  the 
requirements  as  to  registration  under  the  Aliens  Restriction 
Act,  1914,  and  the  Aliens  Restriction  Order,  1914,  made  there- 
under, has  an  implied  licence  to  reside  in  this  country,  and 
so  can  sue  during  the  present  war.] 

PRINCESS    THURN    AND    TAXIS    v.    MOFFITT. 

CHANCERY  DIVISION.     1914.  WEEKLY  NOTES,  24th  Oct., 

1914,  p.  379. 

Alien  Enemy — Right  to  sue  as  Plaintiff — Residence  in  United 
Kingdom — Registration — Aliens  Restriction  Act,  1914  (4  &  5  Geo.  V. 
c.  12) ;  Aliens  Restriction  Order,  1914. 

This  was  an  action  in  which  the  plaintiff,  the  alleged  wife  of 
Victor,  Prince  of  Thurn  and  Taxis,  a  Hungarian  and  alien  enemy, 
claimed  to  restrain  the  defendant  from  continuing  certain  alleged 
libels  to  the  effect  that  the  defendant  and  not  the  plaintiff  was  the 
real  wife  of  Prince  Victor. 

The  plaintiff  resided  in  the  United  Kingdom,  and  had  complied 
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with  tli--  ir.jui!  :<>u  miller  the  Alien*  Resti 

I  I,  ami  tin-  Aln-iis  Ki -ii.ciiun  Order,  1914,  made  thereunder. 
1'riiir.  elf  \\us  :t<liiiitt.-<lly  an  alien  enemy  resident  out 

4ii'  tin-    I  i.iic.l   Kingdom. 

This  \sas  an  application  l>y  the  defendant  to  stay  ull  proceedings 
by  the  plaintiff  in  the  action,  on  the  ground  that  the  plaintiff  was  an 
alien  viieiuy,  ami  therefore  disentitled  to  any  relief  from  the  Court. 
Mamio-  B.irnett,  for  the  application. 

II.  A  M' Cardie,  for  the  plaintiff,  submitted  that  an  alien  enemy 
n-si<lin«:  in  this  country  with  the  express  or  implied  licence  of  the 
(Y<>\\n  \\as  entitled  to  the  protection  of  the  Courts  of  this  country, 
i erred  to  Wells  v.  Williams,  1697,  1  Salk.  46,  1  Lord  Raymond, 
282 ;  Janson  v.  Driefontein  Consolidated  Mines,  [1902]  A.C.  484, 
505,  506,  per  Lord  Lindley ;  Pitt  Cobbett's  Cases  on  International 
Law,  Part  II.,  p.  90;  Boulton  v.  Dobree,  1808,  2  Camp.  163; 
Alciator  v.  Smith,  1812,  3  Camp.  244;  Hall's  International  Law, 
6th  ed.,  p.  388;  Westlake's  International  Law,  2nd  ed.,  Part  II., 
p.  54;  and  distinguished  The  "Hoop,"  1799,  1  C.  Rob.  196;  The 
"Chile,"  ante  (i.e.,  Weekly  Notes),  p.  355,  and  The  "Marie 
"  Glcuter,"  ante  (i.e.,  Weekly  Notes),  p.  357. 

Sargant,  J.,  said  that  there  appeared  to  be  a  general  impression 
that  during  the  continuance  of  a  state  of  war  an  alien  enemy  as 
such  was  not  entitled  to  any  relief  at  law  as  a  plaintiff  in  the  Courts 
of  this  country,  but  in  his  lordship's  opinion  that  proposition  was  too 
widely  stated,  and  did  not  apply  to  a  person  in  the  position  of  the 
plaintiff  in  the  present  case.        The  plaintiff  was   residing   in   this 
country,  now  and  when  the  war  began,  and  she  had  duly  registered 
herself  under  the  recent  Act,  which,  with  the  proclamations  under 
it,  amounted  not  merely  to  a  permission,  but  to  a  command  to  stay 
in  this  country  and  within  a  particular  area.       The  law  was  correctly 
stated  in  Hall's  International  Law,  6th  ed.,  p.   388,   as  follows:  — 
'  When  persons  are  allowed  to  remain,  either  for  a  specified  time 
'  after  the  commencement  of  war,  or  during  good  behaviour,  they 
'  are  exonerated  from  the  disabilities  of  enemies  for  such  time  as 
'  they,  in  fact,  stay,  and  they  are  placed  in  the  same  position  as 
'  other  foreigners,  except  that  they  cannot  carry  on  a  direct  trade 
'  in   their  own  or  other  enemy  vessels  with  the  enemy  country." 
rhe  passage  was  supported  by  the  case  of  Wells  v.   Williamt.       In 
his  lordship's  opinion,  therefore,  as  the  right  sought  to  be  enforced 
was  an  individual  right  and  not  a  right  claimed  through  the  plaintiff's 
husband ;  she  had  by  the  Act  and  her  registration  under  it  the  right 
to    enforce   her   claim    notwithstanding   the    state   of   war   existing 
between  this  country  and  her  own,  and  the  application  must,  there- 
fore, be  refused. 

Solicitors — Harrington,  Edwards  &  Cobban;  Carter,  Harrison  & 
Armstrong. 
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[The  internment  of  a  registered  alien  enemy  during  the  present 
war  does  not  operate  as  a  revocation  of  the  licence  to  reside 
in  this  country  which  is  implied  in  registration.  Hence  he 
can  sue  on  a  lawful  contract  made  after  the  outbreak  of 
war  despite  his  internment.] 

SCHAFFENIUS  v.  GOLDBERG. 
COURT  OF  APPEAL.  [1916]  I  K.B.   284. 

THE  plaintiff  was  a  German  by  birth,  and  had  resided  in  this  country 
for  twenty-two  years,  and  had  carried  on  business  here  during  that 
time.  Immediately  after  the  outbreak  of  this  war  he  registeivl 
himself  under  the  provisions  in  force  for  the  registration  of  aliens. 
In  March,  1915,  he  entered  into  an  agreement  of  finance  with  the 
defendant,  and  there  was  nothing  in  the  agreement  itself  to  suggest 
that  it  was  otherwise  than  perfectly  free  from  objection.  A  con- 
siderable sum  of  money  was  admittedly  due  from  the  defendant  to 
the  plaintiff  under  the  agreement.  The  plaintiff  was  interned  in 
July,  1915,  and  this  action  was  raised  in  September  for  the  recovery 
of  the  money  lent  by  the  plaintiff  and  damages  for  breach  of  contract. 
The  only  point  that  was  tried  was  whether  the  plaintiff  could  take 
any  proceedings,  having  regard  to  his  internment.  Younger,  J., 
made  a  declaration  that  the  contract  between  the  plaintiff  and  the 
defendant  was  not  affected  by  the  plaintiff's  internment,  and  that 
the  plaintiff  was  entitled  to  sue  upon  the  contract.  The  defendant 
appealed. 

Lord  Cozens-Hardy,  M.R.,  said  that  the  case  of  Porter  v. 
Freudenberg,  [1915]  1  K.B.  857,  decided  that  for  the  purpose  of 
trading  it  was  not  a  person's  nationality  that  determined  whether 
he  was  an  alien  enemy.  It  decided  also  that  registration  operated 
as  a  licence  by  the  Crown  to  the  registered  person  to  reside  here. 
Such  a  licence  could,  of  course,  be  revoked  by  the  Crown,  but  there 
was  no  circumstance  in  this  case  which  could  be  suggested  for  one 
moment  as  affording  evidence  of  revocation,  unless  it  was  the  intern- 
ment, which  took  place  in  July,  1915.  There  was  a  new  point  taken 
in  this  case.  It  was  argued  that,  though  registration  had  the 
effect  of  a  permission  from  the  Crown  to  remain  in  this  country, 
that  permission  only  lasted  so  long  as  the  licensee  did  not  molest 
the  Crown  and  was  not  molested  by  it,  and  it  was  further  argued 
that  the  plaintiff  was  plainly  molested  by  being  interned  in  the 
Isle  of  Man.  There  was  absolutely  no  authority  for  this  contention. 
One  authority  relied  upon  was  Wells  v.  Williams,  1  Ld.  Raym.  283, 
1  Salk.  46,  but  the  reliance  was  placed  upon  one  passage  only,  which 
was  to  be  found  in  Lord  Raymond's  report  of  the  case,  and  was  not 
in  Salkeld's  report.  Then  it  was  argued  that  there  was  no  authority 
at  all  for  the  plaintiff's  contention,  but  that  there  was  authority 
against  it,  because  it  had  been  laid  down  that  an  interned  prisoner 
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not  apply  for  a  writ  of  habeas  corpus  (Rex  v.  Superintendent 
of  Vine  Street  I'nhcr  Station,  ex  jtnrt>  LtJinmnn,  [1916]  1  K.B.  268). 
Hut  this  was  a  vrry  ilitlVivnt  question  from  tliat  case.  His  lord- 
ship thought  that  Sjinn  tttiurtjh  v.  Bannatyne,  1  Bos.  &  P.  163,  was 
an  authority  in  support  of  the  view  that  the  plaintiff  could  sue.  The 
appeal  must  be  dismissed. 

Bankee,  L.J.,  said  that  as  a  prisoner  of  war  the  plaintiff's  position 
upon  the  authorities  was  quite  clear.  He  was  entitled  to  maintain  an 
action.  He  was  in  no  worse  position  than  any  other  individual  who 
was  in  custody  for  an  offence.  The  reference  to  molestation  in 
Wells  v.  Williams,  1  Ld.  Raym.  282,  was  a  reference  to  something 
that  might  be  evidence  of  a  licence,  if  it  had  been  given,  having  been 
withdrawn,  or  there  having  been  no  licence  at  all. 

Warrington,  L.J.,  gave  a  judgment  to  a  similar  effect. 


(b)  CONTRACTS  OF  PRISONERS  OF  WAR. 

[A  contract  made  between  an  alien  enemy  and  a  British  subject, 
who  is  a  prisoner  of  war,  is  not  void,  although  entered 
into  during  the  existence  of  war.  But  it  is  unenforceable 
by  action  until  the  conclusion  of  peace.] 

ANTOINE  v.  MORSHEAD,  BART. 
COURT  OF  COMMON  PLEAS.     1815.  6  TAUNTON,   237. 

THIS  was  an  action  upon  five  bills  of  exchange,  all  drawn  by  the 
father  of  the  defendant,  a  British  subject,  on  the  12th  of  September, 
1806,  while  he  was  detained  a  prisoner  at  Verdun,  in  France,  during 
the  late  war  with  that  country,  payable  some  to  Tyndall,  some  to 
Estwioke,  both  British  subjects,  in  like  manner  detained  prisoners 
there,  at  one  year  after  date,  indorsed  to  the  plaintiff,  who  was  a 
French  subject  and  a  banker  at  Verdun,  and  accepted  by  the  de- 
fendant. I  lie  cause  was  tried  at  Guildhall  at  the  sittings  after 
Easter  term,  1815,  before  Gibbs,  C.J.,  when  it  was  contended  on 
the  part  of  the  defendants  that  it  would  be  treason  to  pay  the  bills 
by  the  statute  34  Geo.  III.  c.  9,  ss.  1,  4.  Gibbe,  C.J.,  refused  to  hear 
the  objection  ;  he  did  not  know  to  what  extent  it  might  be  carried, 
but  if  it  could  be  supported  to  its  full  extent,  many  of  our  miserable 
fellow-subjects  detained  in  France  must  have  starved.  It  was  also 
objected  that  this,  being  a  contract  with  an  alien  enemy,  was  not 
merely  suspended  during  the  war,  but  absolutely  void  ;  the  Chief 
Justice  thought  otherwise,  and  the  jury  found  a  verdict  for  the 
plaintiff. 

Vaughan,  Serjt. ,  on  a  former  day  in  this  term,  moved  for  a  rule 
nisi  on  both  these  objections,  when  it  being  suggested  on  the  part 
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of  the  plaintiff  that  the  statute  34  Geo.  III.  c.  9  had  expired  at  the 
peace  of  1800  and  never  had  been  re-enacted,  the  Court  gave  time  to 
ascertain  that  fact,  and  that  being  found  to  be  the  case,  Vaughan 
now  moved  upon  the  second  objection  only,  namely,  that  the  in- 
dorsement of  the  bill  to  an  alien  enemy  was  void.  For  this  he 
cited  Anthon  v.  Fisher  (Doug.  650,  note  to  Cornu  v.  Blackburne), 
where  it  is  held  that  no  action  can  be  maintained  by  an  alien  in  the 
Courts  of  this  country  on  a  ransom  bill,  because  it  is  a  right  rlalmcd 
to  be  acquired  by  him  in  actual  war.  Lord  Ashburton's  argument 
in  Ricord  v.  Bettenham  (3  Burr.,  1734),  which  decision  is  over- 
ruled by  Anthon  v.  Fisher,  is  to  be  called  in  aid.  If  a  bond  be 
given  to  an  alien  enemy,  it  is  good  quoad  the  obligor,  but  void  quoad 
the  obligee,  that  is,  it  endures  only  for  the  benefit  of  the  Crown  (Ro. 
Abr.,  Alien,  B.  pi.  1,  Danv.  Abr.).  And  if  so  of  a  bond,  the  law 
must  be  alike  on  a  bill  of  exchange.  So  it  is  of  contracts  of  insur- 
ance made  with  an  alien  enemy,  Flindt  v.  Waters  (15  East,  266). 
Lord  Ellenborough,  C.J.,  says  the  defence  of  alien  enemy  may  go  to 
the  contract  itself,  on  which  the  plaintiff  sues,  and  operate  as  a 
perpetual  bar;  though  in  that  case  the  contracting  party  having 
become  an  enemy  after  the  contract,  it  was  held  to  be  only  a  tem- 
porary suspension  of  the  right  to  sue,  but  he  showed  a  disposition 
to  confirm  the  cases  of  Brandon  v.  Nesbitt  (6  T.R.  23)  and  Bristow 
v.  Towers  (6  T.R.  35).  No  case  has  decided  that  a  contract  made 
with  an  alien  enemy  in  time  of  war  may  be  ever  afterwards 
enforced.  Chief  Baron  Gilbert  (Hist,  of  Common  Pleas,  205)  lays 
down  that  upon  the  plea  of  alien  enemy  the  right  of  the  plaintiff 
is  forfeited  to  the  Crown,  as  a  species  of  reprisal  upon  the  State 
committing  hostility. 

Gibbs,  C.J. — It  will  not  be  useless  to  consider  what  legal  pro- 
positions can  be  deduced  from  the  cases  cited  on  behalf  of  the  de- 
fendant, and  to  try  how  far  they  are  applicable  to  the  present  case. 
This  is  no  bill  of  exchange  drawn  in  favour  of  an  alien  enemy,  but 
by  one  subject  in  favour  of  another  subject,  upon  a  subject  resident 
here,  the  two  first  being  both  detained  prisoners  in  France ;  the 
drawer  might  legally  draw  such  a  bill  for  his  subsistence.  After 
the  bill  is  so  drawn,  the  payee  indorses  it  to  the  plaintiff,  then  an 
alien  enemy.  How  was  he  to  avail  himself  of  the  bill  except  by 
negotiating  it,  and  to  whom  could  he  negotiate  it  except  to  the 
inhabitants  of  that  country  in  which  he  resided?  I  can  collect  but 
two  principles  from  the  cases  cited  by  the  counsel  for  the  defendant, 
and  they  are  principles  on  which  there  never  was  the  slightest 
doubt.  First,  that  a  contract  made  with  an  alien  enemy  in  time 
of  war,  and  that  of  such  a  nature  that  it  endangers  the  security, 
or  is  against  the  policy  of  this  country,  is  void.  Such  are  policies 
of  insurance  to  protect  an  enemy's  trade.  Another  principle  is 
that,  however  valid  a  contract  originally  may  be,  if  the  party  become 
an  alien  enemy  he  cannot  sue.  The  Crown,  during  the  war,  may 
lay  hands  on  the  debt,  and  recover  it;  but  if  it  do  not,  then  on 
the  return  of  peace  the  rights  of  the  contracting  aliens  are  restored, 
and  he  may  himself  sue.  No  other  principle  is  to  be  deduced. 
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!.«•  laid  out  ..i  tin-  <-a.M  in  it*  creation 

a   contract   made  \\ith   an   alien   enemy.        '1  ho  second  question   is, 
whether  th<«   l>ill   came   to   the   hands  of  the  plaintilT   \>y  a  good   title. 
the  circumstances  of  this  case,  not  meaning  to  lay  down  any 
il  rule  beyond  this  case,  I  am  of  opinion  that  the  indorsement 
to  tlu»  plaint  it;'  1  i»  him  a  legal  title  in  this  hill,  on  which 

^n<:  niitrht  have  sued  in  the  time  of  war,  and  he  not  having 
so  done,  the  plaintiff  might  sue  after  peace  was  proclaimed. 
Heath,  J.,  was  absent. 

Chamhre,  J. — I  am  perfectly  of  the  same  opinion,  and  it  would 
be  of  very  mischievous  consequence  if  it  were  otherwise. 

Dallas,  J. — This  is  not  a  contract  between  a  subject  of  this 
country  and  an  alien  enemy,  nor  is  it  a  contract  of  that  sort  to 
which  the  principle  can  be  applied.  That  principle  is,  that  there 
shall  be  no  communication  with  the  enemy  in  time  of  war,  but  this 
is  a  contract  between  two  subjects  in  an  enemy's  country,  which  is 

ily  legal. 
Rule  refused. 


[It  is  no  defence  to  an  action  on  a  bill  of  exchange  that  the 
plaintiff  sues  in  trust  for  an  alien  enemy,  if  such  bill  was 
drawn  by  a  British  subject,  when  a  prisoner  of  war,  upon 
a  British  subject  here.] 

DAUBUZ    v.    MORSHEAD,    BART. 
COURT  OF  COMMON  PLEAS.     1815.  6  TAUNTON,  332. 

Tins  was  an  action  upon  a  bill  of  exchange  for  £2020,  drawn  by  Sir 
John  Morshead,  Bart.,  deceased,  at  Verdun,  where  he  had  during  the 
late  war  been  detained  by  the  French  Government,  and  accepted  by  the 
defendant,  his  son,  in  favour  of  Borau  Barti,  and  indorsed  to  the  plain- 
tiff. Upon  the  trial  of  the  cause,  at  the  sittings  at  Guildhall  -after 
Trinity  terra,  1815,  before  Gibbs,  C.J.,  one  line  of  defence  taken, 
and  proved,  was,  that  as  to  all  the  contents  of  the  bill,  except  £80, 
the  plaintiff  was  only  a  trustee  for  an  alien  enemy.  Gibbs,  C.J., 
without  pronouncing  what  would  become  of  the  money  when  recovered, 
and  whether  the  Crown  might  or  might  not  lay  hands  on  it,  thought 
the  plaintiff  entitled  to  recover  the  whole  amount,  and  the  jury 
accordingly  found  a  verdict  for  the  plaintiff. 

Lens,  Serjeant,  now  moved  to  set  aside  the  verdict,  and  have  a 
new  trial,  not  impugning  the  direction  of  the  Chief  Justice,  but  upon 
an  affidavit  that  the  bill  was  given,  as  to  all,  except  £80,  for  a  gaming 
debt ;  but  his  affidavit  stating  only  information  and  belief,  and  there 
being  evidence  that  the  plaintiff  had  by  letter  asked  for  time,  and 
had  been  indulged  for  several  years,  the  Court 

Refused  the  rule. 


CONTRACTS    MADE    WITH   ENEMIES 
BEFORE   WAR. 

(i)  EXECUTED   CONTRACTS. 

[A  contract  made  with  an  alien  enemy  and  executed  by  him  before 
the  outbreak  of  war  is  not  made  void  by  such  outbreak.  It 
is  only  rendered  unenforceable  by  him  during  the  existence 
of  the  war.] 

JOHN    GABRIEL    ALCINOUS     v.     CARL    GUSTAVE    NIGREU. 
QUEEN'S  BENCH.     1854.  4  ELLIS  AND  BLACKBURN,  217. 

ACTION  for  work  and  labour.     Plea — That  "the  plaintiff  is  an  alien 

'  born  (that  is  to  say),  born  in  the  Empire  of  Russia,  and  that  the 

'  plaintiff  is  an  enemy  ^  of  our  lady  the  Queen,  born  of  alien  father 

'  and  alien  mother,  and  was  not  nor  is  a  subject  of  our  lady  the 

'  Queen  by  naturalisation,  denisation,  or  otherwise.       And  that  the 

'  plaintiff  is  residing  in  this  kingdom  without  a  licence,  safe  conduct, 

'  or  permission  of  our  lady  the  Queen.       And  the  defendant  further 

'  says  that  the  plaintiff  has  become  such  enemy  as  aforesaid  since 

"  the  last  pleading  in  this  action."       Demurrer  in  the  new  statutable 

form.       Joinder. 

Unthank,  in  support  of  the  demurred — The  plea  of  alien  enemy 
has  always  been  held  to  require  great  certainty.  The  Common  Law 
Procedure  Act,  1852  (15  &  16  Vic*,  cap.  76),  sees.  50,  51,  puts  an 
end  to  all  objections  which  could  only  be  taken  by  special  demurrer, 
and  requires  the  Court  to  give  judgment  according  to  the  very  right 
of  the  cause  ;  but  in  such  a  plea  as  this  the  defendant  has  no  right 
unless  he  negatives  every  possible  ground  on  which  the  plaintiff  could 
sue.  The  form  of  the  plea  has  always  been  that  the  plaintiff  adheres 
to  a  Power,  an  enemy  of  the  Queen.  Here  it  is  only  averred  that 
the  plaintiff  is  an  enemy;  that  would  be  true  of  a  pirate,  though  the 
subject  of  a  friendly  Power.  (Lord  Campbell,  C.J. — It  is  averred  he 
was  born  in  the  Empire  of  Russia ;  and  we  must  take  judicial  notice 
that  the  Emperor  of  Russia  is  at  war  with  our  sovereign.)  Then 
statute  7  &  8  Viet.  cap.  66,  sec.  6,  gives  every  alien  who  has 
obtained  a  certificate  from  the  Secretary  of  State  every  privilege  of 
a  British  subject,  except  those  of  being  a  member  of  the  Privy 
Council  or  of  Parliament.  This  plea  should  show  that  the  plaintiff 
has  not  such  a  certificate.  (Lord  Campbell,  C.J. — Perhaps  it  need 
not  be  negatived  by  the  plea,  but  you  should  reply  that  you  have 
such  a  certificate  if  it  be  so.  But  does  not  the  averment  that  he  is 
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here  without  txjnnission  of  the  Queen  negative  it?)    Even  on  general 

doiuunvr,  11  M-auvly  does;  but  this  plea  of  ;ilien  enemy  must  still  be- 

t      V  .  .  was  not  calK-d  u{»on  to  argue. 

1    CanipU-11,    C.J.—  I     am    of    opinion     that    tin-    di-U.-i.dant    W 
.i-d  to  our  judgni' 

should  In.-  anxious  to  -ive  the  Russian  plaintiff,  though  an 

TV  advantage  which  the  law  of  England  gives  him.     The 

iiaving    been    entered    into    before   the   commencement   of 

ho>tilitu-s   is  valid;   and,   \\hi-n  peace  is  restored,  the  plaintiff  may 

o  it  in  our  Courts.       But,   \>y  the-  law  of  England,  so  long  as 

1'iwail  IK-  cannot  sue  here.       The  only  question  therefore 

is  as  to  tin-  .sufficiency  of  the  plea  as  pleaded.       I  think  that,  when  it 

nvd  that  the  plaintiff  is  not  here  by  permission  of  the  Queen, 

in  substance  averred  that  the-  plaintiff  has  not  the  certificate  of 

tin-  Solitary  of  State;  in  short,  that  he  has  not  the  permission  of 

-in1  i-ntitled  to  act  for  the  Queen.       I  think  therefore  that  the 

plea  is  good  in  substance. 

Coleridge,  Wightman,  and  Erie,  Js.,  concurred. 
Judgment   for  defendant. 


[The  right  of  an  alien  enemy  to  payment  of  a  debt  is  only 
suspended  by  war,  and  may  be  enforced  upon  the  restora- 
tion of  peace.  In  bankruptcy,  therefore,  an  alien  enemy's 
claim  is  admitted,  but  under  reservation  of  payment  of  the 
dividend  to  him  during  war.] 

BOUSSMAKER,  EX  PARTS. 
Hi'.H  COURT  OF  CHANCERY.     1806.  13  VBSBT,  71. 

1 1 IK  object  of  this  petition  was  to  be  admitted  to  prove  a  debt 
under  a  Commission  of  Bankruptcy,  which  the  Commissioners  refused 
to  admit,  upon  the  objection  that  the  creditors  applying  to  prove 
were  alien  enemies. 

Mr.  Perceval,  in  support  of  the  petition — This  proof  ought  to  be 
admitted  at  least.  It  will  be  another  consideration  whether  the 
petitioners  shall  receive  dividends.  But  clearly  the  other  creditors 
ought  not  to  be  ]>e.nuitted  to  take  the  dividends  accruing  upon  this 
debt,  for  the  Crown  will  be  entitled.  There  is  no  law  now  subsisting 
that  a  debtor  to  an  alien  enemy  shall  not  pay  the  debt,  the  Act  of 
Parliament  to  prevent  that  in  the  last  war  having  expired,  and  not 
being  renewed.  Upon  the  common  law  undoubtedly  the  objection 
might  be  made  by  the  debtor  by  plea.  The  demand  would  survhe 
at  the  end  of  the  war,  the  suit  only  being  suspended.  The  effect  of 
that  suspension  will  be  obtained,  admitting  the  proof,  either  by  not 
pi-rnut tin^r  tin-in  to  take  u  dividend  or  by  having  it  paid  into  Court. 
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There  is  no  allegation  that  these  persons  were  alien  at  the  date  of 
the  contract. 

The  Lord  Chancellor — If  this  had  been  a  debt  arising  from  a 
contract  with  an  alien  enemy  it  could  not  possibly  stand,  for  the 
contract  would  be  void  (Evaiis  \.  Iticlntrdton ,  1  Mer.  4G9  ;  Ex  ixntc, 
Schmaling,  Buck.  93  ;  Potts  v.  Bell,  3  Term  Rep.  548  ;  Willison  v. 
Patteson,  7  Taunt.  439,  in  which  case  this  petition  is  supposed  to 
have  been  heard  by  Lord  Eldon).  But,  if  the  two  nations  were  at 
peace  at  the  date  of  the  contract,  from  the  time  of  \var  taking 
place  the  creditor  could  not  sue;  but,  the  contract  bein<_r  originally 
good,  upon  the  return  of  peace  the  right  would  survive.  It  would 
be  contrary  to  justice,  therefore,  to  confiscate  this  dividend.  Though 
the  light  to  recover  is  suspi-ndi-d,  that  is  no  reason  why  the  fund 
should  be  divided  among  the  other  creditors.  The  point  is  of  great 
moment  from  the  analogy  to  the  case  of  an  action,  and  it  is  true  a 
Court  of  law  would  not  take  notice  of  the  objection  without  a  plea. 
It  must  appear  upon  the  record.  Has  the  case  of  a  contract  origin- 
ally good,  and  the  right  suspended  by  war,  never  before  occurred? 
Yet  I  do  not  know  an  instance  of  an  application  by  an  alien  enemy 
to  the  Court  to  keep  the  fund  until  his  right  to  sue  should  survive. 
The  policy,  avoiding  contracts  with  an  enemy,  is  sound  and  wise ; 
but  where  the  contract  was  originally  good,  and  the  remedy  is  only 
suspended,  the  proposition,  that  therefore  the  fund  should  be  lost,  is 
very  different. 

Let  a  claim  be  entered  and  the  dividend  be  reserved.1 


(ii)  EXECUTORY  CONTRACTS. 

* 

(a)  GENERAL  RULES. 

[If  the  contract  can  be  lawfully  performed  by  the  British  Govern- 
ment having  waived  its  strict  rights,  it  is  valid  and 
enforceable.] 

CLEMENTSON  v.  BLESSIG  AND   ANOTHER. 

COURT  OP  EXCHEQUER.     1855.  11  HURLSTONE  AND  GORDON'S 

EXCHEQUER  REPORTS,  135. 

THE  declaration  stated  that  one  Louis  Stiffel,  on  behalf  of  himself 
and  certain  other  persons  whose  names  are  unknown  to  the  plaintiff, 
but  who,  together  with  the  said  Louis  Stiffel,  carried  on  trade  and 
business  at  Odessa  in  partnership,  under  the  style  or  firm  of  Stiffel 

1  See  the  distinction  upon  the  case  of  an  insurance  of  foreign  property  in  this 
country,  followed  by  a  war  with  the  country  of  the  assured  ;  a  loss,  incurred  by 
the  hostile  act  of  this  country,  cannot  be  recovered  even  upon  the  return  of  peace. 
Ex  parte  Lee,  13  ves.  64,  Brandon  v.  Curling,  4  East,  401. 


CLEMENTSON  v.  BL  SSIG  AND  ANOTHER. 

Hi-others,  had  given  to  the  plaintiff  an  order  for  about  £300  worth 
bo  U>  delivered  t>\  tin-  plaintiff  to  a  carrier  to  be  forwarded 
for  shipment ;  and  thereupon,  in  consideration  that  the  plaintiff, 
;it  the-  request  of  the  defendants,  would  execute  such  order,  and  would 
••>  the  defendants  a  sum  of  money  amounting  to  one  and  a 
quarter  per  centum  on  the  invoice  amount  of  the  price  of  «uch  goods, 
ami  would  |«>rmit  the  defendants  to  debit  the  said  firm  or  partner- 
ship of  Stiflel  Brothers  with  the  price  of  such  goods,  and  to  receive 
such  price  for  the  use  of  the  defendants,  and  would  deliver  the 
can-H-r's  receipt  for  such  goods  to  the  defendants,  the  defendants 
promised  the  plaintiff  that  they  would  accept  the  plaintiff's  draft 
at  four  months'  date  for  the  invoice  amount  of  such  goods,  against 
and  ««n  the  plaintiff  delivering  to  the  defendants,  and  on  the  defend- 
ants receiving,  the  carrier's  receipt  for  such  goods;  and  the  plaintiff, 
relying  on  the  same  promise  of  the  defendants,  executed  such  order 
as  aforesaid  :  and,  although  the  plaintiff  hath  performed  all  con- 
ditions precedent  necessary  to  be  done  and  performed,  and  was  ready 
and  willing  to  do  all  things  which  it  was  necessary  for  him  to  be 
ready  to  do,  and  all  things  have  been  done  and  happened  before  this 
suit  to  entitle  the  plaintiff  to  have  the  said  draft  accepted  by  the 
defendants,  yet  the  defendants  have  not  accepted  the  said  draft,  but 
so  to  do  wholly  neglect  and  refuse. 

Plea — That  the  said  Louis  Stiffel  and  the  said  other  persons  for 
whom  and  on  whose  behalf  the  said  order  was  given,  as  in  the 
declaration,  mentioned,  at  the  time  of  the  agreement  between  the 
plaintiff  and  the  defendants,  in  the  declaration  mentioned,  and  con- 
tinually from  thence  hitherto,  were  and  are  aliens  resident  out  of 
the  dominions  of  Her  Majesty  the  now  Queen,  to  wit,  at  Odessa, 
in  the  empire  of  Russia;  and  that  after  the  making  of  the  said 
agreement,  and  before  any  breach  thereof  by  the  defendants,  and 
l>efore  and  at  the  time  when  the  plaintiff  was  to  have  dispatched 
the  goods  in  execution  of  the  said  order,  the  said  Louis  Stiffel  and 
the  said  other  persons  respectively  became  and  were,  and  still 
continue  to  be,  the  enemies  of  our  lady  the  now  Queen,  by  reason 
\\lu-reof  the  plaintiff  could  not  lawfully  despatch  or  cause  to  be 
delivered  the  said  goods  to  the  said  Louis  Stiffel  and  the  other 
persons,  in  execution  of  the  said  order 

Replication — That  in  the  declaration  of  war,  bearing  date  the 
28th  day  of  March,  A.D.  1854,  made  by  Her  Majesty  the  now  Queen 
ri  the  Emperor  of  Russia,  Her  Majesty  waived  her  right  of 
sei/in«r  enemies'  property  laden  on  board  a  neutral  vessel,  unless  it 
should  be  contraband  of  war;  and  by  a  certain  Order  of  Her  Majesty 
•  •uncil,  bearing  date  the  29th  day  of  March,  A.D.  1854,  it  was 
ordrr.nl  that  Russian  merchant  vessels  in  any  ports  or  places  in 
Her  Majesty's  dominions  should  be  allowed  until  the  10th  day  of 
May  then  next,  six  weeks  from  the  said  28th  day  of  March,  for 
loading  their  cargoes  and  departing  from  such  ports  or  places  :  and 
that  such  Russian  merchant  vessels,  if  met  at  sea  by  any  of  Her 
Majesty's  ships,  should  be  permitted  to  continue  their  voyage  if, 
upon  examination  of  any  of  their  papers,  it  should  appear  that  their 
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cargoes  were  taken  on  board  before  the  expiration  of  the  above 
term;  provided,  amongst  other  things,  that  nothing  therein  con- 
tained should  extend,  or  be  taken  to  extend,  to  Russian  vessels  having 
on  board  any  article  prohibited  or  contraband  of  war. 

Averments — That  the  goods  in  the  declaration  mentioned  were 
not  prohibited  or  contraband  of  war,  and  were,  long  before  the 
expiration  of  the  said  space  of  six  weeks,  delivered  by  the  plaintiff 
to  the  said  carrier  to  be  forwarded  for  shipment,  pursuant  to  the  said 
contract ;  and  that  the  same  might  and  could  have  been  shipped 
and  put  on  board  a  ship,  pursuant  to  the  said  Order  in  Council, 
within  the  said  space  of  six  weeks,  and  within  the  true  intent  and 
meaning  thereof. 

Demurrer  and  joinder. 

Gray,  for  the  plaintiff  (Alexander  with  him) — First,  the  plea 
affords  no  answer  to  the  action.  The  contract  on  which  the  plaintiff 
declares  is  not  a  contract  between* the  plaintiff  and  an  alien  enemy, 
but  a  contract  between  the  plaintiff  ami  the  defendant,  a  subject 
of  this  realm.  It  will  be  argued  that  the  performance  of  the 
contract  became  illegal  when  the  person  to  whom  the  goods  were 
to  be  consigned  became  ah  alien  enemy.  But  there  is  no  illegality 
in  executing  a  contract  made  with  an  alien  who,  at  the  time  of 
making  it,  was  legally  competent  to  contract,  but  who  afterwards 
becomes  an  enemy.  It  is  conceded  that  it  is  unlawful  to  trade  with 
an  enemy  without  a  licence  from  the  Crown  (Potts  v.  Bell,  8  T.R. 
548);  and,  if  this  contiact  had  IMTII  made  after  tlir  declaration  of 
the  war,  it  would  have  been  illegal.  But  on  these  pleadings  it  must 
be  assumed  that  the  goods  were  manufactured,  and  all  that  remained 
to  be  done  was  to  despatch  them;  and  there  is  no  illegality  in 
delivering  to  an  alien  enemy  goods  manufactured  under  a  lawful 
contract.  Therefore  if  the  question  depended  on  the  plea  alone,  the 
plaintiff  would  be  entitled  to  judgment.  But,  even  if  the  plea  is 
good,  the  replication  is  an  answer  to  it.  The  replication  sets  out 
the  Order  in  Council,  which  is  tantamount  to  a  licence  from  the 
Crown  to  ship  the  goods.  After  that  Order,  there  was  nothing  to 
prevent  the  goods  being  delivered  by  shipment  on  board  either  a 
Russian  or  a  neutral  vessel. 

Phipson,  for  the  defendants  (Keating  with  him) — The  plea  is  good 
and  the  replication  bad.  The  plaintiff  agreed  to  deliver  to  the 
defendants  certain  goods  for  shipment  to  Odessa,  and  the  subsequent 
declaration  of  war  rendered  the  shipment  illegal.  The  contract  is 
not  with  the  defendants,  but  with  an  alien,  who  afterwards  becomes 
an  enemy;  the  defendants  only  guaranteed  the  payment  for  the 
goods.  The  contract  being  rendered  illegal  by  an  act  of  State, 
is  dissolved,  or,  at  all  events,  its  performance  is  prohibited.  Potts 
v.  Bell,  8  T.R.  548,  decided  that  it  is  illegal  for  a  subject  in  time 
of  war,  without  a  licence  from  the  Crown,  to  bring  even  in  a  neutral 
ship  goods  from  an  enemy's  port,  which  were  purchased  by  his  agent 
resident  in  the  enemy's  country,  after  the  commencement  of  hostili- 
ties, although  it  may  not  appear  that  they  were  purchased  of  an 
enemy.  That  decision  was  founded  on  the  case  of  The  "  Hoop,"  1 
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in   which   Si,    \\     Soott  explains  the  grounds 

on    which    trailing    with    an    enemy    is    interdicts!.         It   makes    no 
that   the  ted  into  before  the  declaration 

of  war.        In   /'off*  v.   Hill  war  had   not    U-i-n  declared  at  the  time 
a  pmcha>ed,    though   lett.-r>   of   marque  and   reprisals 
had  been  granted.       'l'h«-  law   is  thus  stated  in  Abbot  on  Shipping, 
p.   596,    8th    edition: — "  An«itl,  d    rule   of   law    furnishes   a 

dissolution  of  these  contracts   l>y   matters  i-xtrinsio.      If  an   a 

IK-  made  to  do  an  act  lawful  at  the  time  of  such  agreement,  hut 
afterwards,  and  before  the  performance  of  the  act,  the  JH  rformance 
be  rendered  unlawful  l>y  the  (Jovernment  of  the  country,  the  agree- 
nkMit  is  absolutely  dissolved.  If.  therefore,  before  the  commenoe- 
<>f  a  voyage,  war  or  Imstiities  should  take  place  between  tlic 
State  to  which  the  ship  or  cargo  belongs,  and  that  to  which  the;. 
destined,  or  commerce  lx.-t  \\een  them  IK-  wholly  prohibited,  the 
contract  for  conveyance  is  at  an  end  ;  the  merchant  must  unlade  his 
!s,  and  the  owners  find  another  employment  for  their  ship." 
11  Jiark-ir  v.  Hodgson,  X  M.  &  Sel.  267,  Lord  Ellenborough, 
('..I.,  expressed  an  opinion  that  where  the  performance  of  a  contract  is 
rendered  unlawful  by  the  Government  of  the  country,  the  contract  is 
dissolved.  (Alderson,  B. — What  illegality  would  there  be  in  the 
lants  accepting  the  plaintiff's  draft?)  The  consideration  for 
the  acceptance  was  the  consignment  of  the  goods  to  Odessa,  and 
that  is  prohibited.  (Martin,  B. — The  Order  in  Council  rendered 
the  shipment  legal  (linckir  \ .  .l//.vA//,  5  M.  &  Sel.  25).  The 
replications  are  bad ,  inasmuch  as  they  do  not  show  that  the  goods 
niitrht.  have  been  shipped,  within  the  period  mentioned  in  the  Order, 
on  hoard  a  IIu«xian  vessel  then  being  in  an  English  port.  The 
delivery  of  the  goods  to  the  defendants  for  shipment  did  not  make 
it  their  duty  to  ship  them,  unless  they  could  lawfully  do  so  :  and 
the  facts  stated  in  the  plea  show  that  they  could  not.  (Pollock, 
C.B. — The  Order  in  Council  applies  to  enemies'  property  on  board 
neutral  vessels  sailing  to  any  port.)  It  could  never  have  been 
intended  to  legalise  a  traffic  with  the  enemy  1>\  Kmrlish  subjects. 
He  also  referred  to  Espoxito  v.  Bowden,  Q.B.,  E.T.,  28th  of  April, 
1855. 

Pollock,  C.B. — I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  question  is  whether  the  contract  is  illegal,  and 
therefore  in  law  incapable  of  being  performed.  I  am  of  opinion 
that  it  is  not.  Apart  from  the  declaration  of  war  with  Russia, 
the  case  would  be  free  from  doubt.  The  defendants,  on  the  plaintiff 
doing  certain  things,  undertake  to  accept  the  plaintiff's  draft.  The 

ff,  having  done  those  things,  calls  upon  the  defendai 
perform  their  undertaking,  when  they  set  up  as  a  defence  the  illegality 
of  the  transaction,  in  answer  to  which  the  plaintiff,  in  his  replica- 
tion, sets  out  the  Order  in  Council.  I  am  of  opinion  that  the 
Order  in  Council  rendered  the  transaction  capable  of  being  per- 
formed. The  defendants  might  within  the  time  limited,  have 
shipped  the  goods  on  board  a  neutral  or  a  Russian  vessel,  and  so 
have  delivered  them  to  the  persons  for  whom  they  were  intended, 
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Alderson,  B. — I  am  of  the  same  opinion.  There  was  nothing 
illegal  to  be  done  by  the  defendants,  inasmuch  as  they  might  have 
performed  their  contract  without  committing  any  illegal  act. 

Platt,  B. — I  am  also  of  opinion  that  the  plaintiff  is  entitled  to 
judgment.  The  plaintiff  has  performed  his  part  of  the  contract,  and 
there  was  no  illegality  in  the  defendants  doing  what  was  required 
of  them.  It  is  argued  that  the  declaration  of  war  rendered  the 
transaction  illegal,  but  the  Order  in  Council  excepts  cargoes  loaded 
in  particular  vessels,  and  therefore  the  defendants  might  have  sent 
the  goods  in  that  manner. 

Martin,  B. — I  also  think  that  the  plaintiff  is  entitled  to  judgment. 
It  seems  to  me,  for  the  reason  already  given,  that  there  is  nothing 
illegal  in  this  transaction.  My  present  impression  is  that  even  if 
there  had  been  no  Order  in  Council,  this  contract  might  have  been 
legally  performed.  Where  there  is  a  contract  for  the  sale  of  goods 
by  a  British  subject  to  an  alien  who  is  legally  competent  to  contract, 
the  property  vests  in  him;  and  if  he  afterwards  becomes  an  enemy, 
he  still  retains  the  property,  subject  to  forfeiture  to  the  Crown. 
That  is  in  accordance  with  the  doctrine  laid  down  in  Com.  Dig. 
"  A*lien  "  (C.  2  (C.  4)).  Nothing  but  an  Act  of  Parliament  can 
render  illegal  a  contract  which  was  legal  in  its  inception ;  and  there- 
fore I  think  that  in  this  case  the  property  would  vest  in  the  alien 
enemy,  subject  to  forfeiture  to  the  Crown.  Then  by  the  Order  in 
Council  the  Crown,  under  certain  circumstances,  waives  its  right  to 
deal  with  the  property  of  the  enemy.  Therefore,  assuming  that 
this  was  a  contract  between  the  vendor  and  vendee,  I  am  inclined 
to  think  that  there  would  have  been  nothing  illegal  in  performing 
it  unless,  in  the  course  of  the  voyage,  the  plaintiff  dealt  with  the 
alien  enemy. 

Judgment  for  the  plaintiff. 

Note. — This  subject  may  be  considered,  first,  with  reference  to 
contracts  or  dealings  with  an  alien  enemy ;  secondly,  as  to  contracts 
with  an  alien,  unexecuted  at  the  time  of  the  declaration  of  war; 
thirdly,  as  to  executed  contracts. 

First — All  the  foreign  writers  on  international  law  concur  in 
opinion  that  the  immediate  and  necessary  consequence  of  a  declara- 
tion of  war  is  to  interdict  all  intercourse  or  dealing  between  the 
subjects  of  the  belligerent  States.  That  doctrine  is  founded  on  the 
principle  that  a  declaration  of  war  puts  not  only  the  adverse  govern- 
ments, in  their  political  capacity,  at  war,  but  renders  all  the  subjects 
of  the  one  the  enemies  of  all  the  subjects  of  the  other  (Vattel, 
bk.  3,  o.  5,  s.  70;  Grotius,  bk.  3  c.  3,  8.  9;  Bynkershoeck.  Quaest. 
Jur.  Pub.,  bk.  1,  c.  3;  Burlamaqui,  pt.  4,  c.  4,  s.  20;  Malby,  Droit 
Public  de  L'Europe,  torn.  6,  p.  356,  c.  11,  div.  12).  Vattel,  indeed, 
goes  so  far  as  to  say  "  that  the  declaration  of  war  authorises  and 
"  even  obliges  every  subject,  of  whatever  rank,  to  secure  the  persons 
"  and  things  belonging  to  the  enemy  when  they  fall  into  his  hands  " 
(bk.  3,  c.  15,  s.  227)  ;  but,  as  observed  by  Sir  J.  Nicholl  in  Potts  v. 
Bell,  8  T.R.  554,  this  is  by  custom  limited  to  those  who  have  com- 
missions from  their  respective  governments  for  that  purpose.  By 
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the  maritime  law,   trading   «:th   the  enemy   without  a  licence  from 
uniformly  adjudged  a  cause  of  confiscation.       In 

the  CUM- of '/'/„•  ••//,*!//. "  1  !{'..!..  A.lin.  IN-p.  I'.'S.  SirW.  S.-..tt  urfglM 
na  one  reason  f«>r  tin-  rule  the  consequence  which  might  foil 

person,  under  colour  of  commercial  correspondence,  was 
ry  on  any  other  species  of  intercourse  which  we  might 
think  tit.  Another,  bol  | erhaps  less  satisfactory  reason  assigned, 
ia  the  total  inability  of  the  enemy  to  enforce  the  contract.  The 
learned  judge  cites,  as  instances  of  the  strictness  of  the  rule,  the 
following  aniniii:  other  cases: — In  The  "  Bella  Guidita"  decided  in 

louse  of  Lords  on  appeal  in  1785,  it  was  held  unlawful  for  a 
!i  subject  to  scud   supplies  to  the   British   plantations   in  the 

da  Island^  whilst  in  ]«»s*ession  of  the  French.  In  The 
"  Klnii/hf-id,"  decided  in  17'.i.~>,  corn  had  been  shipped  by  a  British 
ami  Dutch  house  from  Rotterdam  to  Nantes  in  December,  1792, 
before  hostilities  were  declared  between  Franco  and  England,  but 
from  various  accidental  causes  the  ship  was  prevented  from  sailing 
until  \\ar  had  been  declared,  and  it  was  held  that  the  cargo  was 
lawfully  condemned.  In  the  case  of  The  "  William,"  decided  in 
claimants  were  British  merchants  residing  in  Granada, 
who  had  considerable  debts  owing  to  them  from  French  merchants 
in  Cuadaloupe,  and  the  sugars  in  question  had  been  received  in 
payment  l>y  the  agents  of  the  claimants,  and  shipped  on  their 
account,  but  the  remittance  was  held  unlawful.  Again,  in  the  case 
of  The.  "Neptune,"  6  Rob.  Adm.  Rep.  405,  Sir  W.  Scott  says—"  It 
"  is  well  known  that  a  declaration  of  hostilties  naturally  carries  \\ith 
"it  an  interdiction  of  all  commercial  intercourse;  it  leaves  the 
"  In-Hitrefe-nt  countries  in  a  state  that  is  inconsistent  with  the  relations 
"  of  commerce."  It  makes  no  difference  that  the  goods  were  pur- 
< -h.-LM.d  l>efore  the  war  (The  "  St.  Philip,"  cited  by  Sir  J. 
Nioholl  in  Potts  v.  Bell,  8  T.R.  556).  And  even  where  an  English- 
man attempted  to  remove  from  the  enemy's  country  his  property 
acquired  In-fore  the  war,  the.  property  was  confiscated  ("  Jtiff route 
"  Louisa  Margaretha,"  cited  by  Sir  W.  Scott,  1  Rob.  Adm.  Rep. 
203  ;  1  B.  <fe  P.  349,  note ;  see  also  the  observations  of  Sir  W.  Scott  in 
The  "  Odin,"  1  Rob.  Adm.  Rep.  248;  The  "Cosmopolite,"  1 
Adm.  Rep.  8 ;  The  "  Neptunus,"  6  Rob.  Adm.  Rep.  403 ;  The 

•de  Hoop,"  1  Edw.  Adm.  Rep.  328).       The  same  rule  ha*  ,,,, 
vailed  in  the  common  law  from  a  very  early  period.       In  the  treatis 
he   rOffioe  del   Admiralty,   it   in  said — "Item  soit  enquis  de  toms 
"  ceux  qui  entrecoinmuiKMit,  vendent  on  achstent,  avec  aucuns  des 
"  ennemis  de  i  MW  La  Hoi,  sans  license  especiale  du  Roi  ou 

"  de  son  amiral  "  :  1  HoiiL'hton.  art.  3,  and  note;  Seldon's  note 
to  Fortescue.  he  Laud.  I,«LT.  AIIL'..  ch.  32;  see  also  2  Roll,  173, 
pl.  :? ;  Bro.  tit.  "  Deni/<-n  and  Alien,"  pi.  20.  The  subject  was 
incidentally  l»ut  elaborately  discussed  in  The  East  India  Com jtnnij 
v.  Sands,  10  State  Trials,  371 ;  2  Show.  366  ;  and  it  was  conceded 
that  all  contracts  and  di'alin<.rs  with  an  enemy  were  unlawful.  It 
is  singular  that  Lord  Hardwicke,  C. ,  in  HenckJr  \.  Royal  Erchange 
Inntranrf  Company/,  1  Ves.  sen.  317,  should  have  said — "  No 
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"  mination  has  been  that  insurance  on  enemies'  ships  during  the  war 
"  is  unlawful ;  it  might  be  going  too  far  to  say  all  trading  with  enemies 
"  is  unlawful,  for  that  general  doctrine  would  go  a  great  way  even 
"  where  only  English  exported  and  none  of  the  enemies  imported, 
"which  may  be  very  beneficial."  Also,  in  Gist  v.  Mason,  1  T.R. 
88,  Lord  Mansfield,  C.J.,  said — "  It  is  nowhere  laid  down  that 
"  policies  on  neutral  property,  though  bound  to  an  enemy's  port, 
''  are  void.  And,  indeed,  I  know  no  cases  that  prohibit  even  a 
"  subject  trading  with  the  enemy  except  two,  one  of  which  is  a  short 
"note  in  Roll.  Abr.  (2  Roll.  Abr.  173,  p.  3)  where  trading  with 
"  Scotland,  then  in  a  general  state  of  enmity  with  this  kingdom, 
"  was  held  to  be  illegal;  and  the  other  was  a  note  (which  is  now 
"  burned)  which  was  given  to  me  by  Lord  Hardwicke  of  a  refei vm-o 
"  in  King  William's  time  to  all  the  judges,  whether  it  \\VIM-  a  crime 
''  at  the  common  law  to  carry  corn  to  the  enemy  in  time  <>f  war, 
"who  were  of  opinion  that  it  was  a  misdemeanour."  With  respect 
to  this  opinion  of  Lord  Mansfield,  Buller,  J.,  said —  '  I  more  than 
"  one©  conversed  with  Lord  Mansfield  on  the  subject,  being  desirous 
"to  obtain  his  opinion  on  the  legality  of  such  insurances.  On  the 
"  legality,  however,  I  could  never  get  him  to  reason.  He  often  said 
"  that  in  former  times  it  was  considered  for  the  interest  of  the 
"country  to  insure  enemies'  property;  and  on  the  persuasion  of 
"  its  being  for  the  interest  of  the  country,  he  always  discountenanced 
"  any  objection  on  that  head  "  (Bell  v.  Gihon,  1  B.  &  P.  354).  But 
whatever  doubt  may  have  formerly  existed,  it  is  now  clear  that  such 
insurances  are  void.  In  ex  parte  Lee,  13  Ves.  64,  Lord  Eldon,  C., 
says — "  The  law  upon  this  point  is  now  perfectly  settled,  and  stands 
"  upon  a  very  sound  principle  of  policy,  though  frequently  producing 
"great  hardship  upon  individuals,  that  a  subject  of  this  country 
"  shall  not  enter  into  an  insurance  that  will  have  the  effect  of  juvi- 
"  tecting  the  property  of  persons  who  are  subjects  of  a  countrv  in 
"hostility  with  this."  (See  also  33  Geo.  III.  o.  27,  s.  4;  Brandon 
v.  Nesbitt,  6  T.R.  23  ;  Bristow  v.  Towers,  6  T.R.  35  ;  Ktllnrr  \.  Le 
Mesurier,  4  East,  397  ;  Gamba  v.  Le  Mesurier,  4  East,  407  ;  limmhni 
v.  Curling,  4  East,  410;  Mennett  v.  Bonham,  15  East,  477;  Furtado 
v.  Rogers,  3  B.  &  P.  191  ;  Park  on  Insurance,  13,  522;  Le  Guidon, 
ch.  2,  s.  5;  Consulat  de  la  Mer  par  Boucher,  s.  1540;  Valin.  Com. 
liv.  3,  tit.  6,  art.  3  ;  Emerigon,  cap.  4,  s.  ix.  The  doctrine  that 
war  puts  an  end  to  all  trading,  negotiation,  communication,  or 
intercourse  between  the  subjects  of  the  hostile  States  has  been  recog- 
nised and  adopted  in  America  (Griswold  v.  Waddington,  16  Johnson, 
438;  S.C.,  15  John.  37),  where  Chancellor  Kent,  in  a  most  elaborate 
judgment,  reviews  all  the  authorities  on  the  subject.  As  a  con- 
sequence of  that  rule,  it  was  there  held  that  a  declaration  of  war 
operated  ipso  facto  as  a  dissolution  of  partnership  then  existing 
between  two  subjects  of  the  hostile  States.  See  also  1  Kent.  Com. 
Leot.  3.  There  is  an  exception  to  the  rule  in  the  case  of  ransom 
bills,  which  are  contracts  arising  from  a  state  of  hostility  (Vattel, 
bk.  3,  c.  16,  s.  264;  Le  Guidon,  ch.  6,  art.  2;  Emerigon,  ch.  12, 
s.  21).  But  see  the  22  Geo.  III.  c.  25  as  to  the  ransoming  of  ships 
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or  goods.     \Yhere,  however,  a  bill  of  exchange  was  drawn  by  one 
er  upon  another,  and  endorsed  to  an  alien  enemy,  the  latter 
was  allowed  to  rec«'  ••  Kill  after  tin-  return  of  peace  (A/ 

v.  Morshead,  G  Taunt.  '.'.'57).      It  is  difficult  to  support  that  decision 
on   principle,    ami   <iiM>s,    C.J.,    in    Witlison   v.    Patteson,   1   Taunt, 
as  an  exception    to    the    general    rule,   founded  on 
necessity. 

>ndly,  as  to  contracts  with  an  alien  unexecuted  at  the  time  of 
the  declaration  of  war.  With  the  exception  of  the  passage  cited  from 
Abbott  on  Shipping,  p.  fjlMj,  there  is  little  authority  on  the  subject; 
but  it  would  seem  to  follow  from  the  rule  above  stated  that  the 
tion  of  \\ai-  ivnders  such  contracts  void.  In  Brewster  v. 
Kitclull .  1  Salk.  198,  Lord  Holt  says — "  If  a  person  covenants  to 
"  do  .!  tiling  which  is  lawful,  and  an  Act  of  Parliament  comes  and 
"hinders  him  from  doing  it,  the  covenant  is  repealed."  And  Lord 
Alvanley,  C.J.,  alluding  to  that  passage  says — "  And  on  the  same 
''  principle,  where  hostilities  commence  between  the  country  of  the 
"  underwriter  and  the  assured,  the  former  is  forbidden  to  fulfil  his 
"  contract."  Witli  respect  to  the  argument  insisted  upon  by  way 
of  answer  to  the  public  inconvenience  likely  to  arise  from  permitting 
such  contracts  to  be  enforced,  viz.,  that  all  contracts  made  with  an 
alien  enemy  enure  to  the  benefit  of  the  King  during  the  war,  and 
that  he  may  enforce  payment  of  any  debt  due  to  an  alien  enemy 
from  any  of  his  subjects,  we  think  that  it  is  not  entitled  to  much 
weight.  Such  a  course  never  has  been  adopted,  nor  is  it  very  prob- 
able that  it  ever  will  be  adopted,  as  well  from  the  difficulty  attending 
it  as  the  disinclination  to  put  in  force  such  a  prerogative  (Furtado 
v.  Rogers,  3  B.  <fe  P.  191  ;  see  also  Gantba  v.  Le  Afesurier,  4  East, 
407;  Brandon  v.  Curling,  4  East,  410;  Brandon  v.  Nesbitf,  0 
I. It.  23;  M'Gavon  v.  Stewart,  4  Wils.  &  Shaw,  193). 

Thirdly,  as  to  executed  contracts  with  an  alien.  Where  there 
is  ,a  valid  contract  at  the  time  of  the  declaration  of  war,  the  rights 
of  the  parties  in  respect  of  it  are  only  suspended,  and,  if  the  Crown 
does  not  in  the  meantime  interfere,  may  be  enforced  upon  the 
it-turn  of  peace.  Thus,  where  an  agent  effected  an  insurance  on 
Iwhalf  of  an  alien,  and  the  loss  happened  before  he  became  an 
enemy,  it  was  held  that  as  the  contract  was  complete,  there  was 
only  a  temporary  su-ponsion  of  the  ri<_rht  to  sue  ;  and  that,  in  the 
absence  of  a  plea  of  alien  enemy,  the  plaintiff  was  entitled  to  recover 
•It  v.  Waters,  15  East,  260).  Lord  Ellenborough  there  says — 
''  The  defence  of  alien  enemy  must  be  accommodated  to  the  nature 
"  of  the  transaction  out  of  which  it  arises;  it  may  go  to  the  contract 
"  itself  on  which  the  plaintiff  sues,  and  operate  as  a  perpetual  bar; 
"  or  the  objection  may,  as  in  a  case  of  this  sort,  be  merely  personal 
"  in  respect  of  the  capacity  of  the  party  to  sue  upon  it."  On  this 
principle  Lord  Krskine  admitted  an  alien  enemy  to  prove  his  debt 
under  a  commission  of  bankruptcy  (ex  parte  BoustmaJcer,  13  Vee. 
71).  The  distinction  pointed  out  by  Lord  Ellenborough  shows  when 
the  defence  of  "  alien  enemy  "  ought  to  be  pleaded  in  bar,  and  when 
in  abatement. 
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[Where  the  contract  enures  to  the  aid  of  the  enemy,  it  is  abro- 
gated by  war.  So  an  insurance  effected  in  Great  Britain 
on  a  French  ship  previous  to  the  outbreak  of  war  between 
the  two  countries  does  not  cover  a  loss  by  British  capture.] 


COURT  OF  COMMON  PLEAS.     1792.  3  BOSANQUET  AND  PULLER, 

191. 

FURTADO  v.  ROGERS. 
1792.  3  BOSANQUET  AND  PULLKR,  191. 

ASSUMPSIT  on  a  policy  of  insurance. 

The  declaration,  after  setting  out  a  policy  of  insurance  in  the  usual 

form,  dated  the  19th  of  October.    I7'.f_',  <m  the  ship  "  Petronelli,"  at 

'and  from  Bayonne  to  Martinique,  and  at  and  from  thence  to  return 

'to  Bayonne,"  and  making  all  the  necessary  averments,  stated  the 

oss  in  these  words — "  And  the  said  Joseph  Furtado  further  says  that 

'  afterward   and  after  the  said   ship  had  so   arrived   at  Martinique 

'  aforesaid,  in  the  said  writing  or  policy  of  assurance  mentioned,  and 

'  whilst  she  remained  there  and  before  her  departure  from  thence, 

'  in  further  prosecution   of  her  said  voyage,  to  return  to  Bayonne 

'  aforesaid,  to  wit,  on  the  12th  day  of  November,  in  the  year  of  our 

'  Lord  1793,  the  said  island  of  Martinique  was  with  force  and  aims, 

'  and  in  a  hostile  manner,  attacked,  captured,  and  taken  by  the  forces 

'of  our  present  Sovereign  Lord  the  now  K;n<r,  tlh'ii  beinjr  at  enmity 

'and  open  war  with  the  said  island  and  the  persons  exercising  the 

'  powers  of  government  in  the  same;  and  the  said  ship  tln-n  and  there 

'  being  at  the  same  island  as  aforesaid,  then  and  there  on  the  capture 

'  of  the  same,  was  then  and  there  seized,  taken,  and  captured  by  the 

'  said  forces  of  our  said  Lord  the  King  as  a  prize,  and  thereby  the 

'same  ship,  with  all  her  tackle,  apparel,  ordnance,  munition,  boat, 

'  and  other  furniture  thereof,  became  and  was  totally  lost  to  the  said 

'  Joseph  Furtado,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 

'  aforesaid."       The  defendant  having  pleaded  the  general  issue,  the 

cause  was  tried  before  Lord  Alvanley,  C.J.,  at  the  first  sittings  in 

this  term,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 

opinion  of  this  Court  upon  the  following  case: — The  plaintiff  was 

owner  of  the  ship  at  the  time  of  the  insurance,  and  from  thence  until 

the  time  of  the  loss  hereinafter  mentioned.     The  ship  sailed  upon  the 

voyage   insured   in    October,    1792,   and    arrived    at    Martinique    in 

November  following;  she  remained  there  until  March,  1794,  but  her 

remaining  there  was  justified  by  necessity;   and,  war  having  broken 

out  between  this  kingdom  and  France,  she  was  then,  upon  the  capture 

of  the  island  of  Martinique  by  the  British  forces,  taken  by  them  as 

a  prize,  with  forty  other  French  vessels.      The  plaintiff  at  the  time  the 

policy  was  effected,  and  from  thence  until  the  action  was  commenced. 

was  a  French  subject,  and  resident  at  Bayonne,  in  France,   which 

country  was  in  amity  with  Great  Britain  when  the  policy  was  effected, 
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•ntil    the    in..  ;,   at    which    time  ho*t 

cunniionoed  between  ft  t!,«-  Huh  M... 

Ujesty  granted  a  licence  to  Messrs.  Alves,  Itabello  &  Co.  autho- 
rising tin  in  to  p  the  underwriters  on  this  policy  the  money 
for  which  tin -y  had  subscribed,  ami  this  action  was  brought  under 

i  Messrs.  Alves,  Rebello  &  Co.,  the  plaintiff's  agents. 

The    question    for    the    opinion    of    the    Court    was    whether 

the  plaint  ill  \\as  entitled  to  recover  in  this  action.       If  the  Court 

should  bo  of  opinion  that  he  was,  a  verdict  was  to  be  entered  for  the 

plaintiff;  and   if  the  Court  should   think  that    the  objection  to  the 

plaintiff's  recovery  appeared  upon  the  declaration,  so  as  to  entitle 

the  defendant.  t«>   the   full   Ix-m-lit  of  it  upon  a   motion   in  arrest  of 

judgment,   the  \erdict   was  to  be  entered  for  the  plaintiff,   and  the 

to  make  such  application;  but  if  the  Court  should  be 

of   opinion    that    the    plaintiff  \\as  not   entitled    to    recover,   and    that 

tin-  objection  did  not  appear  upon  the  record  so  as  to  entitle  the 

•.dant  t<>  such  benefit,  then  a  non-suit  was  to  be  entered. 

Jlayley.    Serjeant,    for    the    plaintiff — The   question    is   whether, 

after    the    cessation   of   hostilities   between  England    and    Fiance,    a 

iiinan  U-  entitled  to  recover  in  the  English  Courts  upon  a  policy 

mince  effected  in  England  IK- fore  the  commencement  of  hostili- 

for   a    loss   by   British   capture   during   the   war.        First,  the 

authorities  are  decisive   in   the    plaintiff's  favour.        In   Planche   v. 

Flftrfnr,  Doug.  251,  the  policy,  which  was  on  French  account,  was 

suh.M -ribed    on   the    7th    of   July,    1778,  and    the   proclamation    for 

als  on  the  French  was  dated  the  29th  of  the  same  month,  after 
which  the  ship  was  captured  by  a  King's  cutter.  Lord  Mansfield 
said,  "  It  is  indifferent  whether  the  goods  were  English  or  French; 
"  the  risk  extends  to  all  captures."  The  cases  of  Eden  \.  Parkin- 
son, Doug.  732,  and  Sermon  v.  Woodbridge,  Doug.  781,  and 
I'liinfiitinnir  v.  Staple*,  1  T.R.  611,  in  notis,  which  also  occurred 
in  the  time  of  Lord  Mansetield,  \\eie  of  tin-  same  nature,  and  tin- 
plaintiffs  were  allowed  to  recover.  To  these  may  be  added  the  case 
of  Tyson  v.  Gurney,  3  T.R.  477,  which  arose  in  the  time  of  Lord 
Kenyon.  That  was  an  insurance  by  American  Loyalists  effected  on 
a  I>utch  ship  before  the  commencement  of  hostilities  between  Great 
Britain  and  Holland;  the  loss  accrued  by  British  capture,  and  the 
plaint  if!  recovered.  These  cases  include  a  period  of  twelve  years, 
from  1778  to  1790;  and  though  it  does  not  appear  that  the  objection 
now  made  was  expressly  raised,  yet  as  all  the  oases  afforded  ground 
for  the  objection,  it  must  be  presumed  to  have  been  the  understanding 
of  the  profession  that  such  an  objection  could  not  have  l>een  made 
with  success.  After  such  a  series  of  decisions  countenancing  these 
insurances,  it  may  be  questioned  how  far  it  would  be  consistent  with 
good  faith  to  foreigners  to  declare  them  to  be  illegal.  Certainly  it 
ith  good  policy  to  come  to  a  decision  which  must 
lie  effect  of  driving  all  foreign  insurances  from  this  country. 

no  foreigner  will  think  it  safe  to  effect  an  insurance  here  when 
he  knows  that,  in  the  event  of  a  war  breaking  out  between  this 
country  and  his  own,  his  insurance  will  be  rendered  unavailable. 
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The  cases  of  Brandon  v.  Nesbitt,  6  T.R.  23,  and  Bristow  v. 
6  T.R.  35,  having  been  determined  on  the  ground  of  alienage,  can 
afford  no  assistance  to  this  defendant  ;  but  as  it  appeared  in  the 
latter  that  the  loss  was  occasioned  by  British  capture,  and  the  Ceurt 
did  not  decide  it  at  all  upon  that  ground,  it  affords  an  additional 
reason  for  supposing  that  even  at  that  time  it  was  not  thought  a 
sufficient  objection.  The  case  of  Potts  v.  Bell,  8  T.R.  548,  will  not 
affect  the  present  question  ;  the  insurance  there  having  been  effected 
on  a  trading  with  the  enemy,  which  being  illegal  itself,  renders  the 
insurance  illegal  also  ;  though  if  such  trading  be  sanctioned  by  the 
King's  licence,  the  insurance  will  be  legalised  (Vandyck  \.  Whit- 
more,  1  East,  475).  Many  authorities  therefore  may  be  cited  in 
the  plaintiff's  favour,  and  none  are  to  be  found  againtt  him.  But, 
secondly,  it  will  be  contended  that  it  is  contrary  to  sound  policy  to 
allow  insurances  by  which  the  enemy  may  be  indemnified  agninst 
the  acts  of  the  British  Government  at  the  expense  of  British  sub- 
jects. To  this  it  may  be  answered  that  during  the  continuance  of 
the  war  the  foreigner  can  derive  no  benefit  from  his  contract.  So 
long  as  his  recovering  would  tend  to  defeat  the  objects  of  the  British 
Government  by  supplying  the  coffers  or  encouraging  the  commerce 
of  its  enemies,  he  is  disabled  from  maintaining  an  action  by  his 
character  of  an  alien  enemy.  Nor  can  he  calculate  with  any  cer- 
tainty upon  recovering  at  the  restoration  of  peace,  so  as  to  found 
any  commercial  speculations  upon  such  expectation.  For  by  the  law 
of  England  all  the  property  of  alien  enemies,  including  their  debts, 
is  vested  in  the  Crown  ;  and  upon  office  found  the  King  is  entitled 
to  reap  the  benefit  of  all  contracts  made  for  their  advantage  (The 
Attorney  -General  v.  Weedon,  Parker  Rep.  267).  After  the  cessation 
of  hostilities,  therefore,  the  foreigner  will  not  be  able  to  avail  himself 
of  his  indemnity  unless  the  Crown  neglect  to  insist  upon  its  right, 
in  which  case  it  must  be  presumed  that  his  recovering  is  not  incon- 
sistent with  the  policy  of  the  State,  in  the  same  manner  as  that 
presumption  authorises  an  alien  enemy  to  recover  even  during  the 
war  where  he  has  obtained  the  King's  licence  for  that  purpose.  It 
may  be  remarked  that  in  the  13  Geo.  II.  (sec.  6,  T.R.  42)  an  attempt 
was  made  to  introduce  an  Act  of  Parliament  to  prohibit  insurances  on 
enemies'  property  without  success.  An  Act,  however,  to  this  effect 
passed  in  the  21  Geo.  II.  c.  4,  and  another  in  the  33  Geo.  III. 
c.  27,  sec.  4,  both  which  were  temporary  Acts  imposing  penalties 
and  enacting  that  such  insurances  should  be  void.  Had  they  been 
void  at  common  law,  such  enactments  would  have  been  superfluous; 
at  least,  a  declaratory  clause  might  have  been  sufficient. 

Best,  Serjeant,  for  the  defendant.  With  respect  to  the  cases 
whiclh  have,  been  cited,  it  may  be  sufficient  to  observe  that  the 
question  which  now  stands  for  the  determination  of  the  Court  did 
not  arise  in  any  of  them.  Indeed,  it  was  then  pretty  generally 
understood  that  the  property  of  an  enemy  might  be  insured  flagrante 
bello  ;  consequently,  no  dispute  could  have  arisen  upon  a  policy  like 
the  present.  It  is  a  general  principle  of  law  that  whatever  militates 
against  the  interest  of  the  State  is  contrary  to  law,  the  law  being 
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protection  of  the  public,     N  t,  ili>-n-i"i,-,  which 

j'ldh-ial   t..  moral-,.   t<>   tin-  n-venue,  or  to  any  <  i\  il  c-tal.li.-hment 
can  I.  of  justice.     Upon  the  same  principle  the 

•  -nd  its  aid  to  a  contra* •(  which  give*  to  one  of  the 
contr.u  ti:,-  paiii.-*  an  iM«i.-t  contrary  to  the  interest  of  the  State. 
In  /•'-/  ''.uck'niy.  I  T. I!.  .">7,  ///  notit,  an  action  was  brought 

on  a  wa-_:ei  that  \\ar  uould  be  declared  with  France  in  three  months, 
and,  though  the  case  was  never  finally  decided,  yet  it  appears  from 
the  expressions  of  Mr.  Justin-  Hulk-r  in  Good  v.  Elliott,  3  T.R.  701, 
7<rj,  that  a  great  majority  of  the  judges  were  against  the  action, 
and  ho  considers  it  as  a  case  of  great  authority.  And  in  a  case  sub- 
sequent to  Foster  v.  Thackeray,  viz.,  Athersold  v.  Beard,  2  T.R. 
010.  the  Court  refused  to  enforce  a  wager  respecting  the  amount  of 
the  hop  duties,  considering  it  contrary  to  the  policy  of  the  State  to 
admit  the  jmMie  discussion  of  the  subject  to  which  the  wagers  related. 
And  it  seems  to  have  been  the  opinion  of  all  the  judges  in  Good  v. 
Elliott,  3  T.R.  693,  that  wagers  which  are  against  the  sound  policy 
of  tlit-  kingdom  and  tend  to  make  the  party  a  bad  subject  are  void. 
I'u>Ml>ly  the  insurance  of  enemies'  property  during  war,  in  a  com- 
mercial view,  may  be  advantageous,  but,  in  a  political  view,  it  is 
highly  dangerous.  It  has  been  supposed,  however,  that  information 

een  obtained  for  Government  through  the  medium  of  Lloyd's 
Coffee  house;  but  it  seems  rather  too  much  to  expect  that  those  who 
are  most  interested  in  the  security  of  the  enemy's  ships  should  be 
ready  to  give  information  through  which  they  may  be  destroyed. 
The  interest  of  the  underwriters  certainly  leads  them  to  give  informa- 
tion to  the  enemy  of  the  destination  of  our  own  cruisers,  and,  whether 
they  may  at  any  time  have  been  induced  to  do  so,  it  is  at  least 
contrary  to  all  sound  policy  to  suffer  the  inducement  to  exist.  The 
effect  of  such  policies  of  insurance  is  to  defeat  the  great  objects  of 
war.  For  in  proportion  to  the  exertions  of  the  country  will  be  the 
loss  sustained  by  the  enemy ;  and  yet,  if  enemies'  property  be 
insured  here,  those  exertions  of  the  Government  will  be  directed 
against  its  own  subjects.  One  object  of  war  is  to  destroy  the  com- 
merce of  the  enemy;  but  the  end  of  all  insurance  is  to  encourage 
commercial  speculations  by  distributing  the  losses  among  a  number  of 
individuals.  These  objections  to  a  policy  effected  during  war  are 
equally  applicable  to  one  effected  before  the  war.  It  often  happens 
that,  previous  to  the  commencement  of  hostilities,  the  first  act  of 
the  Government  is  to  seize  the  foreign  vessels  then  in  its  own  ports. 
But  if  that  property  be  insured  here,  the  seizure  will  neither  distress 
the  foreigner  nor  afford  any  security  to  our  own  Government  against 
the  acts  of  foreigners  in  whose  ports  our  ships  may  happen  to  be.  It 
is  true  that  the  policy  in  question  was  lawful  at  the  time  when  it  was 
effected.  But  if  it  Ix?  illegal  for  an  Englishman  to  insure  against  the 
hostile  acts  of  the  British  Government,  those  acts  are  not  to  be  con- 
sidered as  falling  within  the  risks  described  in  the  policy.  It  is  not 
to  be  intended  that  the  defendant  contracted  to  do  that  which  it 
was  unlawful  for  him  to  do.  Indeed,  admitting  the  contract  to  have 
been  lawful  at  the  time  when  it  was  made,  and  to  have  extended 
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generally  to  all  detentions  of  princes  and  people,  the  sul>se<|uent 
conduct  of  the  British  Government  dispenses  with  the  performance 
of  that  part  of  it  which  relates  to  the  hostile  acts  of  that  Government. 
In  Brewster  v.  Kitchell,  1  Salk.  198,  it  is  said  by  Holt,  C.J.,  that, 
"  if  a  man  covenant  to  do  a  thing  which  is  lawful,  and  an  Act  of 
"  Parliament  comes  and  hinders  him  from  doing  it,  the  covenant  is 
"  repealed  "  ;  now,  it  is  as  much  competent  to  the  King  to  declare 
war  as  it  is  to  the  Parliament  to  make  a  statute;  and  if  the  com- 
mencement of  war  render  it  illegal  to  indemnify  the  foreigner  against 
the  hostile  acts  of  the  British  Government,  that  part  of  the  contract 
is  as  much  repealed  as  if  an  Act  of  Parliament  had  passed  for  that 
purpose.  It  is  said  that  the  enemy  can  receive  no  indemnity  until 
the  restoration  of  peace.  Yet  he  may  speculate  during  the  war  ujion 
the  certainty  of  receiving  his  indemnity  at  a  future  period ;  and 
though  it  is  said  that  the  King  may  sue  for  the  debt  and  thus 
destroy  his  expectation,  it  is  much  too  improbable  that  such  a  pre- 
rogative would  ever  be  resorted  to  for  the  Court  to  found  any  argu- 
ment upon  it;  and,  indeed,  the  difficulty  of  enforcing  that  prerogative 
from  the  defect  of  the  necessary  evidence  (of  which  the  greatest  part 
would  be  in  the  enemy's  possession)  would  render  it  almost  wholly 
unavailing.  Cur.  adv.  wilt. 

The  opinion  of  the  Court  was  now  delivered  by  Lord  Ah  a  nicy, 
C.J.  As  it  is  of  infinite  importance  to  the  parties  that  this  case 
should  be  decided  as  speedily  as  possible,  and  as  we  entertain  no 
doubts  upon  the  subject,  we  think  it  right  to  deliver  the  judgment  of 
the  Court  without  any  further  delay ;  at  the  same  time,  considering 
the  magnitude  of  the  question,  we  shall  allow  the  parties  to  convert 
this  case  into  a  special  verdict,  in  order  that  the  opinion  of  the 
highest  Court  in  this  kingdom  may  be  taken  if  it  should  be  thought 
necessary.  There  are  two  questions  for  our  consideration  first, 
whether  it  be  lawful  for  a  British  subject  to  insure  an  enemy  from 
the  effect  of  capture  made  by  his  own  government;  secondly,  whether, 
if  that  be  illegal,  the  insurance  in  this  case,  having  been  made 
previous  to  the  commencement  of  hostilities,  will  make  any  difference. 
As  to  the  first  point,  it  has  been  understood  for  some  years  past  to 
have  been  the  opinion  of  all  Westminster  Hall,  and,  I  believe,  of 
the  nation  at  large,  that  such  insurances  are  not  strictly  legal  or 
capable  of  being  enforced  in  a  Court  of  justice.  The  cases  upon  the 
subject  are  all  brought  into  a  small  compass  in  the  two  valuable 
books  of  Mr.  Park  and  my  brother  Marshall.  Mr.  Park  seems  to 
consider  the  cases  of  Brandon*  v.  Nesbitt  and  Bristwv  v.  Towers  as 
having  decided  the  point  (see  Park's  Insur.,  p.  14,  240);  but  after 
looking  very  accurately  into  all  the  cases,  I  am  ready  to  admit  that 
there  is  no  direct  determination.  The  above  two  cases  proceeded  on 
the  short  ground  of  alienage,  which  was  sufficient  to  support  the 
decision  of  the  Court  without  entering  into  the  other  question  ;  and  I 
do  not  think  the  latter  words  of  Lord  Kenyon  in  Brand-mi  v.  Nesbitt, 
applied,  as  they  are,  to  the  case  of  Ricord  v.  Bcftinffham,  support 
the  inference  which  has  been  drawn  by  my  brother  Marshall  (see 
Marshall  on  the  Law  of  Insurance,  p.  37,  600)  in  his  book,  viz., 
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thai  lu^  I^M.Uhip  thought  that  a  )  ions  to  the  war 

might   Ix)  sued  upon   in   tin-   event  of  peace,  even  though   the  low 
i    l>y  the  assured   arose  from    Hritish  capture.        It  is   well 
known  that  for  a  o-nsideraMc  time  not  only  some  politicians  enter- 
:i  ojiinii>n  that   insurances  on  enemy's  property  were  bene- 
ticial,  Init  that  a  great  judge  went  so  far  as  to  try  causes  in  which 
this  point  directly  appeared,  and  permitted  foreigners  in  their  own 
names   and    for   their  own   benefit,  during   the  war,   to   recover   on 
policies  of  insurance  on  foreign  goods  against  British  capture.     The 
opinion  of  that  learned  judge  as  to  the  policy  of  such  insurances  is 
well  known,  and  it  was  supposed  he  would  not  have  sanctioned  them 
unless  his  opinion  in  point  of  law  had  been  equally  favourable.       But 
\\e  ha\e  now  the  ln-st  widen. -e  (see  what  is  said  by  Buller,  J.,  B.  <fe  P., 
vol.  1,  p.  .'?54)  that  his  sentiments  in  that  respect  were  different  from 
what  they  were  supposed  to  be.      Though  he  did  try  causes  upon  such 
insurances,     he    always    entertained     doubts    upon     the    law,    and 
endeavoured  to  keep  out  of  sight  a  question  which  might  oblige  him 
to  decide  against  what  he  thought  for  the  benefit  of  the  country. 
This  takes  off  materially  from  the  effect  of  those  cases  which  have 
i   cited   to   induce  a  supposition  that  the   law   of   England   had 
tolerated  such  insurances.       How  far  it  is  consistent  with  good  faith, 
afie-r  so  long  an  acquiescence,  to  set  up  a  defence  which  the  foreigner 
may  say  he  had  no  reason  to  expect,  is  a  question  for  the  decision  of 
defendant,  and  not  that  of  the  Court.     We  can  only  say  that,  although 
many  persons  have  recovered  in  such  actions,  it  is  equally  true  that 
doubts  have  been  entertained  by  many  persons  as  to  their  right  to 
recover,  and  that  most  of  those  who  were  informed  upon  the  subject 
were  firmly  persuaded  that  the  objection  might  have  been  made  with 
success.       This  affords  a  sufficient  vindication  to  the  Courts  of  this 
country  in  now  deciding  this  point  against  a  foreigner.       In  the  year 
1718  an  Act  (21  Geo.  II.  c.  4)  passed,  prohibiting  the  insurance  of 
French  ships  and  goods  during  the  war  ;  this  was  at  least  a  legislative 
declaration  of  the  impolicy  of  such  insurances  at  that  time.       From 
the  expiration  of  that  Act  to  the  passing  of  the  33  Geo.  III.  c.  27, 
seo.   4,  no  legislative  interference  upon  the  subject  ever  took  place, 
and  previous  to  the  last-mentioned  Act  the  policy  in  question  was 
effected.        By  the  terms  of  the  policy  the   underwriters  certainly 
undertake  to  indemnify  the  plaintiff  apiinst  all  captors  and  detections 
of  princes,  without  any  exception  in  respect  of  the  Acts  of  the  Govern- 
ment of  their  own  nation.       The  question,  then,  is  whether  the  law 
does  not  make  that  exception,  and   whether  it  be  competent  to  an 
English   underwriter  to  indemnify  persons  who  may  be  engaged  in 
war  with  his  own  sovereign  airainst  the  consequences  of  that  war? 
We  are  all  of  opinion  that,  on  the  principles  of  the  English  law,  it  is 
not  competent  to  any  subject  to  enter  into  a  contract  to  do  anything 
which    may  l>e  detrimental   to   the   interests   of  his   own   country,   and 
that  such  a  contract  is  as  much  prohibited  as  if  it  had  been  expressly 
forbidden  by  Act  of  Parliament.       It  is  admitted  that,   if  a  man 
contract  to  do  a  thing  which  is  afterwards  prohibited   by   Act   of 
Parliament,  he  is  not  bound  by  his  contract.       This  was  expressly 
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laid  down  in  Brewster  v.  Kitchell,  1  Salk.  198.  And  on  the  same- 
principle,  where  hostilities  commence  between  the  country  of  the 
underwriter  and  the  assured,  the  former  is  forbidden  to  fulfil  his 
contract.  With  respect  to  the  expediency  of  these  insurances,  it 
seems  only  necessary  to  cite  a  single  line  from  Bynkershoek  (Quaesi. 
Juris  Pub.  lib.  1,  c.  21  ;  Marshall,  p.  31),  and  part  of  a  passage  in 
Valin  (Marshall,  p.  32).  The  former  says,  "  Host-ium  pericula 
"in  se  suscipere  quid  est  aliud  quam  eorum  oommercia  maritima 
"  promovere,"  and  the  latter,  speaking  of  the  conduct  of  thr  Kn^lisli 
during  the  war  of  1756,  who  permitted  these  insurances,  says,  "The 
' '  consequence  was  that  one  part  of  that  nation  restored  to  us  by 
"  the  effect  of  insurance  what  the  other  took  from  us  by  tin-  rights 
"  of  war."  Lord  Hardwicke,  indeed,  in  HencJde  v.  Th>  ll«!i<il 
Exchange  Assurance  Company,  1  Ves.  320,  uses  these  words,  "  No 
"  determination  has  been  that  insurance  on  enemies'  ships  during 
"  the  war  is  unlawful;  it  might  be  going  too  far  to  say  all  trading 
"  with  enemies  is  unlawful,  for  that  general  doctrine  would  go  a 
"  great  way,  even  where  only  English  goods  are  exported  and  none 
"  of  the  enemies'  imported,  which  may  be  very  beneficial.  I  do 
"  not  go  on  a  foundation  of  that  kind,  and  there  have  been  several 
' '  insurances  of  this  sort  during  the  war  which  a  determination  upon 
"  that  point  might  hurt."  This,  however,  is  but  a  doubtful  opinion 
as  to^the  legality  of  such  insurances,  and  not  very  favourable  to  them. 
In  Planche  v.  Fletcher  Lord  Mansfield  is  certainly  reported  to  liave 
said,  "It  is  indifferent  whether  the  goods  were  English  or  French; 
"  the  risk  insured  extends  to  all  captures,"  which  seems  at  first  to  go 
a  great  way  towards  giving  effect  to  insurances  against  British 
capture.  But  we  must  suppose  this  to  have  been  said  because  the 
defendant  did  not  press  the  objection ;  and,  if  the  party  acquiesced, 
the  expression  gives  no  more  weight  to  the  case  than  belongs  to  any 
of  the  other  cases  which  have  been  cited,  such  as  Sermon  v.  Wood- 
bridge,  Eden  v.  Parkinson,  and  Tyson  v.  Gurney,  in  which  the 
question  was  not  raised  at  all.  On  the  other  hand,  the  cases  of 
Brandon  v.  Nesbitt  and  Bristow  v.  Towers  certainly  proceeded  on  the 
ground  of  alienage.  There  is  no  express  declaration,  therefore,  of 
the  Court  of  King's  Bench  either  for  or  against  the  legality  of  such 
insurances,  and  the  question  comes  now  to  be  decided  for  the  first 
time.  We  are  all  of  opinion  that  to  insure  enemies'  property  was  at 
common  law  illegal,  for  the  reasons  given  by  the  two  foreign  jurists 
to  whom  I  have  referred.  If  this  be  so,  a  contract  of  this  kind 
entered  into  previous  to  the  commencement  of  hostilities  must  be 
equally  unavailable  in  a  Court  of  law,  since  it  is  equally  injurious  to 
the  interests  of  the  country  ;  for  if  such  a  contract  could  be  supported , 
a  foreigner  might  insure  previous  to  the  war  against  all  the  evils 
incident  to  war.  But  it  is  said  that  the  action  is  suspended,  and 
that  the  indemnity  comes  so  late  that  it  does  not  strengthen  the 
resources  of  the  enemy  during  the  war.  The  enemy,  however,  is 
very  little  injured  by  captures  for  which  he  is  sure  at  some  period  or 
other  to  be  repaid  by  the  underwriter.  Since  the  case  of  Bell  v. 
Potts  it  has  been  universally  understood  that  all  commercial  inter- 
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course  with  the  enemy  is  to  be  considered  as  illegal  ut  common  law, 
though  previous  to  thai  case  a  very  learned  judge  (Mr.  Justice 
liullvr,  in  lit II  v.  Gilson,  B.  &  P.,  vol.  1,  p.  345)  appears  to  have  en- 
tertained doubts  on  that  .ul.j.  ct  ;  and  that  consequently  all  insurances 
founded  upon  such  intercourse  are  also  illegal.  Why  are  they 
illegal?  Because  they  ore  in  contravention  of  His  Majesty's  object 
in  making  war,  which  is  by  the  capture  of  the  enemies'  property, 
and  by  the  prohibition  of  any  beneficial  intercourse  between  them 
and  his  own  subjects,  to  cripple  their  commerce.  The  same  reasoning 
which  influenced  the  Court  of  King's  Bench  in  their  decision  in 
Bell  v.  Potts  seems  decisive  in  the  present  case.  For,  it  being  deter- 
mined that  during  war  all  commercial  intercourse  with  the  enemy 
is  illegal  at  common  law,  it  follows  that  whatever  contracts  tends  to 
protect  the  enemy's  property  from  the  calamities  of  war,  though 
effected  antecedent  to  the  war,  is  nevertheless  illegal.  It  has  been 
supposed  that  the  doctrine  which  has  prevailed  respecting  ransom 
bills  tends  to  favour  these  insurances ;  but  no  action  was  ever  main- 
tainrd  upon  a  ransom  bill  in  a  Court  of  common  law  until  the  case  of 

/  v.  Bettenham,  3  Bur.  1734  ;  1  Bl.  563,  and  I  have  the  authority 
of  Sir  William  Scott  for  saying  that  in  the  Admiralty  Court  the  suit 

1 1  \\ays   instituted    by   the   hostage.        The   case   of  Ricord    v. 

ham,  however,  certainly  tended  to  show  that  such  an  action 
might  be  maintained  in  the  Courts  of  common  law  at  the  suit  of  an 
alien  enemy.  In  consequence  of  this,  a  similar  action  was  brought 
in  Cornu  v.  Blackburn,  Doug.  641,  and  after  argument  the  Court 
of  King's  Bench  held  that  it  might  be  sustained.  But  in  Anthon 
v.  Fisher,  Doug.  649,  650,  in  notis,  the  contrary  was  expressly 
determined  upon  a  writ  of  error  in  the  Exchequer  Chamber.  I 
forbear  to  enter  into  the  argument  suggested  at  the  bar  in  favour 
of  the  defendant,  that  the  law  will  not  enforce  a  contract  founded 
on  a  transaction  detrimental  to  the  public  policy  of  the  State.  The 
ground  upon  which  we  decide  this  case  is  that,  when  a  British  subject 
insures  against  captures,  the  law  infers  that  the  contract  contains 
an  exception  of  captures  made  by  the  Government  of  his  own  country, 
and  that,  if  he  had  expressly  insured  against  British  capture,  such 
a  contract  would  be  abrogated  by  the  law  of  England.  With  respect 
to  the  argument  insisted  upon  by  way  of  answer  to  the  public  incon- 
venience likely  to  arise  from  permitting  such  contracts  to  be  enforced, 
viz.,  that  all  contracts  made  with  an  enemy  enure  to  the  benefit  of 
the  King  during  the  war,  and  that  he  may  enforce  payment  of  any 
debt  due  to  an  alien  enemy  from  any  of  his  subjects,  we  think  it  is 
not  entitled  to  much  weight.  Such  a  course  of  proceeding  never 
has  been  adopted  ;  nor  is  it  very  probable  that  it  ever  will  be  adopted, 
as  well  from  the  difficulties  attending  it  as  the  disinclination  to  put  in 
force  such  a  prerogative.  The  plaintiff,  I  am  sorry  to  say,  is  not 
entitled  to  a  return  of  premium,  because  the  contract  was  legal  at 
the  time  the  risk  commenced,  and  was  a  good  insurance  against  all 
other  losses  but  that  arising  from  capture  by  the  forces  of  Great 
Britain. 

Judgment  for  the  defendant. 
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[An  executory  contract  with  an  enemy  alien,  entered  into  before 
the  outbreak  of  hostilities,  is  dissolved  by  war,  if  time  is 
of  the  essence  of  the  contract.) 

NEW  YORK  LIFE  INSURANCE  COMPANY  v.  STATHAM  ET  AL. 
SAME  v.  SEYMS. 

MANHATTAN  LIFE  INSURANCE  COMPANY  v.   BUCK, 
EXECUTOR. 

1876.  93  UNITED  STATES  REPORTS,  SUPREME  COURT,  24. 

1.  A  policy  of  life  assurance  which  stipulates  for  the  payment 

of  an  annual  premium  by  the  assured,  with  a  condition  to  be 
void  on  nonpayment,  is  not  an  insurance  from  year  t<> 
year,  like  a  common  fire  policy ;  but  the  premiums  con- 
stitute an  annuity,  the  whole  of  which  is  the  consideration 
for  the  entire  assurance  for  life ;  and  the  condition  is  a 
condition  subsequent,  making,  by  its  non -performance,  the 
policy  void. 

2.  The  time  of  payment  in  such  a  policy  is  material,  and  <>!'  the 

essence  of  the  contract;  and  a  failure  to  pay  involves  an 
absolute  forfeiture,  which  cannot  be  relieved  against  in 
equity. 

3.  If  a  failure  to  pay  the  annual   premium  be  rausnl    1>\    tliv 

intervention  of  war  between  the  territories  in  which  the 
insurance  company  and  the  assured  respectively  reside,  which 
makes  it  unlawful  for  them  to  hold  intercourse,  the  policy 
is  nevertheless  forfeited  if  the  company  insists  on  the  con- 
dition; but  in  such  case  the  assured  is  entitled  to  the 
equitable  value  of  the  policy  arising  from  the  premiums 
actually  paid. 

4.  This  equitable  value  is  the  difference  between  the  cost  of  a 

new  policy  and  the  present  value  of  the  premiums  yet  to  be 
paid  on  the  forfeited  policy  when  the  forfeiture  occurred, 
and  may  be  recovered  in  an  action  at  law  or  a  suit  in 
equity. 

5.  The  doctrine  of  revival  of  contracts,  suspended   during  the 

\\ar,  is  based  on  considerations  of  equity  and  justice,  and 
cannot  be  invoked  to  revive  a  contract  which  it  would  be 
unjust  or  inequitable  to  revive,  as  where  time  is  of  the 
essence  of  the  contract,  or  the  parties  cannot  be  made  equal. 

6.  The  average  rate  of  mortality  is  the  fundamental  basis  of  life 

assurance,  and  as  this  is  subverted  by  giving  to  the  assured 
the  option  to  revive  their  policies  or  not  after  they  have 
been  suspended  by  a  war  (since  none  but  the  sick  and  dying 
would  apply),  it  would  be  unjust  to  compel  a  revival  against 
the  company. 


\   roRK  i.ii  i:  i.\-u:\v  i:  CO.  v.  STATIIAM 

first  of  these  case*  is  here  on  appeal  from.  ;m<i  the  second 
and    third    on    \\rir  or    to.    th«>    rii.-uit    Co'iit    of    tin-    I'nit.-d 

s    I'm-  the   Siuthci       I  -issippi. 

Tin-  tiisj    CMS.-  is  a   hill   in  «-<|iiitv.    I  r  tin'  aiimunt    <>f  a 

|Kilii-y  of  !  by   tin-  defendant  (now  appellant)   in 

mi  tin'  life  nf   Dr.    A.    l>     Stathaiii,   of  Mississi|>|.i ,   from   tin- 
proceeds  of  certain  funds  belon^im.'  to  the  defendant  attached  in  the 
-  of  its  agent  at  Jackson,  in  that  State.       It  appears  from  the 
tfl   of  the    bill    that   tin-    annual   premiums    accruing  on    the 
policy    \\vre  all  regularly   paid,   until   the  breaking  out  of  the  late 
Civil   War,    l>ut    that,    in  r«iHM-<|iir!uv  of  that    rvrut.    tin-   premium  du  • 
on   the  Sth   of   December,    1861,   was  not  paid,  the  parties  assured 
•  lents  of   Mississippi,   ;ii,<l  tin-  defendant  a   corporation  of 
York.       Dr.  Statham  died  in  July,  1862. 

The  second  case  is  an  action  at  law  issued  against  the  same  de- 
fendant to  recover  the  amount  of  a  policy  issued  in  1859  on  the  life 
of  IN m  v  S.  Seyms,  the  husband  of  the  plaintiff.  In  this  case,  aJso, 
tin-  premiums  had  been  paid  until  the  breaking  out  of  the  war,  when, 
by  reason  thereof,  they  ceased  to  be  paid,  the  plaintiff  and  her 

.nd   IK-MIL'  residents  of  Mississippi.       He  died  in  May,  1862. 
The  third  case   is  a   similar  action   against   the   Manhattan    Life 
Insurance  Company  of  New  York,  to  recover  the  amount  of  a  policy 
:    by    it    in    1858,    on  the  life    of  C.    L.    Buck,    of   Vickshurg, 
Mississippi,  the  circumstances  being  substantially  the  same  as  in  tho 
other  cases. 

Each  policy  is  in  the  usual  form  of  such  an  instrument,  declaring 
the  company,  in  consideration  of  a  certain  specified  sum  to  it 
in  hand  paid  by  the  assured,  and  of  an  annual  premium  of  the  same 
amount  to  be  paid  on  the  same  day  and  month  in  every  year  during 
the  continuance  of  the  policy,  did  assure  the  life  of  the  party  named, 
in  a  specified  amount,  for  the  term  of  his  natural  life.  Each  con- 
tained various  conditions,  upon  the  breach  of  which  it  was  to  be 
null  and  void,  and  amongst  others  the  following:  "That  in  case 
sured)  shall  not  pay  the  said  premium  on  or  before 
"  the  several  days  hereinbefore  mentioned  for  the  payment  thereof, 
"  then  and  in  every  such  case  the  said  company  shall  not  be  liable 
the  payment  of  the  sum  insured,  or  in  any  part  thereof,  and 
"  this  policy  shall  cease  and  determine."  The  Manhattan  policy 
contained  the  additional  provision,  that,  in  every  case  where  the 
policy  should  cease  or  become  null  and  void,  all  previous  payments 
made  thereon  should  be  forfeited  to  the  company. 

The  non-payment  of  the  premiums  in  arrear  was  set  up  in  bar  of 
the  actions,  and  the  plaintiffs  respectively  relied  on  the  existence  of 
the  war  as  an  excuse,  offering  to  deduct  the  premiums  in  arrear  from 
the  amounts  of  the  policies. 

The  decree  and  judgments  below  were  against  the  defendants. 

Mr.    Matt.    II.    CarjH-nter   and    Mr.    .lames   A.    Garfield,   for   the 

appellant  in  the  fir-'  <>d  for  the  plaintiff  in  error  in  the  second. 

The  third  case  was  submitted  by  Mr.  Alfred  Pitman  for  the  plaintiff 

in  error.     (The  arguments  submitted  by  the  counsel  separately  are 
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presented  as  a  whole,  no  attempt  being  made  to  assign  to  each  what 
he  chiefly  or  alone  may  have  said.  The  point  as  to  the  surrender 
value  of  the  policy  was,  however,  made  by  Mr.  Garfield  in  his  con- 
cluding argument  for  the  companies.) 

The  rights  involved  depend  upon  the  contract.  The  Court  will 
not  interpolate  new  conditions,  but  hold  the  parties  to  their  agree- 
ment. Dermott  v.  Jones,  2  Wall.  1 ;  Jeffreys  v.  Life  Assurance 
Company,  22  ib.  47.  It  consists  of  two  parts,  and  is  divisible.  The 
payment  of  the  first  premium  accomplished  two  things.  First,  it 
effected  an  insurance  upon  the  life  of  the  applicant  for  one  year, 
which  is,  so  far  as  he  is  concerned,  an  executed  contract.  Should 
he  die  within  that  specific  period,  the  company  absolutely  covenants 
to  pay  the  amount  of  the  policy.  Second,  it  purchased  the  option 
of  his  making  the  stipulated  payments,  and  thus  continuing  the 
insurance  from  year  to  year,  and  is  in  this  respect  an  executory 
contract.  Worthington  v.  Charter  Oak  Life  Insurance  Company, 
41  Conn.  372.  The  provisions  requiring  payment  of  the  agreed 
premium  for  each  subsequent  year  are  an  essential  part  of  the  sub- 
staaice  of  the  contract,  by  which  the  duration  of  the  risk  is  limited 
and  defined,  and  are  not  a  condition  in  the  nature  of  a  penalty. 
Dean  v.  Nelson,  10  Wall.  158.  They  declare  that  the  policy,  if  the 
requisite  premium  is  not  paid,  expires  by  its  own  limitation  ;  but 
if  the  Court  considers  that  they  create  a  condition,  then  we  insist 
that  it  is  a  condition  precedent  to  the  renewal  and  extension  of  the 
risk.  Until  its  performance,  no  liability  is  incurred  by  the  under- 
writer, and  no  right  vests  in  the  policy-holder.  Want  el  al  v. 
Blunt  et  al,  12  East,  183;  Phcenix  Life  Insurance  Company  v. 
Sheridan,  7  H.L.  Gas.  745 ;  Law  R.  9  Ch.  502 ;  9  Eq.  705 ; 
17  Eq.  316-320.  An  impossibility  to  perform  it  does  not  pre- 
vent the  loss  which  results  therefrom,  nor  will  a  Court  of  equity 
relieve  against  the  consequences  of  a  breach,  although  such  impossi- 
bility be  occasioned  by  law.  Salk.  231,  233;  3  Vern.  338,  339, 
344;  1  ib.  223;  1  Bro.  Ch.  168;  Earl  of  Shrcir^unj  v.  Scott,  6 
C.B.  n.s.  1  ;  Barker  v.  Hodgson,  3  M.  <fe  S.  267. 

From  the  beginning  of  the  war  until  the  President's  proclamation 
of  6th  August,  1861,  the  assured,  who  lived  within  the  rebel  States, 
had  full  opportunity  and  permission  to  withdraw  to  loyal  territory. 
His  duty  in  such  a  case  is  dearly  indicated  in  Mrs.  Alexander's 
Cotton,  2  Wall.  421,  and  Tfie  "  William  Bagaley,"  5  ib.  377.  He 
elected  to  remain  within  the  jurisdiction  of  the  enemy.  The  result 
of  his  choice  cannot  be  pleaded  as  an  excuse  for  non-performance ; 
nor  can  relief  be  claimed  on  the  ground  insisted  upon  by  the  other 
side,  that,  when  the  annual  premium  became  due,  its  payment  was 
rendered  unlawful  by  the  existence  of  war. 

The  contract,  under  the  circumstances,  and  by  his  own  volun- 
tary act,  was,  if  for  no  other  reason,  made  void  by  the  war,  because 
its  continued  existence  depended  upon  the  performance  of  certain 
conditions  by  a  person  who  remained  within  the  Confederate  lines, 
when  all  intercourse  was  prohibited  by  law.  Hanger  v.  Abbott,  6 
Wall.  536;  Duer  on  Insurance,  473,  note  2;  Thompson  v.  United 
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,    15  Wall.   400.       As  insurance  of  the  property  or  live*  of 
lot  violate*  the  laws  of  war,   all  such  continuing  policies  are 
annulled   when  hostilities  commence    between,   the   countries  where 
upany  and  the  assured  respectively  reside.       The 
war,    ipto   facto,    dissolved    the    contracts    sued    on;    Furtado    v. 
Rogers,  3  Boe.   &   Pull.    I'.H.       There  can  be  no   well-founded   dis- 
•i  Itctween  a  j'!»iiiise  to  indemnify  a  hostile  country  and  one 
t«i  indemnify  its  citi/en  or  subject,  though  a  non-combatant,  against 
loss  of  life.       1'j.on  his  death,  should  the  contract  be  valid,  and  the 
•  •lioniiance  of  the  condition  \\hich  he  has  assumed  be  waived, 
an  .iksolute  right  to  a  sum  of  money  accrues,  even  though  payment 
ini'^ht  not  be  enforced   until  the  close  of  the  war.     We  also   insist 
that,  during  the  war  and  when  the  insured  died,  the  contract,  by  its 
mvn    limitation   or  by  reason   of   the  non -performance   of   the   con- 
dition,  ceased  and  determined.        The  ground  taken  on   the   other 
side  is,  that  only  the  particular  clause  requiring  the  stipulated  annual 
.v  as  suspended,  and  that  no  loss  arises  from  a  non-compliance 
with    its    tei  This    extraordinary    result    then    follows.        The 

ict,  so  far  as  the  company  is  concerned,  remains  in  force,  and 
absolutely  binds  it,  whilst  the  enemy  is  excused  from  performance. 
Should  the  insured  survive  the  war,  there  would  be  no  obligation  to 
ic  hack  premiums,  the  contract  being  unilateral;  if  he  dies, 
the  assured  can  claim,  as  is  done  in  these  oases,  the  amount  of  the 
policy. 

But  if  the  Court  should  reject  these  views,  and  hold  that  the  de- 
fences are  not  a  valid  bar  to  a  recovery  in  these  suits,  it  will  not 
affirm  the  judgments  and  decree  for  the  entire  amount  of  the  several 
policies.  If  any  equitable  adjustment  of  the  matters  in  controversy 
be  made,  the  policy-holder,  whose  policy  was  alive  when  the  war 
began,  should  not  be  entitled  to  anything  beyond  its  surrender  value 
at  that  date.  Such  an  adjustment  would  not  impose  on  the  assured 
the  forfeiture  of  all  premiums  paid,  or  on  the  company  the  hard- 
ship of  paying  all  lapses,  whether  voluntary  or  involuntary. 

Mr.  Clinton  L.  Rice,  for  the  appellees  in  the  first  case,  and  Mr. 
Joseph  Casey,  for  the  defendant  in  error  in  the  second.  The  third 

Aas  submitted  l»y  Mr.  W.  P.  Harris  for  the  defendant  in  error. 
A  contract  of  insurance,  when  made  upon  and  for  the  life  of  the 
insured,  is  a  contract  for  life,  and  not  from  year  to  year.       Man- 
hattan I.ifr.  Insurann   <  'niii/inii  if  \ .    Wnnrirlc.  20  Gratt.  620;  Rertrv. 
M nfiitif  lii-ntfit  J.ife  Insurance  Company,  26  Barb.  556  ;   Ilodson'* 

Jinn  Lift-  In^urniirt  f'niii /HUH/,  97  Mass.   Ill: 

I/iJt>/ardv.  ifufiifif  Tit  in-fit  f.ift  ///<;/ rniin  f'nm/mni/,  37  N.J.  444; 
The  payment  of  the  premiums  is  a  condition  subsequent,  the  per 
formance  of  which  is  excused  when  rendered  illepnl  by  the  inter- 
diction of  commerce  and  intercourse  in  time  of  war  between  the 
cot  i  n  trie -i  where  the  contracting  parties  respectively  reside. 

It  is  not  an  executory  contract  of  such  a  nature  as  to  be  ipto 

furt, >  terminated  or  .-d  by  a  state  of  war.     The  war  did  not, 

/>ri>/,ri<>  nnul  it.  «r  impair  any  vested  rijrht  under 

it.     It  had  no  other  effect  than  t«>  suspend  the  remedy  upon  or  the 
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performance  of  it.  Staiham  v.  New  York  Life  Insurance  Com- 
pany, 45  Miss.  592;  Cohen  v.  New  York  Mutual  Life  Insurance 
Company,  50  N.Y.  610 ;  Sands  v.  New  York  Life  Insurance  Com- 
pany, ib.  626 ;  Manhattan  Life  Insurance  Company  \.  Wanrick, 
supra  ;  New  York  Life  Insurance  Cow  puny  v.  Clopton,  7  Bush.  179  ; 
Hamilton  v.  Nrw  York  Mutual  I.i/i  Insurance  Company,  i>  Watch. 
234;  Semmes  v.  Hartford  Insurance  COHIJHIHI/,  13  Wall.  158; 
Griswold  v.  Waddington,  16  Johns.  438;  Bliss  on  Life  Insurance, 
2nd  ed.,  pp.  657-702.  Conditions  are  void,  if  at  the  time  of  their 
creation  their  performance  is  impossible,  or  afterwards  becomes  so, 
by  the  act  of  God  or  the  law.  Walker  v.  Osgood,  53  Me.  432  ; 
Wood  v.  Edwards,  19  Johns.  205;  Glover  v.  Taylor,  41  Ala.  124; 
People  v.  Bartlett,  3  Hill,  570;  Story's  Eq.  sees.  1304,  1307; 
Brewster  v.  Kitchen,  1  Ld.  Raym.  317 ;  Coke's  Com.  206  a ; 
'2  Pars,  on  Contra.,  672-674.  The  non-performance  of  a  condition 
subsequent,  where  its  performance  is  a  forbidden  and  unlawful  act, 
does  not  work  a  forfeiture  of  the  policy.  There  is  no  forfeiture, 
in  the  just  sense  of  that  term,  where  the  law  prohibits  performance 
(Semmes  v.  Hartford  Insurance  Company,  supra  ;  Deans  v.  Nrfxoti, 
10  Wall.  169;  Brein-ftr  \ .  Kitclnn,  si//>rn  :  Tanltna  \ .  II  iihlia  rJ ,  3 
B.  &  P.  291);  and  every  intendment  consistent  with  the  contract 
will  be  made  to  prevent  a  forfeiture.  M'Allister  v.  N.E.  Mutual 
Life  Insurance  Company,  101  Mass.  558 ;  N.E.  Mutual 
Life  Insurance  Company  v.  Hasbrook,  32  Ind.  447  ;  II (Inn  \ . 
Philadelphia  Life  Insurance  Company,  61  Penn.  107;  Bliss  on  Life 
Insurance,  sees.  186,  190 ;  Thompson  v.  St.  Louis  Mutual  Lift: 
Insurance  Company,  52  Mo.  469.  On  the  cessation  of  hostilities, 
the  former  state  of  things  revived,  and  rights  under  a  valid  contract 
were  restored  to  their  original  vigour.  United  States  v.  Grossmeyer, 
9  Wall.  72;  Montgomery  v.  United  States,  15ib.  395;  United 
States  v.  La/nix-,  17  ib.  601. 

Mr.  Justice  Bradley,  after  stating  the  case,  delivered  the  opinion 
of  the  Court. 

We  agree  with  the  Court  below,  that  the  contract  is  not  an  assur- 
ance for  a  single  year,  with  a  privilege  of  renewal  from  year  to  year 
by  paying  the  annual  premium,  but  that  it  is  an  entire  contract  of 
assurance  for  life,  subject  to  discontinuance  and  forfeiture  for  non- 
payment of  any  of  the  stipulated  premiums.  Such  is  the  form 
of  the  contract,  and  such  is  its  character.  It  has  been  contended 
that  the  payment  of  each  premium  is  the  consideration  for  insurance 
during  the  next  following  year — as  in  fire  policies.  But  the  position 
is  untenable.  It  often  happens  that  the  assured  pays  the  entire 
premium  in  advance,  or  in  five,  ten,  or  twenty  annual  instalments. 
Such  instalments  are  clearly  not  intended  as  the  consideration  for 
the  respective  years  in  which  they  are  paid,  for,  after  they  are  all 
paid,  the  policy  stands  good  for  the  balance  of  the  life  insured, 
without  any  further  payment.  Each  instalment  is,  in  fact,  part 
consideration  of  the  entire  insurance  for  life.  It  is  the  same  thing 
where  the  annual  premiums  are  spread  over  the  whole  life.  The 
value  of  assurance  for  one  year  of  a  man's  life  when  he  is  young, 
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1  healthy   is   manifestly  not  the  same  as  when  be  is  old 

pit.        Tlu-iv     U    no    proper    relation    UfA.vn    tin;    annual 

im  ami   tin-   risk   of  amuranoe   for   the  year  in    which    it    i* 

hit  idea  of  assurance  from  year  to  year  is  the  suggestion 

of    ingenious  counsel.        The  annual    premiums  are  an    annuity,    the 

present  value  of  which  is  calculated  to  correspond  with  the  present 

value  <-f  the  amount   assuri-d,  a  reasonable  percentage  being  added 

to  the  premiums  to  cover  expenses  and  contingencies.       The  whole 

d  airain.st  the  \\hole  insurance. 

Hut  \\hilst  this  is  triii-,  it  must  be  conceded  that  promptness  of  pay- 
.1  in  tin-  business  of  life  insurance.  All  the  calculations 
of  the  insurance  company  are  based  Oil  the  hypothesis  of  prompt  pay- 
ments, not  only  calculate  on  the  receipt  of  the  premiums 
\\hen  due.  but  on  compounding  interest  upon  them.  It  is  on  this 
basis  that  they  are  enabled  to  offer  assurance  at  the  favourable 
rates  they  do.  Forfeiture  for  non-payment  is  a  necessary  means  of 
tiiiLT  tin -m Delves  from  embarrassment.  Unless  it  were  en- 
forceable, the  business  would  be  thrown  into  utter  confusion.  It  is 
lik«-  tin  forfeiture  of  shares  in  mining  enterprises  and  all  other 
Ions  undertakings.  There  must  be  power  to  cut  off  unprofit- 
able memU'is,  or  the  success  of  the  whole  scheme  is  endangered. 
Tin-  insured  parties  are  associates  in  a  great  scheme.  This  asso- 
ciated relation  exists  whether  the  company  be  a  mutual  one  or  not. 
Kach  is  interested  in  the  engagements  of  all;  for  out  of  the  co- 
existence of  many  risks  arises  the  law  of  average,  which  underlies 
the  whole  business.  An  essential  feature  of  this  scheme  is  the 
mathematical  calculations  referred  to,  on  which  the  premiums  and 
amounts  assured  are  based.  And  these  calculations,  again,  are 
based  on  the  assumption  of  average  mortality,  and  of  prompt  pay- 
and  compound  interest  thereon.  Delinquency  cannot  be 
tolerated  nor  redeemed,  except  at  the  option  of  the  company.  This 
has  always  been  the  understanding  and  the  practice  in  this  depart- 
of  business.  Some  companies,  it  is  true,  accord  a  grace  of 
thirty  days,  or  other  fixed  period,  within  which  the  premium  in 
arrear  may  be  paid,  on  certain  conditions  of  continued  good  health, 
dec.  But  this  is  a  matter  of  stipulation  or  of  discretion  on  the 
part  of  the  particular  company.  When  no  stipulation  exists,  it  is 
il  understanding  that  time  is  material,  and  that  the  for- 
feiture is  absolute  if  the  premium  be  not  paid.  The  extraordinary 
and  even  desperate  efforts  sometimes  mode,  when  an  insured  person  is 
tn  extremis,  to  meet  a  premium  coming  due  demonstrates  the  common 
view  of  this  mat-- 

The  case,  therefore,  is  one  in  which  time  is  material  and  of  the 
essence  of  the  Non-payment  at  the  day  involves  absolute 

'ure.  if  such  IK."  the  torms  of  the  contract,  as  is  the  case  here. 
Courts  cannot  with  safety  vary  the  stipulation  of  the  parties  by 
introducing  e<|uitii«-  for  the  relief  of  the  insured  against  their  own 
negligen 

But  the  Court  below  bases  its  decision  on  the  assumption  that, 
when  performance  of  the  condition  becomes  illegal  in  consequence  of 

1  A 
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the  prevalence  of  public  war,  it  is  excused,  and  forfeiture  does  not 
ensue.  It  supposes  the  contract  to  have  been  suspended  during  the 
war,  and  to  have  revived  with  all  its  force  \vh<>n  the,  war  ended.  Suv.li 
a  suspension  and  revival  do  take  place  in  the  case  of  ordinary  debts. 
But  have  they  ever  been  known  to  take  place  in  the  case  of  executory 
contracts  in  which  time  is  material?  If  a  Tex  a-;  merchant  had 
contracted  to  furnish  some  Northern  explorer  with  a  thousand  cans  of 
preserved  meat  by  a  certain  day,  so  as  to  be  ready  for  his  departure 
for  the  North  Pole,  and  was  prevented  from  furnishing  it  by  the 
Civil  War,  would  the  contract  still  be  good  at  the  close  of  the  war 
five  years  afterwards,  and  after  the  return  of  the  expedition  ?  If  the 
proprietor  of  a  Tennessee  quarry  had  agreed,  in  1860,  to  furnish, 
during  the  two  following  years,  10,000  cubic  feet  of  marble  for  the 
construction  of  a  building  in  Cincinnati,  could  he  have  claimed  to 
perform  the  contract  in  1865,  on  the  ground  that  the  war  prevented 
an  earlier  performance? 

The  truth  is  that  the  doctrine  of  the  revival  of  contracts  sus- 
pended during  the  war  is  one  based  on  considerations  of  equity  and 
justice,  and  cannot  be  invoked  to  revive  a  contract  which  it  would  be 
unjust  or  inequitable  to  revive. 

In  the  case  of  life  insurance,  besides  the  materiality  of  time  in 
the  performance  of  the  contract,  another  strong  reason  cxi-ts  why 
the  policy  should  not  be  revived.  The  parties  do  not  stand  on 
equal  ground  in  reference  to  such  a  revival.  It  would  operate  most 
unjustly  against  the  company.  The  business  of  insurance  is  founded 
on  the  law  of  averages ;  that  of  life  insurance  eminently  so.  The 
average  rate  of  mortality  is  the  basis  on  which  it  rests.  By  spread- 
ing their  risks  over  a  large  number  of  cases  the  companies  calculate 
on  this  average  with  reasonable  certainty  and  safety.  Anything 
that  interferes  with  it  deranges  the  security  of  the  business.  If 
every  policy  lapsed  by  reason  of  the  war  should  be  revived,  and 
all  the  back  premiums  should  be  paid,  the  companies  would  have 
the  benefit  of  this  average  amount  of  risk.  But  the  good  risks  are 
never  heard  from ;  only  the  bad  are  sought  to  be  revived,  where  the 
person  is  either  dead  or  dying.  Those  in  health  can  get  new  policies 
cheaper  than  to  pay  arrearages  on  the  old.  To  enforce  a  revival  of 
the  bad  cases,  whilst  the  company  necessarily  lose  the  oases  which 
are  desirable,  would  be  manifestly  \mjust.  An  insured  person,  as 
before  stated,  does  not  stand  isolated  and  alone.  His  case  is 
connected  with  and  co-related  to  the  cases  of  all  others  insured  by 
the  same  company.  The  nature  of  the  business,  as  a  whole,  must 
be  looked  at  to  understand  the  general  equities  of  the  parties. 

We  are  of  opinion,  therefore,  that  an  action  cannot  be  maintained 
for  the  amount  assured  on  a  policy  of  life  insurance  forfeited,  like 
those  in  question,  by  non-payment  of  the  premium,  even  though 
the  payment  was  prevented  by  the  existence  of  war. 

The  question  then  arises — Must  the  insured  lose  all  the  money 
which  has  been  paid  for  premiums  on  their  respective  policies?  If 
they  must,  they  will  sustain  an  equal  injustice  to  that  which  the 
companies  would  sustain  by  reviving  the  policies.  At  the  very  first 
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blush,  it  seems  manifest  that  justice  require*  that  they  should  have 

l-eiisatioi.  i.tln-rwiM- 

ompaniea  woulil  be  the  jr».  n  their  loss;  and  thut  from 

a  cause  for  which  neither  party  is  to  Maine.  The  case  may  be 
illustrate*)  thus:  Sti]i|ioMe  an  inhabitant  of  Georgia  had  bargained 
for  a  house,  situated  in  a  northern  city,  to  In-  paid  for  by  instal- 

i,  and  no  title  to  be  made  until  all  the  instalments  were  paid, 
with  a  condition  that,  oi,  tin-  failure  to  pay  any  of  the  instalments 
wh«-n  dm-,  tin-  contract  should  be  at  an  end,  and  the  previous  pay- 

-  forfeited  :  and  suppose  that  this  condition  wag  declared  by 
the  parties  to  be  absolute  and  the  time  of  payment  material.  Now, 
if  some  of  the  instalments  were  paid  before  the  war,  and  others 

nig  during  the  war  were  not  paid,  the  contract,  as  an  executory 

one  was  at   an  end.        It'  the  necessities  of  the  vendor  obliged  him 

iil    himself   of   the  condition,    and   to   resell   the   property   to 

another  party,  would  it  be  just  for  him  to  retain  the  money  he  had 

ed  t  Perhaps  it  might  be  just  if  the  failure  to  pay  had  been 
voluntary,  or  eould  by  possibility  have  U-en  avoided.  But  it  was 
caused  by  an  event  beyond  the  control  of  either  party — an  event 
which  made  it  unlawful  to  pay.  In  each  case,  whilst  it  would  be 
unjust,  after  the  war,  to  enforce  the  contract  as  an  executory  one 

-t  the  vendor,  contrary  to  his  will,  it  would  be  equally  unjust 
in  him,  treating  it  as  ended,  to  insist  upon  the  forfeiture  of  the 
money  already  paid  on  it.  An  equitable  right  to  some  compensation 
or  return  for  previous  payments  would  clearly  result  from  the  cir- 
cumstances of  the  case.  The  money  paid  by  the  purchaser  subject 
to  the  value  of  any  possession  which  he  may  have  enjoyed  should, 
ex  ctquo  et  bono,  be  returned  to  him.  This  would  clearly  be 
demanded  by  justice  and  right. 

And  so,  in  the  present  case,  whilst  the  insurance  company  has  a 
right  to  insist  on  the  materiality  of  time  in  the  condition  of  payment 
of  premiums,  and  to  hold  the  contract  ended  by  reason  of  non- 
payment, they  cannot  with  any  fairness  insist  upon  the  condition, 
as  it  regards  the  forfeiture  of  the  premiums  already  paid ;  that 
would  be  clearly  unjust  and  inequitable.  The  insured  has  an 
equitable  right  to  have  this  amount  restored  to  him,  subject  to  a 
deduction  for  the  value  of  the  assurance  enjoyed  by  him  whilst  the 
policy  was  in  existence  ;  in  other  words,  he  is  fairly  entitled  to 
have  the  equitable  value  of  his  policy. 

As  before  suggested,  the  annual  premiums  are  not  the  con- 
sideration of  assurance  for  the  year  in  which  they  are  severally  paid, 
for  they  are  «-<|ual  in  amount:  whereas  the  rtU  in  tin-  early  years 
of  life  is  much  less  than  in  the  later.  It  is  common  knowledge 
that  the  annual  premiums  are  increased  with  the  age  of  the  person 
applying  for  insurance.  According  to  approved  tables,  a  person 
becoming  insured  at  twenty-five  is  charged  about  20  dollars  annual 
premium  on  a  policy  of  1000  dollars,  whilst  a  person  at  forty  five 
is  (barged  about  38  dollars.  It  is  evident,  therefore,  that  when  the 
younger  person  arrives  at  forty-five  his  policy  has  become,  by  reason 
of  hi-,  previous  payments,  of  considerable  value.  Instead  of  having 
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to  pay  for  the  balance  of  his  life  38  dollars  per  annum,  as  he  would 
if  he  took  out  a  new  policy  on  which  nothing  had  been  paid,  he 
has  only  to  pay  20  dollars.  The  difference  (18  dollars  per  annum 
during  his  life)  is  called  the  equitable  value  of  his  policy.  The 
present  value  of  the  assurance  on  his  life  exceeds  by  this  amount 
what  he  has  yet  to  pay.  Indeed,  the  company,  if  well  managed, 
has  laid  aside  and  invested  a  reserve  fund  equal  to  this  equitable 
value,  to  be  appropriated  to  the  payment  of  his  policy  when  it  falls 
due.  This  reserve  fund  has  grown  out  of  the  premiums  already 
paid.  It  belongs,  in  one  sense,  to  the  insured  who  has  paid  them, 
somewhat  as  a  deposit  in  a  savings  bank  is  said  to  belong  to  tlio 
person  who  made  the  deposit.  Indeed,  some  life  insurance  com- 
panies have  a  standing  regulation  by  which  they  agree  to  pay  to 
any  person  insured  the  equitable  value  of  his  policy  whenever  he 
wishes  it;  in  other  words,  it  is  due  on  demand.  But  whether  thus 
demandable  or  not,  the  policy  has  a  ival  value  corresponding  to  it 
— a  value  on  which  the  holder  often  realises  money  by  borrowing. 
The  careful  capitalist  does  not  fail  to  see  that  the  present  value  of 
the  amount  assured  exceeds  the  present  value  of  the  annuity  or 
annual  premium  yet  to  be  paid  by  tin-  a.^mvd  party.  Tin-  present 
value  of  the  amount  assured  is  exactly  represented  by  the  annuity 
which  would  have  to  be  paid  on  a  new  policy;  or  MS  dollars  per 
annum  in  the  case  supposed,  where  the  party  is  forty-five  years  old ; 
whilst  the  present  value  of  the  premiums  yet  to  be  paid  on  a  policy 
taken  by  the  same  person  at  twenty-five  is  but  little  more  than 
half  that  amount.  To  forfeit  this  excess,  which  fairly  belongs  to 
the  assured,  and  is  fairly  due  from  the  company,  and  which  the 
latter  actually  has  in  its  coffers,  and  to  do  this  for  a  cause  beyond 
individual  control,  would  be  rank  injustice.  It  would  be  taking  a\\ay 
from  the  assured  that  which  had  already  become  substantially  his 
property.  It  would  be  contrary  to  the  maxim  that  no  one  should 
be  made  rich  by  making  another  poor. 

We  are  of  opinion,  therefore,  first,  that  as  the  companies  elected 
to  insist  upon  the  condition  in  these  cases,  the  policies  in  question 
must  be  regarded  as  extinguished  by  the  non-payment  of  the 
premiums,  though  caused  by  the  existence  of  the  war,  and  that  an 
action  will  not  lie  for  the  amount  insured  thereon. 

Secondly,  that  such  failure  being  caused  by  a  public  war,  without 
the  fault  of  the  assured,  they  are  entitled,  ex  cequo  et  bono,  to 
recover  the  equitable  value  of  the  policies,  with  interest  from  the 
close  of  the  war. 

It  results  from  these  conclusions*  that  the  several  judgments  and 
the  decree  in  the  cases  before  us,  being  in  favour  of  the  plaintiffs 
for  the  whole  sum  assured,  must  be  reversed,  arid  the  records 
remanded  for  further  proceedings.  We  perceive  that  the  declarations 
in  the  actions  at  law  contain  no  common  or  other  counts  applicable 
to  the  kind  of  relief  which,  according  to  our  decision,  the  plaintiffs 
are  entitled  to  demand  ;  but  as  the  question  is  one  of  first  impression, 
in  which  the  parties  were  necessarily  somewhat  in  the  dark  with 
regard  to  their  precise  rights  and  remedies,  we  think  it  fair  and 
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-hould  IK-  allowed  to  amend  their  pleadings.       In  the 

pei  haps,    th«-  :nati\e    relief    might    be 

•  •MI   t<>  Mi-mil,  a  pioper  deer..  arthelMi, 

p Lin. .u, i .  should  be  allowed  to  amend  their  hill,  if  they  shall  be  BO 
advised. 

In  estimating  the  equitable  value  of  a  policy  no  deduction  should 

.It-  from  tin-  , mount  \vhi«'li  tin-  calculations  give,  88  ia 

sometim«->  .loin-  \\hvie  policies  arc  voluntarily  Mimndond,  for  tlie 
purpose,  of  discouraging  such  surrenders;  and  the  value  should  be 
as  ui'  the  day  when  the  first  default  occurred  in  the  payment 
of  the.  premium  \>y  which  the  policy  Uvame  forfeited.  Ill  each 
case  tin-  rates  of  mortality  and  interest  used  in  the  tables  of  the 
company  \\ill  lorm  the  l>asis  of  the  calculation. 

The  decree  in  the  equity  suit  and  the  judgments  in.  the  action* 
(it  lair  <n  '>/.  uinl  'lit-  run. <ts  n .»//'  rt  i  n  lu  riinninlnl  fo  be 

proceeded  in't/i  according  to  law  and  the  il  in  rt  ions  of  this  opinion. 

Mr.  Chief  Justice  Waite — I  agree  with  the  majority  of  the  Court 
in  the  opinion  that  thv  and  judgments  in  these  cases  should 

be-  reversed,  and  that  the  failure  to  pay  the  annual  premiums  as 
they  matured  put  an  end  to  the  policies,  notwithstanding  the  default 
OOanoOMJ  by  the  war;  but  I  do  not  think  that  a  default,  even 
under  such  circumstances,  raises  an  implied  promise  by  the  company 
to  pay  the  assured  what  his  policy  was  equitably  worth  at  the  time. 
I  therefore  dissent  from  that  part  of  the  judgment  just  announced, 
which  remands  the  causes  for  trial  upon  such  a  promise. 

Mr.  Justice  Strong — While  I  concur  in  a  reversal  of  these  judg- 
ments and  the  decree,  I  dissent  entirely  from  the  opinion  filed  by 
a  majority  of  the  Court.  I  cannot  construe  the  policies  as-  the 
majority  have  construed  them.  A  policy  of  life  insurance  is  a 
peculiar  contract.  Its  obligations  are  unilateral.  It  contains  no 
undertaking  of  the  assured  to  pay  premiums;  it  merely  gives  him 
an  option  to  pay  or  not,  and  thus  to  continue  the  obligation  of  the 
insurers,  or  terminate  it  at  his  pleasure.  It  follows  that  the  con- 
sideration for  the  assumption  of  the  insurers  can  in  no  sense  be 
considered  an  annuity  consisting  of  the  annual  premiums.  In  my 
opinion,  the  true  meaning  of  the  contract  is  that  the  applicant  for 
insurance,  by  paying  the  first  premium,  obtains  an  insurance  for 
one  year,  together  with  a  right  to*  have  the  insurance  continued 
from  year  to  year  during  his  life,  upon  payment  of  the  same  annual 
pivmium,  if  paid  in  advance.  Whether  he  will  avail  himself  of  the 
refusal  of  the  insurers,  or  not,  is  optional  with  him.  The  payment 
ad  diem  of  the  second  or  any  subsequent  premium  is,  therefore,  a 
condition  precedent  to  continued  liability  of  the  insurers.  The 
assured  may  perform  it  or  not,  at  his  option.  In  such  a  case  the 
doctrine  that  accident,  inevitable  necessity,  or  the  act  of  God,  may 
excuse  performance  has  no  existence.  It  is  for  this  reason  that  I 
think  the  policies  upon  which  these  suits  were  brought  were  not  in 
force  after  the  assured  ceased  to  pay  premiums.  And  so,  though 
for  other  reasons,  the  majority  of  the  Court  holds;  but  they  hold, 
at  the  saiiK-  time,  that  the  assured  in  each  case  is  entitled  to  recover 
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the  surrender,  or  what  they  call  the  equitable,  value  of  the  policy. 
This  is  incomprehensible  to  me.  I  think  it  has  never  before  been 
decided  that  the  surrender  value  of  a  policy  can  be  recovered  by  an 
assured,  unless  there  has  been  an  agreement  between  the  parties  for 
a  surrender ;  and  certainly  it  has  not  before  been  decided  that  a 
supervening  state  of  war  makes  a  contract  between  private  parties 
or  raises  an  implication  of  one. 

Mr.  Justice  Clifford,  with  whom  concurred  Mr.  Justice  Hunt, 
dissenting — Where  the  parties  to  an  executory  money  contract  live 
in  different  countries,  and  the  Govcrninriits  of  those  countries  become 
involved  in  public  war  with  each  other,  the  contract  between  such 
parties  is  suspended  during  the  existence  of  the  "war  and  revives 
when  peace  ensues ;  and  that  rule,  in  my  judgment,  is  as  applicable  to 
the  contract  of  life  insurance  as  to  any  other  executory  contract. 
Consequently,  I  am  obliged  to  dissent  from  the  opinion  and  judgment 
of  the  Court  in  these  cases. 


[An  executory  contract  made  before  the  outbreak  of  war  with  a 
party,  who  subsequently  becomes  an  alien  enemy,  is  dis- 
solved by  war  if  its  continuance  would  involve  intercourse 
with  the  enemy.] 

ORCONERA  IKON  ORE  COMPANY,  LIMITKI),  v.  FRIED.  KRUPP 
AKTIENGESELLSC1IAFT. 

COURT  OF  APPEAL.  [1918]  34  T.L.R.  307. 

THIS  was  an  appeal  by  the  defendants  from  a  decision  of 
Younger,  J.  (1917,  33  T.L.R.  570).  The  action  was  brought  by  the 
Orconera  Iron  Company,  Limited  (hereinafter  called  the  company), 
against  Fried.  Krupp  Aktiengesellscliaft  (hereinafter  called  Krupp's) 
for  a  declaration  that  an  agreement,  dated  15th  August,  1873,  for 
the  supply  of  iron  ore  by  the  company,  who  owned  large  mines  of  iron 
ore  near  Bilbao,  in  Spain,  to  Krupp's  was  dissolved,  abrogated,  and 
avoided  by  the  existence  of  a  state  of  war  between  England  and 
Germany  on  4th  August,  1914,  except  as  to  the  liability  of  Krupp's  to 
pay  for  ore  delivered  to  them  before  that  day,  and  that  the  company 
was  not  bound  to  deliver  ore  or  observe  or  perform  the  agreement. 

The  company  was  incorporated  as  an  English  company  on  17th 
July,  1873,  with  a  capital  of  £200,000,  divided  into  twenty  shares 
of  £10,000  each,  which  had  afterwards  been  changed  into  four 
hundred  shares  of  £500  each.  It  was  formed  by  the  Dowlais  Iron 
Company,  the  Consett  Iron  Company,  Limited  (both  English  com- 
panies), Alfred  Krupp  (who  was  then  trading  in  Germany  as  Friedrich 
Krupp),  and  Ybarra  Hermanos  &  Co.,  a  Spanish  firm.  The  objects 
of  the  company  were  to  adopt  and  carry  out  two  contracts — (a)  A 
contract  (called  the  mines  contract)  for  the  acquisition  of  the  mines 
of  iron  ore  and  works  near  Bilbao,  and  the  rights  and  interests  of 
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i   lli-nii.  ui.  .v  A   ('...   tl,.  d   ('')  a  contract  (culled  the  rail 

•  luiMtioi,  I  iy  tin-  »-niiijiany  of  a  concession 

:    the   right  to  construct   and   work   the 
in-1  I.  u.  -liana  Jtailway  in  Spain. 

It   was  |.r«.\  id.-d  by  tin-  IIH  iiioniiidiim  and  articles  of  association 
the  comp  .!.!  adopt   the-  said  contracts,  and  that  there 

.shiiul.l  IN-  a  l)..ard  of  eight  directors,  two  of  whom  should  be 
nominated  |,y  i-ai'h  of  tin.-  promoters.  and  that  the  company  should 
t-ntt-r  int..  identical  contracts  with  each  of  the  promoters  for  the 
supply  to  them  of  iron  ore.  The  whole  of  the  capital  was  allotted 
t->  the  promoters  in  i-ijiial  shares.  The  contracts  were  duly  executed, 
and  were  all  dated  l.">th  August,  1873. 

By  the  agreement  \vith  Friedrich.  Krupp  it  was  provided  that  the 
agreement  should  continue  in  force  for  ninety  nine  years,  and  that 
from  tin-  vesting  of  the  mines  and  railway  in  the  company  Friedrich 
Krupp  should  take  a  minimum  quantity  of  75,000  tons,  and  that  the 
roinpany  should,  if  required,  deliver  to  him  a  minimum  quantity  of 
200,000  tons  of  iron  ..n-  unless  the  company  should  in  any  year  be 
unable  'to  supply  to  all  tin-  promoters  the  amount  provided  for,  in 
which  case  Friedrich  Krupp  should  not  be  entitled  to  demand  more 
than  a  proportionate  part  with  the  other  promoters  of  the  ore  avail- 
able. The  ore  was  to  be  delivered  at  Luchana  in  Spain,  and  then- 
I  ro\i>ii  us  for  filing  the  price  of  the  ore  from  time  to  time, 
and  that  if  the  company  wore  unable  to  deliver  the  full  minimum 
amount  in  any  year  they  should  not  be  bound  to  make  up  the  de- 
lu  -iein-y  in  any  future  year  to  a  greater  extent  than  40,000  tons. 

Article  1")  provided  that  if  by  reason  of  war  or  civil  disturb- 
ance the  company  should  be  obstructed  or  hindered  in  the 
raising,  getting,  or  leading  away  or  transport  of  ore,  or  the  export  of 
its  carriage  by  sea  should  be  obstructed  or  hindered  so  that  the 
company  should  be  unable  in  any  year  to  deliver  to  Friedrich  Krupp 
his  full  and  proper  quantity  of  ore,  he  should  be  entitled  to  receive 
and  the  company  to  deliver  to  him  at  the  full  price  per  ton  payable 
at  the  time  of  delivery  during  the  five  years  next  succeeding  the 
cessation  of  such  war  or  civil  disturbance  the  deficiency.  It  was 
provided  that  all  the  ore  received  by  Friedrich  Krupp  should  be  used, 
smelted,  and  manufactured  in  some  one  or  more  of  the  works  occupied 
by  him  for  manufacturing  purposes. 

By  Article  18  it  waa  provided  that  the  agreement  and  everything 

D  contained  (except  Article  23  and  all  provisions  necessary  for 

ttlement  of  accounts  between  and  the  payment  and  receipt  of 

moneys  due  to  or  by  the  company  by  or  to  Friedrich  Krupp)  should 

cease  to  have  any  force  during  any  period  of  time  in  which  an  unavoid- 

able cause  should  exist  in-eventing  the  company  from  delivering  or 

Friedrich  Krupp  from  receiving  ore,  but  should  revive  and  be  in  full 

force  on  the  cessation  or  removal  of  such  cause. 

By  Article  23  (which  was  excepted  from  the  provisions  of  Article 

o\Uion-  de  that   any  difference,   dispute,  or  question 

Utw.-en  the  company  and  Friedri.ii   Krupp.  touching  the  agreement 

in    anvthinir  therein   contained,   or  the  construction  thereof  respec- 

tively, or  the  mutual  relations  of  the  company  and    Friedrich  Krupp 
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under  the  agreement  or  their  respective  rights  and  powers,  or  any 
matter  or  thing  in  any  way  connected  with  the  agreement  or  the 
contract  intended  to  be  thereby  made,  should  be  referred  to  a  sole 
arbitrator  to  be  appointed  by  the  parties,  or  if  they  could  not  agree  by 
the  Board  of  Trade  on  the  application  of  either  party.  It  was  pro- 
vided that  accounts  should  be  kept  by  the  company  and  produced  to 
Friedrich  Kmpp,  and  that  Friedrich  Krupp  might  at  the  end  of 
fifteen  years,  and  thereafter  at  intervals  of  five  years,  determine  the 
agreement  by  notice. 

In  1903  Friedrich  Krupp  transferred  his  business,  including  the 
benefit  of  the  agreement,  to  Krupp's,  manufacturer!  of  ordnance  and 
ammunition  at  Essen  and  elsewhere  in  Germany.  Otherwise  the 
company  had  been  carried  on  by  the  original  promoters. 

Under  the  several  agreements  with  the  promoters  the  company 
were  bound  to  deliver  a  total  minimum  amount  of  600,000  tons  of  ore 
in  each  year,  of  which  Krupp's  were  to  take  200,000  tons,  but  they 
had,  in  fact,  taken  a  much  larger  amount,  and  during  the  five  years 
before  the  outbreak  of  war  they  had  taken  an  average  amount  ex- 
ceeding 305,000  tons  a  year.  At  the  outbreak  of  \\-.\r  Krupp's  were 
indebted  to  the  company  in  a  large  amount  for  ore  delivered. 

After  the  outbreak  of  war,  under  the  Trading  with  the  Enemy 
(Amendment)  Act,  1914,  an  Order  was  made  vesting  the  right,  title, 
and  interest  of  Krupp's  in  the  said  agreement  and  all  other  contracts 
and  arrangements  between  the  company  and  Krupp's,  and  all  the 
property  of  Krupp's  in  England  in  the  Public  Trustee,  us  the  cus- 
todian of  enemy  property  in  England  and  Wales.  By  order  of  the 
Court  the  custodian  had  paid  to  the  company  the  moneys  due  to 
them  from  Krupp's  out  of  moneys  in  his  hands  belonging  to  Krupp's. 
Krupp's  were  aware  of  and  assented  to  such  payment.  Questions 
having  arisen  as  to  the  agreement,  it  was  directed  for  the  decision 
thereof  that  the  company  should  bring  this  action  to  have  the  agree- 
ment declared  void,  to  which  Krupp's  and  the  custodian  were  de- 
fendants. 

Younger,  J.,  held  that  as  the  contract  involved  constant 
commercial  association  with  the  enemy  it  was  dissolved  on  the 
outbreak  of  war,  and  that  the  plaintiffs  were  entitled  to  the  declara- 
tion which  they  claimed  that  it  no  longer  bound  them.  He  held  that 
the  war  referred  to  in  Article  15  of  the  contract  meant  a  war  in  which 
Spain  was  involved,  and  that  the  present  war  could  not  be  treated 
an  an  "  unavoidable  cause  "  within  Article  18,  providing  for  the 
suspension  and  revival  of  the  contract,  as  that  article  assumed  the 
continuance  of  payments  and  other  matters  which  had  become  illegal . 

Swinfen  Eady,  L.J.,  said  that  the  appellants  contended  that 
the  agreement  was  not  dissolved,  but  merely  suspended ;  and 
secondly,  that  even  if  it  were  dissolved  there  were  certain  proprietary 
rights  created  by  it  which  remained  in  the  defendants,  and  ought 
to  be  preserved  for  their  benefit  until  after  the  war.  The  appellants 
did  not  now  rely  on  any  argument  based  on  clause  15,  and  he 
therefore  passed  it  over.  Clause  18  was  the  one  on  which  the  con- 
tract had  been  1'eally  maintained.  For  many  years  the  trade  in  iron 
ore  had  continued,  and  large  quantities  over  and  above  the  maxima 
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:d.-d    l.v  the  contract  had   been  delivered  to  Krupp's  and   the 

oth.  .--i.t  in  m-        r'rom   11)09  to  1913  the  output  was  about 

.000  tons  a  year,  had  an  excess  ov<  lij-u 

maximum    «'.f    100,000   tons   a   year.        In    I'.'l-".    th«-y    paid 
4s.  Gil.  a  ton  above  the  7s.  a  ton  paid  for  their  -tipidated  maximum 

.00,000  tons  a  year  for  every  ton   in  excess   t  It  was 

argued  that  tin-  pre*  :ct  was  a  very   valuable  '.   but  it 

ihat  it  was  one  which  necessarily  involve*!  continuous 

:  course  with  tin-  enemy,  parti,  ularly  owing  to  the  manner  in  which 
th<-  piii>-  i*  i  t"ii  payable  i'r.nii  time  to  time  was  to  be  provisionally 
ascertain.. 1  and  finally  settled.  Clause  is.  which  involved  suspension 
of  business  in  certain  events,  expressly  exoepted  from  its  operations 
any  siiKjtension  of  adjustment  of  accounts.  In  his  opinion  that  clause 
alone-  showed  that  the  agrevim -nt  was  one  which  became  impossible 
of  performance  on  the  outbreak  of  war. 

Hut  the  matter  did  not  rest  there.  The  question  was  whether 
the  \\ar  was  an  "  unavoidable  cause  "  within  the  meaning  of  clause 
18.  It  had  been  pointed  out  in  a  recent  judgment  in  the  House  of 
Lords  that  parties  seeking  to  take  advantage  of  such  a  clause  were  in 
a  dilemma.  Hither  the  war  which  was  to  suspend  delivery  did  not 
include  a  war  between  England  and  Germany,  or,  if  it  did,  the  clause 
..ne  which  became  void  as  being  against  public  policy.  The 
language  of  Lord  Dunedin  in  Rio  Tinto  Company,  Limited  v.  Eriel 
Bicber  <k  Co.,  [1918]  A.C.  260,  was  exactly  applicable  to  the  case.  In 
other  words,  the  suspensory  clause  was  inapplicable,  or  if  applicable 
illegal.  If  that  were  all,  the  judgment  of  the  learned  judge 
below  would  be  clearly  right.  But  counsel  for  the  api>ellant8  had 
contended  that  the  present  was  not  such  a  contract  as  would  be 
abrogated  by  a  state  of  war,  as  it  was  one  ancillary  to  private  rights 
which  were  already  in  existence  and  could  not  properly  be  destroyed. 
Hut  the  contracts  entered  into  by  the  company  were  not  in  any  way 
ancillary  to  any  right  or  title  to  the  shares.  Any  of  the  parties 
might  assign  their  shares  and  retain  their  contracts,  or  retain  their 
ires  and  assign  their  contracts.  It  was  further  argued  that  even 
if  the  contract  was  determined,  there  was  some  continuing  benefit  of 
which  the  defendants  could  not  be  deprived.  The  argument  was 
founded  on  a  misapprehension  of  what  Lord  Dunedin  had  said  in  the 
Tinto  case  as  to  a  state  of  war  not  avoiding  all  contracts  and  not 
affecting  accrued  rights;  contracts  which  he  described  as  being  "  con- 
"  comitants  "  of  rights  of  property.  Such  a  case  was  that  of  Hahty 
v.  Isowen/eld,  [1916]  2  K.B.  707.  The  prohibition  of  inter- 
course did  not  extend  to  terminate  a  lease  to  an  alien  enemy, 
and  consequently  to  free  him  from  the  obligation  of  paying  rent  there- 
under. That  was  the  class  of  case  referred  to  by  Lord  Dunedin. 
It  was  finally  argued  that  the  plaintiffs  owing  to  their  carrying  on 
business  in  Spain  were  not  a  party  to  which  the  prohibition  of  trading 
with  the  enemy  would  apply,  but  that  could  not  be  maintained.  Tho 
plaintiffs  were  an  Knglish  company  domiciled  in  Kngland.  In  his 
lordship's  view  the  pix-sent  was  a  clear  case,  the  judgment  below 
was  plainly  right,  and  the  appeal  must  be  dismissed,  with  costs. 

Bankes,  L.J.,  and  Eve,  J.,  concurred. 
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[An  executory  contract  made  before  war  with  a  party,  who 
remains  a  neutral  during  war,  is  dissolved  by  the  war  if 
it  enures  to  the  aid  of  the  enemy.] 

CLAPHAM  STEAMSHIP  COMPANY,  LIMITED  (IN  LIQUIDATION) 
v.  NAAMLOOZE  VENNOOTSCHAP  HANDELS-EN  TRANS- 
PORT MAATISCHAPPIJ  VULCAAN  GEWERKSCHAFT 
DEUTSCHER  KAISER  OF  HAMBORN,  ACTIEN-GESELL- 
SCHAFT  FUR  HUTTENBETRICH,  AND  THYSSEN  &  COM 
PANY. 

KING'S  BENCH  DIVISION.  [1917]  2  K.B.  639. 

THE  plaintiffs  were  tin.-  <>\VIUTS  of  a  British  steamship,  and  the  first 
defendants  (the  Vulcaan  Company)  were  a  company  at  Rotterdam  in- 
corporated under  Dutch  law.  By  a  time  charter  party  of  18th 
.January,  1913,  the  defendants  hired  the  steamship  for  about  five 
years  from  delivery  at  a  specified  rate  of  hire.  According  to  the 
charter  party  the  vessel  could  only  be  employed  in  lawful  trades. 
There  was  the  following  clause: — "  27.  That  in  the  event  of  \\ar 
between  the  nation  to  whose  flag  the  chartered  steamer  belongs 
and  any  European  power  or  any  other  power  operating  or  likely 
to  operate  in  European  waters  charterers  and/or  owners  shall  have 
the  option  of  suspending  this  charter  for  the  time  during  which 
hostilities  are  in  progress.  No  voyage  to  be  undertaken  or  goods 
or  cargoes  loaded  that  would  involve  risk  of  seizure,  capture,  or 
penalty  by  rulers  or  governments."  The  Vulcaan  Company  obtained 
delivery  of  the  steamship.  On  the  outbreak  of  war  between  Germany 
and  Great  Britain  the  steamship  was  discharging  at  Rotterdam  under 
the  charter  party.  On  the  5th  August,  1914,  notice  was  given  by 
the  Vulcaan  Company  under  the  above  clause  to  the  effect  of  sus- 
pending the  charter  party  during  the  continuance  of  war. 

The  plaintiffs  brought  this  action  for  a  declaration  that  the 
charter  party  was  dissolved  by  the  outbreak  of  war.  They  alleged 
that  the  Vulcaan  Company  was  managed  by  two  directors  who  were 
Germans  resident  in  Holland ;  that  these  directors  were  subject  to  the 
control  of  a  supervisory  committee  of  Germans  resident  in  Germany ; 
and  that  the  Vulcaan  Company  existed  and  entered  into  the  charter 
party  for  the  purpose  of  furthering  the  operations  of  the  German 
companies  and  firms  who  were  the  other  defendants  to  the  action. 
Under  those  circumstances  it  was  contended  by  the  plaintiffs  that 
the  charter  party  became  dissolved  by  the  war,  as  being  a  contract 
with  or  on  behalf  of  alien  enemies,  and  as  involving,  if  kept  on  foot, 
a  trading  with  the  enemy  and  the  maintenance  during  war  and  for  an 
indefinite  period  of  a  contract  in  favour  of  alien  enemies. 

Rowlatt,  J.,  said  that  it  was  unnecessary  to  decide  whether  the 
judgment  in  the  Daimler  Company's  case,  [1916]  2  A.C.  307,  re- 
quired him  to  hold  that  the  Vulcaan  Company  was  an  enemy  com- 
pany. The  effect  of  the  contract  was  to  oblige  British  subjects  to 
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render  services  for  the  benefit  of  enemies.  It  was  contended  by  the 
defendants  that  the  charter  party  only  provided  for  lawful  voyages, 
ami  hence  that  it  could  be  observed  during  the  war  without  per- 
iiu-ininir  >.i  \u-oe  for  the  enemy.  But  any  voyage  under  the 
chart  IT  would  be  for  the  benefit  of  enemies,  whether  or  not  the  goods 
were  curried  to  an  enemy  country.  There  was  no  room  for  a  lawful 
voyage.  Hence  the  charter  party  was  at  least  interrupted  for  the 
period  of  the  war.  Was  it  still  in  existence  for  any  other  purpose? 
If  it  did  so  subsist,  then  the  ship  was  withdrawn  for  the  duration 
of  the  war,  while  the  benefit  of  her  services  to  the  enemy  wore 
assured  at  the  moment  of  its  conclusion.  If  when  war  broke  out 
the  enemy  could  retain  his  assurance  of  tonnage  to  be  available  at 
the  end  of  the  war,  his  commercial  position  would  be  fortified  during 
the  war.  He  was  enabled  by  the  prospect  of  shipping  facilities  which 
he  had  to  keep  his  connection  with  neutral  or  enemy  merchants  over- 
seas, and  even  to  enter  into  new  contracts  to  be  performed  upon 
the  conclusion  of  peace;  and  his  ability  to  do  these  things  at  least 
for  a  time  helped  to  drive  his  adversary  into  a  long  war.  It  enabled 
the  enemy  fully  to  commit  his  own  slapping  for  the  purposes  of  his 
trade  during  the  war,  without  being  hampered  by  the  necessity  of 
having  it  free  at  the  end,  for  then  he  would  have  the  right  to 
the  services  of  his  adversary  ;  on  the  other  hand,  the  adversary  could 
not  commit  his  shipping  on  pain  of  being  liable  in  damages  if  peace 
should  find  him  unable  to  resume  the  fulfilment  of  his  contract 
with  the  enemy  charterers.  The  law  would  not  allow  a  British  sub- 
ject to  remain  in  this  relation  with  an  enemy.  He  based  his  decision 
on  the  ground  that  the  maintenance  of  the  charter  party  in  a  state  of 
nsion  during  the  war  supported  the  enemy  during  the  war.  He 
therefore  gave  judgment  that  the  charter  party  was  ended  by  the 
outbreak  of  war. 


[An  executory  contract  concluded  with  a  party,  who  subsequently 
becomes  an  alien  enemy,  is  dissolved  by  war,  if  its  sus- 
pensions would  be  detrimental  to  the  interests  of  this 
country  by  crippling  the  development  of  British  trade  and 
so  assisting  the  King's  enemies.] 

ZINC  CORPORATION,   LIMITED  v.    HIRSCH   AND   OTHERS. 
COURT  OP  APPEAL.  [1916]  1  K.B.  541. 

TIIK  plaintiffs  were  an  English  company,  and  the  defendant*  resided 
and  carried  on  business  in  Germany.  By  two  pre-war  contracts 
made  in  1908  and  in  1910  the  plaintiffs  agreed  to  sell  and  the  de- 
fendants agreed  to  purchase,  during  each  of  the  ten  years  1910-1919, 
the  whole  of  the  plaintiffs'  production  of  zinc  concentrates  at  their 
mine  in  Australia.  Such  production  was  not  to  be  less  than  85,000 
ion-  nor  more  than  95,000  tons  in  each  year.  The  plaintiffs  were 
prohibited,  so  long  as  the  contracts  were  in  force,  from  selling  any 
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zinc  concentrates  to  any  person  other  than  the  defendants,  who  were 
entitled  at  any  time  to  leave  2200  tons  of  concentrates  on  the 
plaintiffs'  floor  and  800  tons  in  their  vats  at  the  plaintiffs'  expense. 
Clause  17  of  the  contract  of  1908  provided  that  in  the  event  of  (inter 
alia)  any  strike,  suspension  of  labour,  floods,  fire,  stoppage  of  water 
supply,  acts  of  God,  force  majeure,  or  any  cause  beyond  the  control 
of  either  the  sellers  or  the  buyers  preventing  or  delaying  the  carrying 
out  of  the  contract,  "  then  this  agreement  shall  be  suspended  during 
"a  continuance  of  any  and  every  such  disability."  War  was  not 
specified  as  a  cause  of  suspension.  There  were  various  provisions  as 
to  notices  being  given,  as  to  fixing  the  price  of  and  the  method  and 
time  of  payment  for  the  concentrates,  as  to  weighing,  sampling,  and 
assaying  the  concentrates,  and  as  to  other  matters. 

After  the  outbreak  of  war  between  Great  Britain  and  Germany, 
the  plaintiffs  brought  an  action  against  the  defendants  for  a  declara- 
tion that  the  contracts  were  dissolved  by  the  war.  Bray,  J.,  gave  judg- 
ment in  favour  of  the  plaintiffs  against  the  defendants,  who  appealed. 
The  Court  of  Appeal  held  that,  assuming  that  war  was  a  cause 
of  suspension  within  clause  17  of  the  contract  of  1908,  the  suspension 
was  only  of  deliveries  of  concentrates,  and  not  of  the  whole  contract, 
and  that  the  effect  of  the  prohibition  against  selling  to  any  person 
other  than  the  defendants  was  to  prevent  the  plaintiffs  from  using 
their  resources  for  the  benefit  of  this  country ;  that  the  further  per- 
formance of  the  contracts  after  the  outbreak  of  the  war  was  illegal, 
as  being  detrimental  to  the  interests  of  this  country  and  of  assistance 
to  the  Kings'  enemies;  and  that  the  contracts  were  dissolved. 

Swinfen  Eady,  L.J.,  after  stating  the  facts,  said  that  on  or 
about  1st  August,  1914,  the  defendants  gave  notice  to  the  plaintiffs 
stopping  all  payments  and  advances  for  either  ores  or  metals  until 
further  notice,  and  stopping  all  shipments  to  Europe  of  ores  or  metals. 
By  reason  of  the  defendants  not  taking  deliveries  of  zinc  concentrates, 
the  plaintiffs  had  been  placed  in  a  position  of  much  difficulty.  They 
could  not  safely  make  forward  contracts  for  delivery  of  their  pro- 
ducts elsewhere  until  their  legal  position  had  been  ascertained ;  for, 
if  the  contracts  with  the  defendants  were  merely  suspended  during 
the  war,  and  the  plaintiffs  were  called  upon,  possibly  at  short  notice, 
to  resume  deliveries  to  the  defendants,  they  might  run  short  of 
material  if  in  the  meantime  they  sold  and  delivered  elsewhere.  The 
evidence  showed  that  the  plaintiffs  might  have  difficulty  in  finding 
a  market  for  their  products  if  they  were  only  able  to  guarantee 
delivery  for  an  uncertain  and  indefinite  period.  The  plaintiffs'  diffi- 
culties had  been  such  that  they  had  ceased  to  produce  ores  since  the 
outbreak  of  war. 

The  plaintiffs  contended  that  the  war  dissolved  the  contracts. 
The  defendants  contended  that  the  contracts  were  merely  suspended 
during  the  war.  The  questions  of  construction  involved  the  deter- 
mination of  the  true  meaning  and  effect  of  clause  17  of  the  contract 
of  1908.  That  clause  provided  that  in  certain  events  the  agree- 
ments should  be  suspended.  Was  war  one  of  these  events?  The 
plaintiffs  disputed  and  the  defendants  asserted  that  it  was.  If  it 
was,  what  was  the  meaning  of  the  expression,  "  then  this  agreement 
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"  shall  l.e  suspended/  '       'II,  mt*  alleged  that  it  meant  t 

tin-  \\holo  agreements  alleged  were  suspended.       If  BO,  was  clause  3 
of  the  jiL'im-im-iit  "i   i'.p|n,  pi, ,  ludiiiL'  the  plaintiffs  from  Belling  e!«e- 
.  also  Misj^ndt  d .'     \\,n-  they  now  at   lilwrty  to  sell  elsewhere? 
Tin-   plaintiffs  alleged   that    tin-  «xpi vision   meant   only   that   del. 
K.I  ;   that  the  re«t  of  the  agreements  reinaii 
i  if  thru    pi«.\  iH.iiis  were  observed  necessitated  inter< 
with  the  enemy,  and  theivfore  that  tin-  agreements,  having  become 
illegal   an. I   -o  in.  apalile  of  execution,   were  now  void. 

His  lordship  assumed  that  elausr  17  included  war  as  an  event  within 
the  contemplation  of  the  contracting  parties.  The  term  "  forcr 
"  ma jt  nre.  "  as  used  on  the  Continent  of  Europe  included  war  (Calvo 
: i nui i«  de  Droit  International,  "  /'om  //mjeure  " ',  Dalloz,  Juris 
pri.U-iice  Cem'-rale,  tome  24,  p.  755,  art.  "Force  majeure  "  ; 
1  Mch  Commercial  Law,  2nd  ed.,  p.  854). 

Th<>  next  question  was  the  nu-aninjr  of   the  phrase,    "  then  this 

"agreement  shall  be  suspended."  an  examination  of  various 

clauses    in   the  contracts   his  lordship  came   to  the   conclusion   that 

the  expression  meant  only  that  deliveries  under  the  contracts  were 

suspended. 

If  this  were  so,  then  the  contracts  would  involve  intercourse  with 
the  enemy,  and  so  would  be  illegal,  for  there  were  various 
clauses,  including  an  arbitration  clause,  and  clauses  ae  to 
noti.es,  all  pointing  to  the  necessity  of  intercourse  with  the 
enemy.  On  this  ground  the  outbreak  of  war  dissolved  the  contracts 
between  the  parties  so  far  as  regards  future  performance  after  4th 
Au«rust,  1914.  The  remedy  of  either  side  for  what  had  previously 
U'en  .anied  out  remained  in  abeyance  until  the  termination  of  the 
war  (Esposito  v.  Bwden,  7  E.  <fe  B.  779,  783;  Janson  \.  Drift' 
Can*nU,1,,t,,1  .Mines,  [1902]  A.C.  509). 

There  remained  another  question  which  had  to  be  considered. 
The  contract  of  1910  stipulated  that  the  plaintiffs  should  not  sell 
their  concentrates  to  any  other  person.  This  negative  stipulation 
remained  in  force,  according  to  the  tenor  of  the  agreement,  as  well 
during  a  war  as  during  a  temporary  strike  or  accident  or  breakdown 
of  machinery.  Again,  by  clause  5  the  defendants  had  the  ri.irht 
to  leave  as  much  as  2200  tons  of  concentrates  on  the  plaintiffs'  floors 
and  800  tons  in  their  vata  at  the  plaintiffs'  risk  for  an  indefinite 
period.  The  position  \\as  that  the  defendants  could  not  take  de- 
livery, and  yet,  according  to  the  contract,  the  plaintiffs  could  not 
sell  their  production  elsewhere,  and  must  keep  their  floors  and  vats 
and  other  premises  encumbered  with  concentrates  which  they  were 
not  permitted  to  dispose  of ;  and  thus  the  whole  of  this  great  industry 
mi^ht  be  brought  to  an  entire  standstill.  The  rights  of  the  parties 
had  to  be  considered  with  reference  to  their  position  under  the  ajrrt>e- 
ments  at  the  outbreak  of  war.  Even  if  the  plaintiffs  were  entitled 
to  sell  elsewhere  any  concentrates  produced  during  the  war  it  mi«rht 
be  a  matter  of  extreme  difficulty  to  do  so  to  their  best  advantage, 
if  they  were  unable  to  make  forward  contracts  for  definite  periods,  and 
could  only  dispose  of  such  concentrates  as  at  the  moment  they  had 
in  hand  with  the  risk  of  being  called  upon,  possibly  at  short  notice, 
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to  resume  deliveries  to  the  defendants.  The  effect  of  such  an 
agreement,  dealing  with  an  important  commercial  product  on  a  very 
large  scale,  was  to  prevent  the  resources  of  the  country  from  being 
developed  and  labour  from  being  employed,  and  the  value  of  the 
mineral  from  being  realised  and  the  proceeds  utilised  in  the  best 
interest  of  this  country.  Moreover,  the  result  of  preserving  intact 
for  the  defendants  (as  the  agreement  did)  all  concentrates  on  the 
floors,  in  the  vats,  or  otherwise  made  ready  by  the  defendants,  would 
be  to  protect  the  defendants'  trade  during  the  war  and  to  enable  the 
defendants  upon  the  conclusion  of  peace  to  resume  their  trade  as 
speedily  and  in  as  great  volume  as  possible,  and  so  to  diminish  the 
effect  of  the  war  on  the  commercial  prosperity  of  the  enemy  country, 
which  it  was  the  object  of  this  country  during  the  war  to  destroy. 
To  give  effect  to  such  a  contract  would  be  to  defeat  the  object  of 
this  country  in  crippling  the  commerce  of  the  enemy.  As  Lord 
Lindley  said  in  Janson  v.  Driefontein  Consnl  Iduti-d  Mines,  [1902] 
A.C.  507,  "  It  would  be  to  undo  by  means  of  British  tribunals  the 
"  work  done  for  the  British  nation  by  its  military  ;m<l  naval  forces." 
Such  an  agreement  was  void  as  tending  to  assist  the  King's  enemies. 
To  cfirry  out  such  an  agreement  during  the  war  and  to  withdraw  goods 
from  commerce  and  preserve  them  for  the  enemy  after  the  war  was 
little  removed  from  actual  trading  with  the  enemy.  His  lordship 
here  referred  to  the  observations  of  Lord  Alvanley  in  Furtado  v. 
If  offers,  3  Bos.  &  P.  198. 

Moreover,  upon  what  ground  could  an  agreement  not  to  sell 
goods  during  the  war  be  binding  in  favour  of  a  person  who  had 
become  an  alien  enemy?  He  could  not  during  the  war  enforce  such 
an  agreement.  The  true  answer  must  be  that  the  tie  had  become 
not  suspended  but  dissolved  by  the  war.  The  observations  of  Lord 
Stowell  in  The  "  Hoop,"  I  Ch.  Rob.  200,  were  as  applicable  to  the 
future  performance  of  a  contract  entered  into  before  war  as  they  \\<  iv 
to  entering  into  a  contract  during  war.  The  impossibility  of  en- 
forcing it  by  an  appeal  to  the  law  was  the  same  in  each  case. 

Phillimore,  L.J.,  and  Pickford,  L.J. ,  gave  judgments  to  the  same 
effect. 

[On  the  outbreak  of  war  between  two  States  an  executory  contract 
between  the  residents  in  such  States  is  suspended,  and  not 
dissolved,  only  when  suspension  does  not  involve  the  making 
of  a  new  contract  between  the  parties.] 

DISTINCTION  HEMATITE  IRON  COMPANY,  LIMITED  v. 
POSSEHL  &  CO. 

KING'S  BENCH  DIVISION.  [1916]  1  K.B.  811. 

THE  plaintiffs,  a  British  company,  claimed  a  declaration  that  an 
agreement,  dated  20th  July,  1911,  and  made  with  the  defendants,  a 
German  firm,  was  dissolved  as  from  the  outbreak  of  war  between  the 
United  Kingdom  and  Germany. 
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The  plaintiffs  had  agreed  to  sell  all  their  pig-iron  of  a  certain 
description  t<>  the  German  firm,  who  agreed  to  do  tin-it    utmost  to 

ii  linn  were  to  take  a 

:i    quantity   yearly,    Imt  if  led   to   <lo   so   they  w« 

in)  liability    U-\«nnl  tin-  loss  of  ...ntiol  of  the  output.      All   COU- 
tineiitiil  |>uivha.M-rs  \\i-iv  to  be  referred  by  tin-  Mritish  company  to  UK- 

^i  firm  as  their  sole  agents.       The  British  company  were  not 
iMiiind  t<>  deliver  in  cases  of  strikes  or  stoppage  of  th«-ir  works  from 
Unforeseen  causes,   ami  during   the   mobilisation  ,,|'   the   <;. imaii    mili 
taiy  forcei  tin-  <;< Tiuan  linn  lx)iin<l  to  take  delivery.     Kitln-r 

.    might   L'ive  twelve  inoiitlis'  notice  of  dismnt  inuance. 
The  action  wa.x  trii'd  Ixt'-.n-  K..\\l,itt,  J.,  without  a  jury;  and  it 
was  held  that  the  contract,  involving  continuous  efforts  on  both  sides, 
t  nit-rely  suspended,  hut  was  dissolved  on  the  outbreak  of  the 
present  v, 

latt,  J.,  said  that  the  performance  of  this  contract  by  the 
plaintiffs  during  tin-  war  would  IK.'  illegal.  Where  a  postponement  of 
performance  involved  altering  the  contract  itself,  the  contract  was 
not  merely  suspended,  but  was  dissolved.  A  contract  was  suspended 
only  win-re  the  suspension  did  not  involve  the  making  of  a  new  con- 
tract between  the  parties.  War  did  not  create  any  contract.  This 

act  did  not  provide  for  the  performance  of  a  future  act  or  a 
of  disjointed  acts,  some  immediate  and  others  more  remote. 
It  brought  the  parties  into  a  continuous  relation  involving  efforts 
on  both  sides,  of  which  the  essence  was  continuity.  To  affirm  that 
such  a  contract  stood  generally,  although  at  the  present  time  and  for 
an  indefinite  period  it  could  not  be  acted  on,  was  not  to  maintain 
an  existing  contract,  but  to  make  a  new  one.  It  was  a  contradiction 
in  terms  to  say  that  the  ol dilations  under  it  existed  now  and  to 
say  that  they  did  not  exist  now.  The  defendants  had  based  an 
argument  upon  the  language  of  the  "yearly  quantities"  clause.  It 
was  said  that  this  clause  showed  that  the  parties  contemplated  a 
suspension  of  the  operation  of  this  contract.  It  provided  that 
in  the  event  of  the  defendants  not  taking  a  quantity  of  3000  tons  in 
one  year,  no  liability  should  attach  to  them  for  the  quantities  short 
taken  further  than  the  loss  of  the  control  of  the  output.  It  was 
argued  that  this  meant  that  if  the  defendants  did  not  take  the 
yearly  quantity  in  any  year,  that  year  dropped  out  of  the  contract,  and 
the  obligations  reattached  themselves  in  the  following  year.  That 
contention  was  not  sound.  The  clause  did  not  contemplate  a  tem- 
porary cancellation  of  the  contract,  but  only  dealt  with  a  failure 
to  take  the  yearly  quantity.  Sp  far  from  providing  for  a  suspension, 
the  clause  imported  that  other  obligations  of  the  contract  were  to 
remain  in  force  and  be  performed  notwithstanding  that  the  de- 
fendants took  less  than  the  yearly  quantity.  It  dealt  with  one  only 
out  of  many  important  mutual  obligations,  leaving  untouched  those 
others  which  were  to  remain  and  be  performed.  It  did  not  help  the 
defendants  over  the  insuj>eral>l<-  difficulty  of  treat  ing  the  contract  as 
capable  of  resumption  after  the  war,  and  so  placing  the  parties  in 
a  position  which  they  had  not  agreed  to  occupy. 
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(b)  PARTICULAR  CONTRACTS. 

[Agency  is  not  necessarily  terminated  by  the  outbreak  of  war. 
Whether  the  agency  is  revoked  or  not  depends  upon  the 
nature  and  character  of  the  agency  and  the  circumstances 
of  the  ease.  Circumstances  in  which  held  that  a  power  of 
attorney  was  not  revoked.] 

WILLIAMS  v.  PAINE. 

1898.  169  UNITED  STATES  REPORTS  (SUPREME 

COURT),  55. 

APPEAL  from  the  Court  of  Appeals  of  the  District  of  Columbia,  No. 
114.  Anrnr.1  L'Uth  and  3Oth  November,  18!»7 ;  derided  10th 
January,  1898. 

1.  Under  the  laws  of  Maryland,  which  were  in  force  in  the  district 
of  Columbia  in  1859,  it  was  competent  for  a  married  woman,  outside 
of  the  district,  to  execute,  -with  her  husband,  a  power  of  attorney  to 
convey  her  lands  therein,  which,  when  acknowledged  by  her  accord- 
ing to  the  statute  relating  to  the  acknowledgment  by  married  women 
of  deeds  conveying  their  real  property  in  the  district,  thereby  beo.mu- 
a  valid   and   sufficient   instrument  to   authorise   the   conveyance   by 
attorney;  and  the  first  section  of  the  Act  of  3rd  March,  1865,  c.  110, 
13  Stat.  531,  contains  a  clear  legislative  recognition  of  the  right  to 
execute  such  power. 

2.  Such   a  power  of  attorney,  executed  in  one  of  the  Nortlirrn 
States  before  the  civil  war  by  a  married  woman  then  residing  there, 
was  not  revoked  by  the  fact  that  when  the  war  broke  out  she  and 
her  husband  removed  to  the  Southern  States,  where  he  entered  the 
Confederate  service,  and  where  she  resided  to  the  close  of  the  war. 

3.  When  the  purchase  money  for  land  sold  under  such  a  power  is 
received  by  the  principal,  to   permit  her   heirs  after  her  death   to 
repudiate  the  transaction,  on  the  ground  that  the  power  of  attorney 
had  been  revoked  by  the  war,  would  be  in  conflict  with  every  prin- 
ciple of  equity  and  fair  dealing. 

4.  A  majority  of  the  Court  think  that  the  deed  made  under  the 
power  of  attorney  which  is  in  controversy  with  this  suit,  and  which 
is  printed  at  length  in  the  statement  of  the  case  below,  was  in  the 
nature  of  a  conveyance  of  the  legal  title,  though  defectively  executed, 
and  that  it  came  within  the  provisions  of  the  Act  of  3rd  March,  1865, 
and  its  defective  execution  was  thereby  cured. 

5.  By  this  disposition  of  the  whole  case  upon  the  merits  the  Court 
is  not  to  be  considered  as  deciding  that  parties  situated  as  the  plaintiffs 
were  in  this  case,   out   of   possession,   can  maintain    an   action    for 
partition. 

The  appellants  herein  brought  this  suit  in  the  Supreme  Court  of 
the  district  of  Columbia  for  the  purpose  of  obtaining  partition  of 
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certain  lands  in  the  city  of  Washington,  known  as  square  53  of  the 

ground  j»lan  of  that  city. 

Upon  th«  trial  it  appeared  that  the  common  source  of  title  was 
one  George  \V.  I'.  I.T,  \\h.».  in  January,  1837,  conveyed  the  premises 
t..  II.  :\  Iliintt  and  Benjamin  Ogle  Tayloe  as  tenants  in  common. 
Mr.  HUM  ntestnte,  leaving  two  daughters,  Funnio 

ami    Mary,    ami   a    s<.n    named  George  Gibson  Huntt,  to   whom  his 
undivided    interval   in  these  lands  descended.       Fannie  married  an 
in  tin-  1'nitod  States  Army  named  Gibson,  and  Mary  married 
an  officer  in  that  army  named  Kolitrt  Ransom,  jun.      In   May,  1859, 
Lieutenant    IJanM.in    \\as    .stationed    at    CarlMe    Harraeks,    in   Pennsyl- 
vania, and   at    that    time   he    and    his   wife   executed   and    acknow- 
;  a  power  of  attorney  to  the  brother  of  Mrs.  Ransom  to  convey 
ID  the  land,  the  material  part  of  which  power  reads  as 
follows :  — 

"  Know  all  men  by  these  presents,  whereas  Lieutenant  Robert 
Ransom,  jun.,  of  the  United  States  Army,  and  Mary  his  wife,  in 
right  of  the  said  Mary,  are  seized  in  fee-simple  as  tenants  in 
common,  with  the  sister  and  brother  of  the  said  Mary,  to  wit, 
Fanny  Huntt  and  George  Gibson  Huntt,  and  with  B.  0.  Tayloe, 
of  certain  lots  of  ground  in  the  city  of  Washington,  in  the  district  of 
Columbia,  which  are  described  as  follows: — (Describing  among 
others  the  lots  in  question).  To  provide  for  the  contingency  of 
«>m  absence  we,  the  said  Robert  Ransom,  jun.,  and  Mary,  my 
wife,  do  by  these  presents  constitute  and  appoint  and  in  our  place 
put  and  depute  the  said  George  Gibson  Huntt,  of  Washington  city, 
aforesaid  to  be  our  true  and  lawful  attorney  in  fact  for  us,  and  in 
our  name,  place,  and  stead  to  control,  manage,  grant,  bargain, 
and  sell,  and  in  that  event  convey  all  our  right,  title,  and  interest 
to  and  to  the  said  lots  and  square  of  ground  or  any  part  or  parts 
thereof,  or  to  join  in  and  for  us  and  in  our  name  to  sign  any 
proceedings  in  partition  of  the  said  lots  and  square,  or  to  appear 
for  us  in  Court  for  that  purpose ;  and  in  regard  to  the  said  lots 
and  square,  to  appear  for  us  in  Court  for  that  purpose;  and 
in  regard  to  the  said  real  estate  to  do,  execute,  and  perform  every 
act  and  thing  necessary  t<.  l>e  done  as  fully  and  amply  as  we  might 
or  could  do  if  personally  present,  and  we  do  hereby  ratify  and 
confirm  all  and  whatsoever  our  said  attorney  in  fact  may  legally 
do  in  the  premises. 

"  In  witness  whereof  we,  the  said  partita  to  these  presents,  have 
1  hereunto  set  our  hands  and  seals  this  twenty -third  day  of  May, 
A.D.,  one  thousand  eight  hundred  and  fifty-nine. 


"  Witnesses  present — 
"  S.  H.  GRAHAM. 
"  A.  L.  SPONSLBB. 


R.  RANSOM,  jun.  (Seal.) 
M.  II.  RANSOM."  (Seal.) 


This  paper  was  duly  acknowledged  by  both  Lieutenant  Ransom 
and  his  wife,  the  latter  of  whom  made  the  acknowledgment  necessary 

IB 
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to  be  made  in  the  district  of  Columbia  in  order  to  convey  real  estate 
by  a  married  woman. 

The  acknowledgment  and  the  certificate  thereof  are  full  and 
complete,  and  taken  and  certified  by  a  proper  officer. 

The  premises  in  question  at  that  time  were  vacant  lots.  Soon 
after  the  execution  of  this  power  of  attorney,  Lieutenant  Ransom  was 
ordered  away,  and,  with  his  wife,  he  left  the  station  at  Carlisle 
Barracks  and  went  to  Fort  Lyon,  in  the  western  country.  He  was  a 
native  of  one  of  the  Southern  States,  and  when  the  war  broke  out 
he  resigned  his  commission  in  the  army  and  entered  the  Confederate 
service,  and  at  the  conclusion  of  the  war  he  had  risen  in  that  service 
to  the  rank  of  general.  Mrs.  Ransom's  brother,  George  Gibson 
Huntt,  to  whom  the  power  of  attorney  above  mentioned  was  given, 
remained  in  the  old  army.  At  the  conclusion  of  the  war  General 
Ransom  returned  with  his  wife  to  his  native  State,  North  Carolina, 
where  she  died  in  February,  1881,  leaving  a  number  of  children, 
who  are  complainants  herein.  He  remained  in  that  State  until  his 
death  in  January,  1892. 

During  the  continuance  of  the  war,  the  children  of  the  deceased 
Mr.  Huntt  became  anxious  to  sell  their  interest  in  the  premises  in 
question,  as  the  land  was  still  vacant  and  unimproved,  and  a  source 
of  expense  in  the  way  of  the  payment  of  taxes.  It  was  more  particu- 
larly on  account  of  Mrs.  Ransom  that  the  sale  was  desired,  in  order 
to  aid  her  as  far  as  possible-  by  turning  her  interest  in  the  lands  into 
money.  Negotiations  for  the  sale  of  the  property  were  there- 
fore commenced  some  time  in  1864  through  a  real  estate  agent 
employed  by  Mr.  Walter  S.  Cox,  a  distant  relative  of  the  parties, 
and  then  a  practising  lawyer  at  the  bar  of  the  district,  now  one  of 
the  justices  of  the  Supreme  Court  thereof.  These  negotiations 
resulted  in  the  sale  of  all  their  interest  in  the  property  to  Mr.  Tayloe, 
the  owner  of  the  other  half -interest  therein,  and  deeds  were  duly 
given  therefor  by  Mrs.  Gibson  and  Mr.  Huntt  to  Mr.  Tayloe,  and 
on  the  29th  of  November,  1864,  Mr.  Huntt,  assuming  to  act  under 
the  power  of  attorney  already  mentioned,  executed,  acknowledged, 
and  delivered  to  Mr.  Jk-njamin  0.  Tayloe  a  paper  which  reads  as 
follows :  — 

"  Know  all  men  by  these  presents  that  I,  George  Gibson  Huntt, 
'  by  virtue  of  the  annexed  power  of  attorney  to  me  from  Robert 
'Ransom,  jun.,  and  Mary  Ransom,  his  wife,  and  for  and  in  con- 
'  sideration  of  the  sum  of  eight  hundred  and  thirty-three  ^'^  dollars 
'  to  mo  in  hand  paid  by  Benjamin  Ogle  Tayloe,  of  the  city  of 
'  Washington,  in  the  district  of  Columbia,  the  receipt  of  which  is 
'  hereby  acknowledged,  have  bargained  and  sold  to  said  B.  0. 
'  Tayloe,  his  heirs  and  assigns,  all  the  light,  title,  and  estate  of 
'  them,  the  said  Robert  Ransom,  jun.,  and  Mary  Ransom,  being 
'  one  undivided  third  part  of,  in  and  to  those  pieces  of  ground  in 
'  the  city  of  Washington  aforesaid,  known  and  described  as  lots 
'  Nos.  1  and  3  in  square  No.  5,  lot  No.  10  in  square  No.  14,  lota 
'  Nos.  5  and  9  in  square  No.  17,  lots  No.  3  and  4  in  square  No.  28, 
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No  3  in  square  No.  30,  and  the  whole  of  square  No.  53,  with 
'  tin-  improvements  and  appurtenances;  and  I  hereby  further  agree, 
'  in  In-half  of  said  Robert  and  Mary  Hansom,  that  they  shall  and 
'  \\ill,  as  soon  as  convmu  nt,  make  and  execute  a  proper  deed  of 
'  conveyance  of  said  premises  to  said  Benjamin  0.  Tayloe,  in  fee- 
'  simple. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal 
"  tin-  --".tth  day  of  November,  A.D.,  1864. 

"  GBORGE  GIBSON  HUNTT.     (Seal.) 
imp,  $1,  G.  G.  H.,  4th  January,  '65.) 
"  Witness,  W.  KLINH." 

This  paper  was  acknowledged  by  Huntt  before  officers  different 
from  those  before  whom  proof  of  the  power  of  attorney  was  made. 
It  was  also,  and  on  the  14th  day  of  January,  1865,  recorded  in  the 
l'p'1-t.T  land  records  office  in  the  district  of  Columbia,  together  with 
the  power  of  attorney  already  referred  to. 

The  purchase  price  of  the  lands  was  paid  to  Mr.  Cox,  who 
promptly  paid  over  her  share  to  Mrs.  Gibson,  and  also  included  in 
siu-h  payment  the  share  belonging  to  Mrs.  Ransom,  and  Mrs.  Gibson 
duly  paid  over  Mrs.  Ransom's  share  to  her  or  expended  the  same  for 
her  benefit  and  with  her  approval.  This  was  done  prior  to  the  close 
of  the  war,  white  Mrs.  Ransom  was  within  the  lines  of  the  Southern 
Army  with  her  husband,  and  Mrs.  Gibson  was  in  one  of  the  Northern 
States. 

After  the  death  of  Mr.  Tayloe,  which  occurred  in  1868,  one  of 
his  daughters,  Julia  Tayloe,  in  November,  1870,  succeeded,  under 
proceedings  in  partition,  to  all  the  interest  of  her  father  in  the  pre- 
mises. She  married  in  1865  the  defendant,  John  W.  Paine,  and  the 
other  throe  defendants  are  the  children  of  such  marriage.  From 
the  time  of  the  division  of  the  estate  of  Mrs.  Paine's  father,  Mr. 
Tayloe,  which  took  place  in  1870,  his  daughter,  Mrs.  Paine,  claimed 
to  be  the  owner  of  the  property,  and  was  in  possession  thereof, 
rvntinir  it  through  her  husband  and  his  agents  for  a  coal  yard  and 
for  other  purpose*,  and  paying  tin*  tax<-s  upon  the  same  up  to  the 
time  of  her  death  in  1>7  which  time  her  husband  has  been  in 

possession,  claiming  the  right  as  tenant  by  the  courtesy,  and  his 
three  children  claim  title  in  fee,  subject  to  the  life  estate  of  their 
father. 

Prior  to  the  filing  of  this  bill  Mr.  Paint-  had  expended  large  sums 
of  money  in  build intr  twenty-two  dwelling-houses  on  the  property 
at  a  cost  of  aUout  $125,000,  and  has  received  the  rents  from  such 
houses  and  paid  the  taxes  on  the  property,  the  whole  property  being 
now  estimated  to  be  worth  about  $250,000.  The  sum  at  which  the 
property  was  sold  in  1864  was  a  fair  price  for  the  same,  and  the 
best  that  could  be  secured  after  earnest  efforts  made  to  sell  it. 

After  the  death  of  Robert  Ransom  and  his  wife  this  bill  was  filed 
by  their  children,  and  th<»  Miff  sought  is  to  have  the  paper  executed 
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by  Mrs.  Ransom's  brother,  George  Gibson  Huntt,  under  the  power 
of  attorney  given  by  her  husband  and  herself,  declared  null  and  void 
as  a  cloud  upon  the  title  and  complainants  in  this  property,  and  the 
bill  then  asks  that  the  right  of  the  complainants  to  one-sixth  (Mrs. 
Ransom's  alleged)  interest  in  the  land  in  fee  as  tenants  in  common 
with  the  defendants  may  be  established  against  all  the  defendants, 
as  well  the  life  tenant  as  the  reversioners,  and  the  land  partitioned 
accordingly. 

Upon  these  facts  the  Supreme  Court  of  the  district  of  Columbia 
dismissed  the  bill  with  costs,  and  its  judgment  to  that  effect,  having 
been  affirmed  by  the  Court  of  Appeals  of  the  District,  7  D.  C.  App. 
116,  the  case  is  now  here  upon  the  complainants'  apical  from  that 
judgment  of  affirmance. 

Mr.  Franklin  1 1.   Mackey  for  appellants. 

Mr.  Calderon  Carlisle  and  Mr.  William  G.  Johnston  for  appollees. 
Mr.  Justice  Pecklmm,  after  stating  the  case,  delivered  the  opinion 
of  the  Court. 

The  questions  in  this  case  grow  out  of  the  execution  of  the  po\\< T 
of  attorney  by  Lieutenant  Ransom  and  his  wife  while  at  Carlisle 
Barracks,  Pennsylvania,  in  1859. 

It  is  claimed,  on  the  part  of  the  appellants,  (1)  that  the  power 
of  attorney  given  by  Mrs.  Ransom,  a  married  woman  (jointly  with 
her  husband),  could  not  operate  as  a  valid  authority  to  the  attorney 
named  therein  to  convey  her  real  estate,  because  a  ma  tried  woman 
could  not  convey  real  rotate  by  a  power  of  attorney;  (2)  that  the 
power  of  attorney  was  revoked  by  the  war  ;  (3)  that  the  paper 
executed  by  the  attorney  in  fact  pursuant  to  the  power  of  attorney 
was  not  a  conveyance,  and  did  not  pass  the  title  of  Mrs.  Ransom 
to  Mr.  Tayloe ;  (4)  that  these  difficulties  were  not  cured  by  the  Act 
of  Congress  of  3rd  March,  18G5,  c.  110,  13  Stat.  531,  entitled  "An 
"  Act  to  quiet  titles  in  favour  of  parties  in  actual  possession  of  lands 
"situated  in  the  district  of  Columbia."  as  that  Act  only  applied  to 
instruments  conveying  lands  and  to  parties  who  were  in  actual 
possession  at  the  time  when  the  Act  was  passed,  and  the  paper 
executed  by  the  attorney  was  not  a  conveyance,  and  when  the  Act 
was  passed  the  premises  in  question  were  vacant ;  (5)  that  the 
purchase  price  for  her  interest  in  that  land  was  never  received  by 
Mrs.  Ransom,  and  her  heirs  are  not  estopped  from  setting  up 
the  invalidity  of  the  alleged  contract  of  sale  or  conveyance  upon 
any  equitable  grounds. 

The  first  section  of  the  above  Act  is  set  out  in  the  margin.1 

1  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  all  deeds  heretofore 
recorded  in  the  land  records  of  the  District  of  Columbia,  which  have  been 
executed  and  acknowledged  by  femmes  covert  (their  husbands  having  signed 
and  sealed  the  same)  for  conveying  any  real  estate,  or  interest  therein, 
situated  in  said  District ;  and  all  acknowledgments  of  deeds  heretofore 
recorded,  as  aforesaid,  which  have  been  made  by  femmes  covert  (whether 
they  have  executed  the  deed  or  not)  for  the  purpose  of  releasing  their 
claims  to  dower  in  the  lands  described  therein,  situated  as  aforesaid,  in 
which  acknowledgments  the  form  prescribed  by  law  has  not  been  followed ; 
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Very  careful  and  well -considered  opinions  have  been  delivered  in 
the  case,  lx>th  in  the  Supreme  Court  and  in  the  Court  of  Appeals  of 
the  district ,  in  which  tht-.s.  i  questions  are  discussed.  The 

Su].ix«me  Court  held  that  the  two  papers  (the  power  of  attorney  and 
tlu»  in.stnmieiit  executed  in  pursuance  thereof)  were  so  far  valid  as 
to  be  subject  only  to  such  objections  and  defects  of  form  of  execution 
and  acknowled^n,  ild  be  cured  by  legislation,  and  these 

defects  were  cured  l»y  tin-  Act  of  Congress;  that  this  statute  was 
constitutional,  and  th..i  the  power  of  attorney  was  not  revoked  by 

and  all  deeds  heretofore  recorded  as  aforesaid,  which  have  been  executed 
and  acknowldged  by  an  attorney  in  fact,  duly  appointed  for  conveying 
real  estate  situated  in  said  l>i.stn<t;  and  all  deeds  heretofore  recorded,  as 
aforesaid,  executed  and  acknowledged,  or  only  acknowledged  by  such  attorney 
in  fact,  for  o,i,\ eying  real  estate  situated  in  said  District,  as  to  which  the 
i.-.km.-iit  was  made  before  officers  different  from  those  before  whom 
<>f  the  power  of  attorney  was  made,  and  as  to  which  the  power  of 
y  was  proved  before  only  one  justice  of  the  peace;  and  all  deeds 
heretofore  executed  and  recorded  as  aforesaid  for  the  purpose  of  conveying 
land  situated  in  said  District,  acknowledged  out  of  the  District  of  Columbia, 
before  a  judge  of  the  United  States  Court,  or  before  two  aldermen  of  a 
i  the  chief  magistrate  of  a  city,  or  before  a  notary  public;  and  all 
deeds  heretofore  executed  and  recorded  as  aforesaid  for  the  purpose  of  con- 
veying land  situated  in  said  District,  acknowledged  by  an  attorney  in  fact, 
duly  appointed,  or  by  an  officer  of  a  corporation,  duly  authorised,  who  has 
acknowledged  the  same  to  be  his  act  and  deed,  instead  of  the  act  and  deed 
of  the  grantor  or  of  the  corporation ;  and  all  deeds  heretofore  executed 
and  recorded  as  aforesaid  for  the  purpose  of  conveying  land  situated  in  said 
District  to  which  there  is  not  annexed  a  legal  certificate  as  to  the  official 
character  of  the  officer  or  officers  taking  the  acknowledgment,  shall  be,  and 
the  same  are  hereby  declared  to  be  of  the  same  effect  and  validity  to  pass 
the  fee-simple  or  other  estate  intended  to  be  conveyed,  and  bar  dower 
in  the  real  estate  therein  mentioned  in  favour  of  parties  in  actual  possession, 
claiming  under  and  through  such  deeds,  as  if  such  deeds  had  been  by  such 
ftmmts  covert  executed  and  acknowledged,  or  acknowledged  in  case  of  a 
dower  right,  in  the  form  heretofore  prescribed  by  law ;  as  if  such  deeda 
had  been  executed  and  acknowledged  by  the  grantor  in  the  deed ;  as  if 
such  power  of  attorney  had  been  proved  before  the  officer  or  officers  taking 
acknowledgment ;  as  if  such  power  of  attorney  had  been  proved  before  two 
justices  of  the  peace ;  as  if  such  acknowledgment  had  been  made  before  any 
judge  of  a  State  Court,  or  before  two  justices  of  the  peace ;  as  if  such 
attorneys  in  fact  or  officer  of  a  corporation  had  acknowledged  the  deed  to 
be  the  deed  of  the  grantor  or  of  the  corporation ;  as  if  such  deeds  had 
thereto  annexed  a  certificate,  in  legal  form,  that  the  officer  or  officers  taking 
the  acknowledgment  were  really  what  they  purport  to  be :  Provided,  That 
the  certificate  of  acknowledgment  by  a  ftmme  covert  shall  show  that  the 
acknowledgment  was  made  apart "  or  "privily"  from  her  husband,  or 
use  some  other  term  importing  that  her  acknowledgment  was  made  out  of 
his  presence,  and  also  that  she  acknowledged  or  declared  that  she  willingly 
executed  or  that  she  willingly  acknowledged  the  deed,  or  that  the  same 
was  her  voluntary  act,  or  to  that  effect :  And  provided  also,  That  when 
the  power  of  attorney  shall  have  (been)  executed  by  a  femme  covert  the 
name  shall  be  effectual  and  sufficient  if  there  shall  have  been  such  an 
acknowledgment  of  the  same  as  would  be  sufficient,  under  the  provisions  of 
this  Act,  to  pass  her  estate  and  interest  therein  were  she  a  party  executing 
the  deed  of  conveyance,  the  record  and  copy  thereof  of  any  deed  recorded  as 
aforesaid  to  be  evidence  thereof,  in  the  same  manner  and  to  have  the  same 
effect  as  if  such  deed  had  been  originally  executed,  acknowledged  and 
recorded  according  to  law. 
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the  war,  but  was  in  full  force  and  valid  when  the  deed  by  the 
attorney  was  executed.  The  Court  also  thought  the  defence  which 
had  been  set  up,  that  the  complainants  were  at  the  commencement  of 
the  suit  and  thereafter  out  of  possession  and  their  title  denied  by 
the  defendants,  who  were  in  actual  and  full  possession,  was  an 
answer  to  the  bill  for  partition  even  if  there  had  been  no  other 
defence  proved.  The  bill  was  therefore  dismissed. 

The  Court  of  Appeals,  while  discussing  somewhat  the  defence  that 
complainants  were  out  of  possession,  did  not  decide  the  case  upon 
that  ground,  but  held  that  the  power  of  attorney  (properly  acknow- 
ledged by  Mrs.  Ransom,  as  above  stated)  duly  conferred  upon  the 
attorney  in  fact  the  legal  power  to  convey  Mrs.  Ransom's  interest  in 
the  land;  that  the  war  did  not  revoke  the  power;  that  the  paper 
executed  and  delivered  by  the  attorney  in  fact  was  not  a  conveyance, 
but  only  a  contract  for  the  sale  and  conveyance  of  the  land ;  that 
the  Act  of 'Congress  did  not  apply  to  such  a  paper;  and,  lastly,  that 
the  contract  of  sale  was  within  the  scope  of  the  power  of  attorney, 
and  vested  in  the  purchaser  an  equitable  interest  or  estate  which, 
upon  general  equitable  principles,  a  Court  of  equity  would  not  divest 
out  of  the  vendee  in  the  absence  of  fraud,  and  no  fraud  being 
alleged  or  shown,  and  the  purchase  money  having  been  received  by 
Mrs.  Ransom,  equity  would  not  set  aside  the  sale.  We  will  now  state 
the  conclusions  to  which  we  have  come  regarding  these  questions : 

(1)  And,  first,  as  to  the  question  whether  the  power  of  attorney 
executed  by  Lieutenant  Ransom  and  wife  to  George  Gibson  Huntt 
authorised  and  enabled  the  attorney  to  bargain  and  sell  and  convey, 
or  contract  to  convey  by  deed  of  bargain  and  sale,  the  property 
therein  mentioned.  We  think  it  did. 

Under  the  laws  of  Maryland,  which  were  in  force  in  the  district 
of  Columbia  in  1859,  we  think  it  was  then  competent  for  a  married 
woman,  outside  of  the  district,  to  execute,  with  her  husband,  a  power 
of  attorney  to  convey  her  lands  therein,  which,  when  acknowledged 
by  her  according  to  the  statute  relating  to  the  acknowledgment  by 
married  women  of  deeds  conveying  their  real  property  in  the  district, 
thereby  became  a  valid  and  sufficient  instrument  to  authorise  the 
conveyance  by  attorney.  It  is  not  claimed  that  the  acknowledgment 
to  the  •  power  of  attorney  in  this  case  was  insufficient  in  matter  of 
form  to  comply  with  the  statute  in  that  respect. 

The  real  contention  is,  assuming  the  acknowledgment  to  have 
been  sufficient,  that  a  married  woman  could  not  by  any  manner  of 
acknowledgment  appoint  an  attorney  with  authority  to  convey  her 
lands.  It  is  true  that  by  the  common  law  a  married  woman  could 
not  convey  an  estate  of  freehold  owned  by  her  unless  by  levying  a 
fine  or  suffering  a  common  recovery.  This  was  altered  by  the  statute 
in  England  of  3  &  4  Will.  IV.  c.  74,  abolishing  fines  and  recoveries, 
and  providing  other  means  for  the  conveyance  of  estates.  In  most, 
if  not  all,  of  the  States  of  the  Union,  statutes  have  been  passed 
providing  for  the  manner  in  which  a  married  woman  can  dispose  of 
her  real  estate.  These  statutes  were  intended  to  and  did  set  aside 
the  technicalities  of  the  common  law,  and  they  provided  some  simple 
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and  effectual   method    for   the   ti.m-.fi-r  of   tin    interest*  of  married 

•  lUte,     The  ('In.  •  \p|*-alg  of 

i    •>!'  (  oluniln.i.   in  delmiin^  the  opinion  of  that    Court   in 

•and   statutes   which    the   ('unit    hold* 

'.  .in. I  thos,-  statutes  are  also  held 

in  pio\ide  ii>i  the  case  of  i  ;ion  of  a  power  of  attorney  by  a 

man  iril  woman  joined  in  l»y  her  husband  and  privily  acknowledged 
by  her.  auihoi i.sm^r  the  atioiney  in  fact  to  coiney  her  real  property 
in  the  district. 

This  st-;  .iio\\  It-dement   is  provided  for  in  probably  all  the 

statute-,   --1    tin    \. n  ions   Stales   relating  to   the  subject   of    the  convey 
anoe  by  manicd  \\oin. -n  of  any  interest  they  may  have  in  real  estate. 
It  has  been  said  to  IK-  the  IIIOM  important  and  essential  element  in  the 
method  employe. I  to  ti.iiisfer  such  estates. 

The  >tatute>  leieiu-d  to  in  the  opinion  arc  the  statutes  of  Mary- 
land <>f  171.").  c.  47;  1752,  c.  8;  and  1766,  c.  14;  and  in  those 
statutes  the  ceremony  of  the  private  examination  of  the  married 
\\oinan  .n id  her  voluntary  acknowledgment  of  the  deed  were  made 
substitutes  for  the  private  examination  as  to  her  voluntary  consent 
in  the  levying  of  the  line  or  the  suffering  of  a  common  recovery. 
riling  these  various  statutes  of  Maryland,  and  commenting  upon 
their  provisions  relating  to  conveyances  of  married  women,  the 
Chief  Justice,  in  his  opinion  in  this  case,  says — 

•  The>e  provisions  of  the  Acts  of  1715  and  1766  were  in  force  in 
"  this  district  in  IS.V.t.  and  are  still  in  force,  and  they  were  in  no 
"  respect  repealed  by  or  in  conflict  with  the  Acts  of  Congress  of  the 
:'-Ut  of  May,  IW2  (4  Stat.  520),  and  of  the  20th  of  April,  1838 
at  •_' Jtl),  relating  to  the  execution  and  acknowledgment  of  deeds 
"  for  -land  in  the  district  of  Columbia.  The  Acts  of  Congress  do  not 
1  profess  to  repeal  the  Acts  of  Maryland  of  1715  and  1766,  or  to  be 
"exclusive  in  their  operation;  but  they  have,  in  some  particulars, 
"  not  involved  here,  amplified  and  extended  the  provisions  of  the 
"  former  statutes  then  in  force.  And,  construing  these  statutes  all 
"  together,  and  looking  to  the  reason  and  policy  upon  which  they 
"  are  founded,  it  would  seem  to  be  clear  that  in  the  year  is.")'.)  and 
"  down  to  the  year  1865  it  was  competent  to  a  fenime  covert,  by  a 
"  joint  power  of  attorney  with  her  husband,  duly  executed  and 
"  acknowledged  according  to  the  forms  prescribed  by  the  statute, 
"  to  execute  and  acknowledge  a  valid  deed  of  conveyance  of  her 
"  real  estate  situate  in  the  district  of  Columbia.  It  is  well  settled 
"  that  a  power  to  convey  land  must  possess  the  same  requisites,  and 
"  observe  the  same  solemnities  in  execution  and  acknowledgment, 
"  as  are  necessary  in  a  deed  directly  conveying  the  land;  and  that 
"  a  title  to  land  can  only  be  acquired  and  lost  according  to  the  laws 
"  of  the  place  where  the  land  is  situated  (Clark  v.  Graham,  6  Wheat. 
"577).  In  this  case  the  property  to  be  conveyed  was  sjxcihVally 
"  mentioned  and  described  in  the  power  of  attorney;  and  the  power 
"  of  attorney  was  executed  and  acknowledged  at  Carlisle,  in  the 
"  State  of  Pennsylvania,  by  husband  and  wife,  under  their  hands 
"  and  seals,  and  the  acknowledgment  and  authentication  of  the 
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"  instruments  were  in  all  respects  in  accordance  with  the  provisions 
"  of  the  statutes  in  force  in  the  district  of  Columbia,  providing  the 
"  manner  and  form  in  which  the  real  estate  of  femmes  covert  could 
"  be  conveyed.  Indeed,  we  do  not  understand  that  the  statutory 
"  requirement,  in  respect  to  the  form  of  acknowledgment  and 
"  authentication  thereof,  is  a  matter  of  objection.  The  terms  of  the 
"  statutes  '  any  grantor  or  bargainer  of  any  lands  or  tenements,1 
"  being  out  of  the  province;  or  '  any  person  or  persons  conveying,' 
"  &c.;  '  not  residing  in  the  province  at  the  time,'  &c.,  '  may 
"  'acknowledge  said  deed  by  letter  of  attorney,  well  and  sufficiently 
"  '  proved,'  &c.,  are  sufficient  to  embrace  femmes  coverts,  authorised 
"  to  sell  and  convey  their  real  estate.  If  not,  then  the  husband 
"  could  not  sell  and  convey  by  power  of  attorney,  free  of  the  con- 
"  tingent  right  of  dower  of  his  wife;  for  if  the  wife  could  not  acknow- 
"  ledge  by  power  of  attorney  a  deed  for  the  conveyance  of  her  own 
"  real  estate,  she  would  be  equally  unable  to  acknowledge,  by  ]>M\UT 
"  of  attorney,  a  deed  for  the  relinquislmieiit  of  dower  in  the  lands 
"  of  her  husband.  Such  disability,  we  think,  was  never  intended  by 
"  the  Legislatures  passing  the  statutes  to  which  we  have  referred 
"  to  be  fixed  upon  femmes  coverts,  having  lands  with  right  to  convey 
"  the  same." 

We  give  great  weight  to  the  views  expressed  by  the  Chief  Justice 
in  regard  to  these  statutes  of  Maryland  because,  as  is  well  known, 
he  occupied  for  many  years  a  seat  upon  the  bench  as  Chief  Justice  of 
the  Court  of  Appeals  of  that  State,  and  is  specially  familiar  with  its 
laws  and  the  construction  given  them  by  the  Courts  of  the  State. 
In  addition  to  such  circumstances,  and  from  a  perusal  of  the  various 
statutes  cited,  our  own  judgment  concurs  with  the  Court  of  Appeals 
upon  this  question.  We  think  a  clear  implication  arises  froift  the 
provisions  of  these  Acts  that  a  power  of  attorney  such  as  has  been 
described,  and  acknowledged  as  already  mentioned,  was  good  in 
1859  in  this  district.  We  can  think  of  no  good  reason  for  excluding 
such  implication.  Where  the  person  is  by  the  statute  allowed  to 
do  the  principal  thing  directly,  we  think  she  could  do  it  by  power 
of  attorney  as  described  in  this  case.  The  power  to  convey  includes 
in  such  case  the  power  to  appoint  another  to  do  the  same  thing. 
We  therefore  agree  with  the  views  expressed  by  some  of  the  text 
writers,  that  where  power  is  given  by  statute  to  married  women  to 
convey  their  interest  in  real  estate  and  their  husbands  join  in  the  con- 
veyance and  where  the  private  examination  is  made,  in  such  cases 
the  right  of  the  wife  to  dispose  of  it  by  power  of  attorney  joined  in 
by  her  husband  and  where  she  was  privately  examined,  &c.,  would 
naturally  be  implied.  The  common  law  which  incapacitates  a  married 
woman  from  making  a  contract  in  general  is  so  far  altered  by  the 
statute  as  to  permit  her  to  execute  a  power  of  attorney,  and  to  therein 
contract  to  ratify  his  acts,  instead  of  conveying  directly,  as  the 
statute  in  terms  provides.  (See  Washburn  on  Real  Property,  4th 
edition,  vol.  3,  p.  258.)  The  author  there  says — "  It  is  laid  down 
"  unqualifiedly  in  some  of  the  States  that  a  married  woman  cannot 
"  make  a  valid  power  of  attorney,  even  jointly  with  her  husband,  to 
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"  make  a  deed  of  IK  r  interest.     But  it  isditlicuh  t<,  perceive  any  reaaon 

"  for  the  rule  where  she  can  do  the  principal  tiling  herself;  and  such 

.  l«-arly  n  co^m-H-d  l<\  Mav-achu^ett*.     A  similar 

it    ix  also  recognised  by  statur  v  York."       We  do  not 

think   the  aid  of  a  statute   i-.  n.vi-van  .         When   the   |K>Wer    is  •,• 

y    law   to  con\'\    <lii-i-rtly,    >hc    r;m    by    the    same    01 

authorise  MIL .th,  r  t<>  do  the  art  i'oi   h«  i        1 1.--  reasoning  which  would 

t    it  is,  we  think,  entirely  too  technical,   fragile,  and  refined 

for  constant    MM-.         It    is  said  in  Story  on   Agency,   sec.   6 — "So  in 

'  regard  to  married  women,  ordinarily  they  are  incapable  of  uppoint- 

'  ing  an  agent   or  attomey  ;  and  e\en  in  case  of  a  joint  Kiiit  at  law, 

'  an  appointment  of  an  attorney  by  a  married  woman  is  void;  and 

•  her    Imsliaiid    may    make    an    attorney    for    both.       But   where    a 
'  married    woman    is    capable    of    doing    an    act,    or   of    transferring 

•  property  or  rights  with  the  assent  of  her  husband,  there,  perhaps, 
''  she  may,    with   the   assent  of  IHT   husband,    appoint    an   agent   or 

•  attorney  to  do  the  same."     In  this  case  we  hold  that,  as  the  wife 
was  capable  of  conveying  her  real  estate  in  Washington  in  1859  by 
a  deed  properly  execute*  1  and  acknowledged  by  her  privily,  <fec.,  and 
joined  in  l>\    her  husband,  she  could  accomplish  the  same  thing  by 
authorising    another    to    convey   for    her   where    the    authority    was 
joined  in  by  her  husband,  and  the  required  private  examination,  (fee., 
made. 

The  Court  of  Appeals  of  Maryland  has  never.  >o  far  as  we  can 
discover,  construed  the  statutes  above  cit  d  in  any  manner  opposed 
to  the  views  expressed  by  the  Court  of  Appeals  ,,f  this  district  in 
this  case.  The  cases  oi  II', '/>/,/-'<  Lessees  v.  II all,  '1  llarr.  A-  M  II. 
19;  Flanniyan  v.  Toitny,  '1  Harr.  it  M'H.  38;  Ifof/inytrurth  v. 
M'DonaM,  '_'  Hair  &  Johns.  230;  and  l.mrrtnce  v.  Hfistrr,  3  Harr. 
Ar  Johns.  371.  in  which  the  above-named  statutes  are  referred  to, 
were  all  cases  where  deeds  had  been  executed  and  where  the  acknow- 
•nt  of  either  the  wife  or  the-  husband  was  held  to  l>e  defective 
under  the  provisions  of  these  statutes.  In  some  of  the  cases  it  was 
said  to  be  necessary,  in  order  to  pass  the  interest  of  the  wife  in  her 
land,  that  she  and  her  husband  must  join  in  the  deed  as  grantors, 
which  must  be  properly  acknowledged,  Arc.  This  statement  was  not 
made  as  descriptive  of  the  only  method  by  which  a  married  woman 
could  convey  her  land,  but  was  made  in  relation  to  the  defective 
manner  in  which  the  deed  of  conveyance  waa  executed  in  the  particular 
case,  which  was  the  case  of  a  deed  defectively  acknowledged  undu 
the  statute.  No  decision  has  been  cited  by  counsel  for  the  appellants 
from  the  Courts  of  Maryland  which  is  inconsistent  with  or  opposed 
to  the  construction  given  to  these  statutes  by  the  Court  below. 

In  Holliduy  v.  fimhj,  19  Wall.  606,  610,  the  plaintiff  and  his 
wife  appointed  an  attorney  with  general  power  to  convey  land  which 
belonged  to  the  husband.  The  attorney,  in  fact,  subsequently  con- 
veyed the  lands,  and  the  plaintiff  Holliday,  after  such  conveyance, 
alleging  that  he  had  never  received  any  of  the  consideration  money 
recited  in  the  deed,  sued  to  recover  back  the  possession  of  the  land. 
The  only  question  waa  aa  to  the  sufficiency  in  law  of  the  power  of 
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attorney  from  Holliday  and  wife  to  Hughes,  the  attorney  in  fact, 
and  his  deed  thereunder,  to  pass  the  title  of  the  husband.  It  was 
held  that  the  power  was  sufficient,  the  Court  saying,  "  Here  the 
"  object,  and  the  sole  object,  of  the  power  was  to  enable  the  attorney 
"  to  pass  the  title  freed  from  any  possible  claim  of  the  wife;  and 
' '  under  the  law  of  Colorado  that  result  could  be  accomplished  by  the 
"  deed  of  the  husband  alone  as  fully  without  as  with  her  signature." 
What  was  said  by  the  learned  justice  in  delivering  the  opinion  of  the 
Court  in  that  case  in  regard  to  the  manner  in  which  the  interest  of 
married  women  in  real  estate  could  be  conveyed  was  not  necessary  to 
the  decision  of  the  case,  the  point  decided  being  that,  considering  its 
form,  the  power  of  attorney  signed  by  the  husband  and  wife  was 
valid  to  convey  his  interest  in  the  real  property. 

Finally,  upon  this  branch  of  the  case,  we  also  concur  with  the 
lower  Court  in  holding  that  the  first  section  of  the  Act  of  Congress 
already  mentioned  contains  a  clear  legislative  recognition  of  the  right 
to  make  this  power  of  attorney.  In  this  case  we  think  this  fact  is 
entitled  to  exceptional  consideration.  The  Act  was  evidently  drawn 
with  care,  and  it  fully  and  plainly  describes  the  different  defects  of 
the  various  instruments  upon  which  it  was  intended  to  operate. 
Although  the  section  is  quite  long  and  the  phraseology  is  somewhat 
involved,  yet  the  meaning  of  the  section  is  ]>erfectly  clear.  Certain 
provisions  therein  fully  recognise  the  then  existing  right  of  a  married 
woman  to  appoint  jointly  with  her  husband  an  attorney  in  fact  to 
convey  lands  owned  by  her  in  this  district,  and  language  is  used  for 
the  purpose  of  curing  certain  named  defects  which  might  exist  in 
the  execution  or  acknowledgment  of  such  a  paper.  Speaking  of  the 
acknowledgment,  the  statute,  in  the  first  section,  proceeds  in  this 
way,  "  And  provided,  also,  that  when  the  power  of  attorney  shall 
"  have  been  executed  by  a  femme  covert,  the  same  shall  be  effectual 
"  and  sufficient  if  there  shall  have  been  such  an  acknowledgment  of 
"  the  same  as  would  be  sufficient,  under  the  provisions  of  this  Act,  to 
"  pass  her  ©state  and  interest  therein  were  she  a  party  executing  the 
"  deed  of  conveyance,  the  record  and  copy  thereof  of  any  deed  re- 
' '  corded  as  aforesaid  to  be  evidence  thereof,  in  the  same  manner  and 
"  to  have  the  same  effect  as  if  such  deed  had  been  originally  executed, 
"  acknowledged,  and  recorded  according  to  law."  It  had  already 
been  provided  in  the  section  "  that  the  certificate  of  acknowledgment 
"  by  a  femme  covert  shall  show  'that  the  acknowledgment  was  made 
'  apart  '  or  '  privily '  from  her  husband ,  or  use  some  other  term 
"  importing  that  her  acknowledgment  was  made  out  of  his  presence, 
"  and  also  that  she  acknowledged  or  declared  that  she  willingly 
"  executed  or  that  she  willingly  acknowledged  the  deed,  or  that  the 
"  same  was  her  voluntary  act,  or  to  that  effect." 

The  acknowledgment  attached  to  the  power  of  attorney  in  this 
case  was  sufficient  under  the  provisions  of  this  Act  to  pass  the  estate 
and  interest  of  Mrs.  Ransom  if  she  had  been  a  party  executing  a  deed 
conveying  her  real  estate  in  the  district. 

Upon  a  consideration  of  all  the  circumstances,  we  have  no  doubt 
that  the  power  of  attorney  in  question  was  properly  executed  and 
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acknowledged,  •    it   autli-n-.-.l  the  person  n.-n  in  as 

fact  t<.  couxcy  Mrs.  Ran*..  !  estate  situated  in  tin* 

The   next  question    which    arise.-    i>    \\hether  this   power   of 
vug  revoke*  1  \>y  the  war  which  broke  out  between  the  two 
:.s   of  the   country  in    1861. 

;tenant     I:  although   out-    of    tin-    la.  -I    o  Mirers   to    go 

di<l    re>i«;n   his   commission    in    the    army    of  the    I'nit.-d    States,    and 

fch    and    entered   the    army    of    the  Confederacy,    in    which, 

before  the  do>e  «\  tin.-  war,  lit-  attained  hi^'h  rank.      llis  wife  fo||<»wed 

liim,  M>  tliat  during  the  war  they  were.  both  inside  the  lines  of  the 

ederacy. 

We  are  of  opinion  that    the   war   did   not   revoke   the  power  of 

•  •y  executed  l>y  Mi>.  Hansom  and  her  husband.  It  is  not 
agency  that  is  necessarily  revoked  by  the  breaking  out  of  a  war 
between  two  countries,  in  which  the  principal  and  agent  respectively 
itain  kinds  of  agencies  are  undoubtedly  revoked  by  the 
breaking  out  of  hostilities.  Agents  of  an  insurance  company,  it  is 
said,  would  come  within  that  rule  (Insurance  Company  v.  Davis,  95 
U.S.  425,  429).  In  that  case  Mr.  Justice  Bradley,  in  delivering  the 
opinion  of  the  Court,  said  — 

"  That  war  suspends  all  commercial  intercourse  l>etween  the 
"  citizens  of  two  belligerent  countries  or  States,  except  so  far  as  may 
"  IK,'  allowed  by  the  Sovereign  authority,  has  been  so  often  asserted 
'  and  explained  in  this  Court  within  the  last  fifteen  years  that  any 
"  further  discussion  of  that  proposition  would  be  out  of  place.  As  a 
-equence  of  this  fundamental  proposition,  it  must  follow  that  no 
"  active  business  can  be  maintained,  either  personally  or  by  corre- 
"  spondence,  or  through  an  agent,  by  the  citizens  of  one  belligerent 
"  with  the  citizens  of  the  other.  The  only  exception  to  the  rule 
"  recognised  in  the  books,  if  we  lay  out  of  view  contracts  for  ransom 
"and  other  matters  of  absolute  necessity,  is  that  of  allowing  the 
'  '  payment  of  debts  to  an  agent  of  an  alien  enemy  where  such  agent 
"resides  in  the  same  State  with  the  debtor.  But  this  indulgence  is 
'  '  subject  to  restrictions.  In  the  first  place,  it  must  not  be  done  with 
"  the  view  of  transmitting  the  funds  to  the  principal  during  the 
"continuance  of  the  war;  though,  if  so  transmitted  without  the 
"  debtor's  connivance,  he  will  not  be  responsible  for  it." 

The  learned  judge  then  adds  that,  in  order  to  the  subsistence  of 
the  agency  during  the  war,  it  must  have  the  assent  of  the  parties. 

These  remarks  were  made  in  relation  to  the  case  then  before  the 
Court,  which  was  an  action  on  a  policy  of  life  insurance  issued  by  a 
New  York  corporation  before  the  war  upon  the  life  of  Davis,  a 
citizen  and  resident  of  the  State  of  Virginia.  The  premiums  were 
regularly  paid  until  the  beginning  of  the  war,  the  last  one  having 
been  made  on  28th  December,  1860.  Previous  to  the  war  the  com- 
pany had  an  agent  residing  in  Petersburg,  Virginia,  where  the  assured 
also  resided,  and  premiums  on  the  policy  had  been  paid  him  in 
the  usual  way.  About  a  year  after  the  war  broke  out  the  agent 
entered  the  Confederate  service,  and  remained  there  until  the  close 
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of  the  war.  An  offer  of  payment  of  the  premium  due  in  December, 
1861,  was  made  to  the  agent,  which  he  declined  to  receive,  alleging 
that  he  had  received  no  receipts  from  the  company,  and  that  the 
money,  if  he  did  receive  it,  would  be  confiscated  by  the  Confederate 
Government.  He  testified  that  he  refused  to  receive  any  premiums, 
had  no  connection  with  the  company  during  the  war,  and,  after 
it  terminated,  did  not  resume  his  agency.  Davis  died  in  September, 
1867.  The  plaintiff  helow  was  assignee  of  the  policy,  and  claimed 
to  recover  the  amount  of  $10,000,  on  the  ground  that  he  was  guilty 
of  no  laches,  and  that  at  the  close  of  the  war  the  policy  revived.  The 
judge  instructed  the  jury  that,  if  the  assured  was  ready  and  offered 
to  pay  his  premium  to  the  agent  in  Virginia  after  the  breaking  out 
of  the  war,  there  was  no  forfeiture  of  the  policy  although  the  agent 
refused  to  receive  the  money,  if  within  a  reasonable  time  after  the 
war  he  endeavoured  to  pay  his  premium  and  the  company  refused  tu 
receive  it.  The  defendant  contended  that  the  war  put  an  end  to 
the  agency,  and  that  the  (.Her  to  pay  the  premium  to  the  former 
agent  was  of  no  validity,  and  the  failure  to  pay  rendered  the  policy 
void.  This  Court  held  that  thv  case  was  nearly  on  all  fours  with 
that  of  the  New  York  Life  A^nniiin  ('inniii/ni/  \ .  Stotlmtn,  93  U.S. 

24,  but  the  point  as  t<>  the  supposed  power  of  an  agent  of  a  company 
in  the  adhering  States  to  rrrcivr  premiums  in  a  State  in  insurrection 
after  the  war  broke  out  not  having  been  specially  adverted  to  in 
the  opinion  of  the  Court  in  that  case,  it  \\as  particularly  considered 
in  the  Davis  case,  as  above  quoted  from.  It  was  in  relation  to  such 
an  agency  that  the  remarks  were  made.  Agents  of  a  life  insurance 
company  are  undoubtedly  engaged  in  the  active  business  of  their 
principal.  Their  duty  is  to  receive  the  premiums  for  all  policies 
obtained  by  them,  and  to  transmit  such  premiums  to  the  home  office. 
The  prompt  transmission  of  such  premiums  is  a  necessity  for  the 
successful  prosecution  of  the  business  of  the  company.  Upon  their 
receipt  the  company  is  able  to  invest  them  in  some  interest-bearing 
security,  and  thus  provide  funds  for  the  ultimate  payment  of  the 
policy  when  it  matures.  It  is  easy  to  see  that  active  and  con- 
tinuous business  of  such  a  nature  could  not  be  carried  on  during  a 
war  where  the  principal  and  the  agent  reside  in  the  different  countries 
engaged  in  such  war. 

In  the  case  of  Kershaw  v.   Kelsey,   100  Mass.    561,  the  general 

subject  of  contracts  and  business  entered  into  and  transacted  between 

the  citizens  of  the  different  States  at  war  with  each  other  is  examined, 

and   the  question  treated  with  great  care  by  Mr.  Justice  Gray   in 

delivering  the  opinion  of  the  Supreme  Judicial  Court  of  Massachusetts, 

and  numerous  authorities  are  referred  to  and  commented  upon  in 

the  opinion.     In  the  course  of  that  opinion  it  was  said,  at  page  572 — 

'  The  result  is  that  the  law  of  nations,  as  judicially  declared,  pro- 

'  hibits  all  intercourse  between  citizens  of  the  two  belligerents  which 

'  is  inconsistent  with  the  state  of  war  between  their  countries;   and 

'  that  this  includes  any  act  of  voluntary  submission  to  the  enemy  or 

'  receiving  his  protection,  as  well  any  act  or  contract  which  tends 

to  increase  his  resources;  and  every  kind  of  trading  or  commercial 
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••  de.d m-  "i  intercourse,  wh-  mi.vs.ion  of  money  or  goods, 

.-n    the   two  countries, 

f  indirectly,  or  through   the   inters  ent  ion   of  third  persons 
itnei-ships,  or  i.y  contracts  in  any  form  !•  or  involving 

such    trai.  ,    or    by    insir  pOD    trade    with    or    by    t IM- 

S'.        lleyond   the   principle  of   these  cases   the   prohibition 
not    ••  ••,!   |,y  judicial  decision.        The  more  sweeping  •( 

nieiits  in  the  textbooks  are  taken  from  the  dicta  which  we  1 
already  examineil.  and  in  none  of  them  i-  ans  other  example  given 
than  those  just  mentioned.  At  this  age  of  the  world,  when  all 
the  tendencies  of  the  law  of  nations  are  to  exempt  individuals  and 
private  contracts  from  injury  or  n-tiaint  in  consequence  of  war 
between  their  Governments,  wo  are  not  disposed  to  declare  such 
contracts  unlawful  as  have  not  been  heretofore  adjudged  to  be 
inconsistent  with  a  state  of  war." 

Under  the  circumstances  of  this  case,  we  think  the  attorney  in 
fact  had  the  ri<_rht  to  make  the  conveyance  he  did.  It  waa  not  an 
v  of  the  class  such  as  is  mentioned  in  Inxnranre  Company  v. 
Davis,  supra,  and  was  not  necessarily  revoked  and  avoided  by  the 
war.  Where  it  is  obviously  and  plainly  against  the  interest  of  the 
principal  that  the  agency  should  continue,  or  where  its  continuance 
would  impose  some  ness  obligation  or  burden,  the  assent  of  the  prin- 
cipal to  the  continuance  of  the  agency  after  the  war  broke  out  will 
not  be  presumed,  but  must  be  proved  either  by  his  subsequent  rati- 
fication or  in  some  other  manner.  And.  on  the  other  hand,  where 
it  is  the  manifest  interest  of  the  principal  that  the  agency  constituted 
before  the  war  should  continue,  the  assent  of  the  principal  will  be 
ied.  Or,  if  the  agent  continues  to  act  as  such,  and  his  &o 
acting  is  subsequently  ratified  by  the  principal,  then  those  acts  are 
just  as  valid  and  binding  upon  the  principal  as  if  no  war  had  inter- 
vened (Insurance  Com i><m >/  v.  7A/r/X  supra). 

It  is  entirely  plain,  as  we  think,  that  the  mere  fact  of  the  break- 
in'_r  out  of  a  war  does  not  necessarily  and  as  a  matter  of  law  revoke 
i  icy.      Whether   it   is   revoked  or   not   depends    upon    the 
circumstances  surrounding  the  case  and  the  nature  and  character  of 
the  agency.     This  case   shows  that  in   1859,   at  the  time  when  the 
power  of  attorney    was  executed.    Lieutenant    Hansom  and  his   wife 
were  desirous  of  realising  their  share   of  the   value  of  the  land  in 
•versy.     It  was  vacant,  unimproved  land  in  the  city  of  Wash- 
ington, and  the  charge  for  taxes  was  <|iiite  burdensome.     The  parties 
Hse  the  money.       No  sale  of  the  property  was  effected 
from    that  time  until  the  latter  part   of  1864  or  early  part  of  1865. 
There  is  no  evidence  of  any  such  change  of  circumstances  as  would 
naturally  ocation  of  the  authority  to  sell,  but,   on  the 

contrary,  the  testimony  is  otherwise.  It  appears  to  have  been  to 
the  interest  «>f  all  parties  to  sell,  and  thus  to  free  themselves  from  a 
constant  source  of  expense.  In  addition  to  that,  the  evidence  is  clear 
and  sufficient  that  after  the  sale  the  action  of  the  attorney  in  fact 
of  Mrs.  Ransom  was  ratified,  and  confirmed  by  her  by  the  receipt  of 
her  share  of  the  purchase-money  or  its  expenditure  for  her  benefit, 
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and  with  her  assent  and  approval.  Her  sister,  Mrs.  Gibson,  testified 
that  Mrs.  Ransom's  share  of  the  purchase-money  was  either  paid 
over  to  her  or  expended  for  her  at  her  direction.  This  full  and 
complete  ratification  of  the  act  of  the  agent  shows  conclusively  the 
assent  of  the  principal  to  the  continuance  of  the  agency  notwithstand- 
ing the  war.  Some  criticism  is  made  upon  this  testimony  of  Mrs. 
Gibson  because,  after  the  passage  of  so  many  years,  she  is  unable 
to  state  definitely  which  course  was  pursued,  whether  the  money  was 
paid  to  Mrs.  Ransom,  or  whether  it  was  expended  for  her  at  her 
direction.  We  think  the  criticism  is  not  well  founded.  Mrs.  Gibson 
might  well  have  been  able  to  state  with  absolute  certainty  that  she 
either  paid  the  money  to  Mrs.  Ransom  or  expended  it  for  her  at  her 
direction,  and  yet  after  this  lapse  of  time  she  might  also  be  unable 
to  state  with  like  certainty  which  of  the  courses  was  pursued.  It 
is  perfectly  possible  for  a  witness  to  be  certain  of  the  ultimate  fact 
and  yet  to  have  forgotten  the  intermediate  facts  upon  which  the 
ultimate  fact  was  based. 

Here  we  have  a  power  of  attorney  properly  executed  for  the  pur- 
pose of  selling,  among  other  lots,  this  real  estate  in  question,  and  a 
state  of  circumstances  which  fairly  shows  that  it  was  for  the  benefit 
and  interest  of  the  principal  that  such  real  estate  should  be  sold  at 
the  time  the  sale  in  fact  occurred;  we  have  also  the  principal's  receipt 
of  her  share  of  the  purchase-money  in  1865,  with  full  knowledge  of 
all  the  facts,  and  her  acquiescence  in  and  approval  of  the  action  of 
her  attorney  up  to  the  time  of  her  death  in  February,  1881.  Upon 
these  facts,  we  think  it  clear  that  the  instrument  executed  by  the 
attorney  in  fact  was  as  valid  and  effectual  as  if  no  war  had  inter- 
vened. The  ratification  of  the  act  of  the  attorney  was  full  and 
complete.  It  recognised  and  assented  to  the  continued  existence  of 
the  agency.  The  purchase-money  for  the  land  was  received  by  the 
principal,  and  to  permit  her  heirs  after  her  death  to  repudiate  the 
transaction  on  the  ground  that  the  power  of  attorney  had  been 
revoked  would  be  at  war  with  every  principal  of  equity  and  fair 
dealing.  This  principle  applies  as  strongly  in  the  case  of  a  married 
woman  as  in  any  other,  and  it  will  not  permit  her,  or,  upon  her 
death,  her  heirs  at  law,  to  repudiate  a  transaction  the  benefits  of 
which  she  received  with  full  knowledge  of  the  circumstances  attending 
it,  and  yet  claim  to  recover  an  estate  which  had  been  sold  with  her 
authority,  and  the  purchase-money  for  which  had  been  paid  to  her 
(Bern  v.  Heath,  6  How.  228,  247;  Bank  v.  Partee,  99  U.S.  325, 
329).  Bedford  v.  Burton,  106  U.S.  338,  considers  generally  the 
obligation  of  married  women  to  do  equity  under  circumstances  some- 
what similar  in  principle  to  the  present  case. 

Nor  does  the  Act  of  Congress  of  17th  July,  1862,  c.  189,  12  Stat. 
589,  to  suppress  insurrection,  <fec.,  have  any  effect  upon  the  sales, 
transfers,  or  conveyance  of  the  estate  and  property  of  persons  in 
rebellion  after  23rd  September,  1862,  except  as  to  the  United  States. 
As  against  that  Government,  the  transfers  of  property  liable  to  seizure 
were  null  and  void;  they  were  not  void  as  between  private  parties  or 
against  any  other  party  than  the  United  States  (Conrad  \.  Waples. 
96  U.S.  279,  288). 
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;i  though  the  power  of  attorney  were  valid  and  had  not 
been  revoked  by  the  war,  it  ia  objectc-.l  th.it  the  instrument  executed 

.veyed  no  title,  hut  at  best  was  a  mere 
contract  of  sale ;  ami 

(4)  That  th:  n  is  not  cured  by  the  Act  of  Congress  above 

net  f.. 

These  two  questions  may  be  considered  together;  and  it  makes 
«i    in  the  result  whether  th.    instrument  be  construed  as 
ur  a  legal  title  or  an  equitable  title  only. 

M   of   tin-   justices   of   this.   Court    concur   in    opinion    with    the 

\|.|ic;tU    that,    taking   all    tin-    provisions   of   tin-    in»t  i  umelit 

ier,  ii  did  not  amount  to  a  deed  of  conveyance,  but  only  to  an 

agreement  to  convey  made  hy  an  attorney  who  was  authorised  by 

his  power  to  make  a  conveyance.        In  that   aspect  of  the  case,   the 

instrument    \\ouhl   convey  an   equitable   title,    \\hich    would   afford   a 

good  defence  to  this  bill;  and  it  would  be  unnecessary  to  invoke  the 

"f  Congress. 

But  a  majority  of  this  Court  is  of  opinion  that  the  instrument 
was  in  the  nature  of  a  conveyance  of  the  legal  title,  though  defec- 
tively executed,  and  that  it  came  uithin  the  provisions  of  the  Act, 
and  the  defect  \\as  thereby  cured. 

We  agree  generally  that,  although  there  are  words  of  conveyance 
in  /inrxnttf  in  a  contract  for  the  purchase  and  sale  of  lands,  still,  if 
from  the  whole  instrument  it  is  manifest  that  further  conveyances 
were  contemplated  by  the  parties,  it  will  be  considered  an  agreement 
to  convey  and  not  a  conveyance.  The  whole  question  is  one  of 
intention  to  be  gathered  from  the  instrument  itself  (Jackson  v. 
Moncricf,  5  Wend.  26;  Ogden  v.  Broirn,  33  Penn.  St.  247;  P/iiltij>s 
nink,  120  Penn.  St.  76). 

Looking  at  the  instrument  executed  by  the  attorney,  it  will  be 
seen  that  he  refers  to  and  annexes  the  power  of  attorney  executed  to 
him  by  Robert  Ransom,  jun.,  and  Mrs.  Ransom,  his  \\itV,  states  the 
consideration  received  by  him  from  Mr.  Tayloe,  acknowledges  its 
receipt,  and  then  acknowledges  that  he  has  "  bargained  and  sold 
"  to  Mr.  B.  0.  Tayloe,  his  heirs  and  assigns,  all  the  right,  title,  and 
"  estate  of  them,  the  -aid  Robert  Ransom,  jun.,  and  Mary  Ransom, 
'•  In-ill^-  one  undivided  third  part  of,  in,  and  to  "  the  various  pieces 
of  ground,  including  the  ground  in  question,  and  then  adds,  "  with 
improvements  and  appurtenances."  Stopping  here  and  con- 
struing the  language  of  the  instrument,  there  can  l»e  no  question  that 
it  was  executed  as  a  conveyance  of  the  interest  of  the  principals  in 
the  land,  and  was  intended  as  such  by  the  attorney  in  fact.  Although 
the  instrument  shows  an  intention  on  the  part  of  the  attori 
convey  the  title  of  his  principals,  yet,  instead  of  signing  their  names 
by  himself  as  attorney,  he  signs  his  own  name,  preceding  the  signa- 
ture with  the  statement,  "  In  testimony  \\heivof,  I  have  hereunto  set 
"  my  hand  and  seal  this  29th  day  of  November,  1864."  This  is  one 
of  the  defective  executions  of  an  instrument  under  a  power  of 
attorney  spoken  of  in  the  Act  of  Congress.  It  is  alleged,  however, 
that  the  following  language,  which  appears  at  the  end  of  the  instru- 
ment, executed  by  Huntt,  changes  'the  character  of  that  instrument 
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and  shows  that  it  was  not  intended  as  a  conveyance,  but  as  a  simple 
contract  of  sale.  The 'language  referred  to  comes  immediately  after 
the  words  "with  the  improvements  and  appurtenances,"  and  is  as 
follows: — "  And  I  hereby  further  agree  in  behalf  of  said  Robert  and 
"  Mary  Ransom  that  they  shall  and  will,  as  soon  as  convenient, 
"  make  and  execute  a  proper  deed  of  conveyance  of  said  premises  to 
"  said  Benjamin  0.  Tayloe  in  fee  simple." 

We  do  not  think  this  language  changes  the  effect  of  the  prior 
portion  of  the  instrument,  nor  does  it  show  that  the  intention  of  the 
person  executing  it  was  simply  to  enter  into  a  contract  of  sale.  I  It- 
is  the  only  one  who  signs  it.  The  instrument  shows  that  he  is 
executing  it  as  an  attorney  in  fact  and  by  virtue  of  the  power  of 
attorney  annexed  to  the  instrument.  Although  lie  assumes  herein 
to  bargain  and  sell  (in  legal  effect  to  convey)  to  Mr.  Tayloe,  his  heirs, 
and  assigns,  all  the  right,  title,  and  estate  of  his  principals,  being  a 
one  undivided  third  part  of  the  real  estate  in  question  ;  yet  he  also 
agrees  in  the  same  instrument,  in  addition  to  the  conveyance  by 
himself  of  the  title  of  his  principals,  to  also  obtain  from  them  a 
deed  of  the  same  premises.  This  portion  of  th<>  instrument  is  a 
contract  in  the  nature  of  a  covenant  for  further  assurance.  It  may 
well  be  that  the  grantee,  Mr.  Tayloe,  while  taking  the  conveyance 
from  the  attorney  in  fact  and  paying  the  full  consideration  for  the 
land,  would  also  desire  to  obtain  a  deed  conveying  the  same  title 
and  executed  by  the  parties  in  question.  This  desire  may  easily  be 
understood,  even  upon  the  assumption  that  the  instrument  executed 
by  virtue  of  the  power  of  attorney  was  intended  to  convey  the  title. 
Such  a  deed  would  remove  all  possible  question  which  would  in  any 
event  arise  based  upon  the  fact  that  the  conveyance  was  executed  by 
an  attorney  instead  of  by  a  principal.  The  agreement  to  obtain  a 
conveyance  from  his  principals  is  entirely  consistent  with  the  prior 
portion  of  the  instrument,  in  which  the  attorney  assumes  to  convey 
the  title  by  virtue  of  the  power  of  attorney  which  he  annexes.  If  the 
attorney  had,  instead  of  agreeing  on  behalf  of  his  principals  that 
they  should  make  and  execute  a  proper  deed  of  conveyance  of  the 
premises,  agreed  that  he  would  himself  at  some  future  time  make 
such  a  deed,  a  different  question  would  be  presented  ;  for  in  that 
case,  taking  the  whok-  instrument  together,  it  might  be  argued  that 
there  was  no  intention  at  that  time  to  convey  the  title.  But  where, 
in  addition  to  conveying  the  title  himself  by  apt  words  clearly 
expressed,  he  simply  agrees  to  also  procure  a  proper  deed  from  his 
principals  at  some  future  time,  there  is  nothing  inconsistent  in  that 
agreement  with  the  intention  to  himself  convey  the  title  by  virtue 
of  the  power.  Nor  do  we  regard  the  fact  as  material  upon  this  latter 
point  that,  in  the  acknowledgment  of  the  instrument  in  question, 
taken  by  two  aldermen  who  were  ex  officio  justices  of  the  peace,  they 
describe  the  instrument  as  a  certain  contract  of  sale,  and  certify  that 
"  Mr.  Huntt  executed  said  contract  and  acknowledged  the  same  to  be 
"  his  act  and  deed."  What  the  aldermen  may  have  regarded  as  the 
legal  effect  of  the  instrument  is  not  of  much  importance,  and  whether 
they  described  it  as  a  contract  of  sale  or  as  a  conveyance  cannot 
alter  the  character  of  the  paper  itself  or  its  legal  effect, 
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Being  of  opinion  that  th<«  paper  WM  in  the  nature  of  a  convey- 
ance, we  also  think  th.it  i  ive  execution  of  the  iriRtrument 
waa  cured  by  the  Act  of  Congress.  This  instrument  was  executed  by 
the  attorney  in  fact,  who  acknowledged  the  same  to  be  his  act  and 
deed  instead  of  the  act  and  deed  of  his  principals,  and  the  Act  of 
Congress  provides  that  in  such  case  the  deed  shall  have  the  same 
effect  a*  if  such  attorney  in  foot  had  acknowledged  the  deed  to  be  the 
deed  of  the  grantors  (his  principals).  One  or  two  other  defects 
existed  of  a  like  nature,  that  is,  of  a  nature  which  might  be  cured 
by  a  legislative  Act,  and  which  were  cured  by  the  Act  in  question. 

The  statute  applies  where  the  parties  intended  to  convey,  thought 
they  had  conveyed,  and  yet  had  not  complied  with  the  requisites 
necessary  to  make  the  conveyance  in  all  things  effective.  In  such 
ease,  especially  where  the  consideration  for  the  instrument  has  been 
received  and  retained,  curative  statutes  may  be  passed  which  give 
validity  to  the  defective  instruments  to  the  same  extent  as  waa 
intended  by  the  parties  at  the  time  when  they  were  executed  (Watson 
v.  Mercer,  8  Pet.  88,  110;  lt<i,nlnlj  v.  Kreiger,  23  Wall.  137). 

The  chief  objection  to  the  Act,  assuming  that  the  instrument  was 
is  that  it  does  not  apply  in  this  case  as  plaintiffs  urge, 
because  at  the  time  when  the  Act  was  passed  the  parties  claiming 
through  this  deed  were  not,  as  plaintiffs  contend,  in  the  actual  pos- 
session of  the  land  covered  by  it.  The  statute  declares  the  instru- 
ment is  t*>  have  effect  and  validity  to  pass  the  fee  simple  to  the 
estate  intended  to  be  conveyed,  and  to  bar  dower  in  the  real  estate 
therein  mentioned  "  in  favour  of  parties  in  actual  possession,  claim- 
"  iiiir  under  and  through  such  deeds."  It  is  said  that  this  limitation 
to  the  parties  in  actual  possession  refers  to  the  time  when  the  Act 
was  passed,  and  if  the  parties  claiming  under  the  deed  were  not  at 
that  time  in  actual  possession  of  the  premises,  the  statute  has  no 
application  to  them.  We  think  the  Act  applies,  if  at  the  time  when 
it  was  passed  the  parties  claiming  under  the  defective  instrument 
were  in  actual  possession  of  the  land ;  and  that  the  Act  also  applies  if 
irtiee  claiming  under  such  instrument  were  not  in  actual  posses- 
sion at  the  time  of  its  passage,  but  subsequently  came  into  such 
possession.  The  Act  cured  the  defects  in  the  instrument  mentioned 
therein  if  when  it  passed  the  parties  were  in  actual  possession,  claim- 
ing under  such  instruments;  and  if  thereafter  ousted  they  could  still 
claim  the  benefit  of  the  Act  even  in  an  attempt  to  regain  possession. 
If  not  in  actual  possession  when  the  Act  was  passed,  they  could  not 
have  the  benefit  thereof  in  an  attempt  to  obtain  possession  thereafter. 
But  if  thereafter  they  were  in  actual  possession,  they  could  defend  that 
possession  under  the  Act,  so  far  as  their  title  depended  upon  defective 
instruments  existing  at  the  time  \\hen  the  Act  was  passed,  and  which 
were  of  a  character  covered  by  its  terms. 

We  think  this  is  a  fair  construction  of  the  Act,  and  that  it  ought 
to  be  liberally  construed  for  the  purpose  of  obtaining  the  lx?nefits  it 
waa  clearly  intended  to  give  in  the  case  of  a  defective  execution  of 
otherwise  valid  instruments.  This  view  renders  it  unnecessary  to 
decide  as  to  the  validity  of  the  objection  that  these  defendants 
1C 
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not  in  actual  possession  when  the  Act  was  passed.  We  do  not  decide 
whether  they  were  or  not.  They  were  in  actual  and  undisturbed 
possession  at  the  commencement  of  this  suit,  and  they  can  avail  them- 
selves of  the  Act  to  protect  such  possession  and  their  title  under  the 
deed  in  question. 

(5)  The  fifth  objection  taken  we  have  already  answered  in  holding 
that  Mrs.  Ransom  did  in  fact  receive  the  purchase  price  of  her  share 
in  the  land  with  full  knowled.irc  that  it  was  such  purchase  price,  and 
thereby  ratified  and  confirmed  the  act  of  her  attorney. 

By  this  disposition  of  the*  whole  case  upon  the  merits  we  are  not 
to  be  considered  as  deciding  that  parties  situated  as  the  plaintiffs 
were  in  this  case,  out  of  possession,  can  maintain  an  act  for  partition. 
We  have  not  discussed  the  question,  and  do  not  decide  it,  l>ecau>e  it 
was  unnecessary  on  account  of  the  \k\vs  \\e  have  stated  in  relation 
to  the  other  aspects  of  the  case. 

We  are  of  opinion  that  the  complainants  have  failed  to  make  out  a 
cause  of  action,  and  the  judgment  dismissing  the  bill  must  therefore 
be  affirmed. 


[A  limited  agency,  e.g.,  to  collect  and  preserve  money  or  property, 
Is  not  terminated  by  the  outbreak  of  war,  where  It  Is  not 
expressly  prohibited  by  law.  But  It  must  be  exercised 
without  intercourse  with  the  enemy,  and  must  be  created 
before  the  war  or  subsequently  be  expressly  ratified  by 
the  principal.] 

SMALL'S  ADMINISTRATOR  v.   LIMI'KIN'S   EXECUTRIX 
AND  OTHERS. 

COURT  OP  APPEALS  OP  VIRGINIA,   1877.  28  GRATTAN,  832. 

THE  facts  are  set  forth  in  the  opinion  of  Burks,  J. 

Burks,  J. — In  a  foreign  or  international  war,  from  the  time 
it  is  declared  or  recognised,  all  the  people  in  the  territory  and 
subject  to  the  dominion  of  each  belligerent,  without  regard  to  their 
feelings,  dispositions,  or  natural  relations,  l>ecome,  in  legal  con- 
templation, and  so  continue  to  the  close  of  hostilities,  the  enemies 
of  all  the  people  resident  in  the  territory  of  the  other  belligerent; 
and  all  negotiation,  trading,  intercourse,  or  communication  between 
them,  unless  licensed  by  the  government,  is  unlawful.  Such  a  war, 
as  between  the  citizens  or  subjects  of  the  respective  belligerents,  ipso 
facto  dissolves  all  commercial  partnerships  and  all  contracts  wholly 
executory  and  requiring  for  their  continued  existence  commercial 
intercourse  or  communication;  and  while  it  does  not  abrogate,  yet 
it  suspends  all  other  existing  contracts  and  obligations  and  the 
remedies  thereon,  and  renders  all  contracts,  with  rare  exceptions,  en- 
tered into  pending  hostilities,  illegal  and  void. 
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These   familiar    principles  of  public   law,  regulating   conduct   in 
wars,  have  been  applied  by  the  Courts  of  this  country,  State 

1  Federal,  to  the  late  war  between  the  United  states  and  the 
Confederate  States  (Griswold  v.  Waddnn/fon,  1C  John.  438;  Prize 
Cases,  L»  Black.  (J.ri  :  Mrs.  Alexander* 9  Cotton^  2  Wall.  404;  The 
"  William  lt,i,,«lr,j."  :>  Wall.  .".77:  llnnytr  v.  Abbott,  6  Wall.  532; 
Matthews  v.  M'Stra,  91  U.S. Rep.  7;  BOgerry  v.  Branch  <k  Son*, 
593  ;  ii  o£br  r,  Hmuchlrr,  27  Gratt.  511). 

Limited  agencies  in  tin-  enemy's  country  may  lawfully  continue, 
provided  they  can  he-  and  are  eiercised  without  intercourse  or  com- 
munication U-tween  the  citizens  or  subjects  of  the  contending  powers 
— such  as  agencies  to  collect  and  preserve,  but  not  to  transmit  money 
or  property  (liiirhniKin  \ .  Curry,  19  John.  136;  Ward  v.  Smith, 
7  Wall.  447  ;  Mnnlmttan,  Life  Insurance  Company  v.  Warwick, 
20  Gratt.  424  ;  Mutual  Benefit  Life  Insurance  Company  v.  Atwood's 
'••nn'ntnitrix,  24  Gratt.  497;  The  New  York  Life  Insurance  Com- 
jmny  v.  Hendrcn,  24  Gratt.  536). 

Such  agencies,  however,  to  be  lawful,  must,  it  seems,  be  created 
before  the  war  begins;  for  there  is  no  person,  it  is  said,  to  appoint 
any  agent  for  any  purpose  after  hostilities  have  actually  commenced, 
and  that  to  this  effect  are  all  the  authorities  (United  States  v. 
Grossmayer,  9  Wall.  72  ;  United  States  v.  Lapine,  17  Wall.  60'J). 

Relying  upon  the  principles  recognised  by  these  authorities,  the 
counsel  for  the  appellant  contends  that  the  decree  complained  of  in 
this  case  is  erroneous,  and  should  be  reversed. 

The  bill  of  the  appellant  was  filed  against  the  personal  repre- 
sentative and  heirs  at  law  of  Robert  Lumpkin  to  recover  the  amount 
of  a  bond  alleged  to  have  been  given  by  Lumpkin  in  his  lifetime  to 
the  appellant's  testator,  Thomas  B.  Small.  The  defendants  answered 
that  the  debt  was  paid.  The  chancellor  was  satisfied  that  the  de- 
fence was  made  good  by  the  proofs,  and  decreed  accordingly;  and  in 
this,  I  think,  he  committed  no  error.  Lumpkin  was  a  citizen  of 
Virginia,  and  died  in  1866.  Small,  a  citizen  of  Maryland,  died  there 
in  March,  1861.  He  left  a  wife  and  two  sons  (minors)  entitled 
under  the  laws  of  Maryland  to  his  estate.  After  the  payment  of 
hi>  dflits.  which  were  inconsiderable,  and  two  pecuniary  legacies 
given  by  his  will,  the  estate  was  worth  upwards  of  sixty  thousand 
dollars.  The  widow  and  two  other  persons  qualified  in  Baltimore 
as  representatives  of  the  estate  with  the  will  of  the  testator  annexed. 
She  also  qualified  there  as  iruardian  of  the  children.  The  ad- 
ministration of  the  estate,  except  the  Lumpkin  debt,  seems  to  have 
been  conducted  exclusively  by  her  co-administrators.  The  Lumpkin 
bond  was  left  with  her  and  committed  to  her  sole  management. 

Some  time  durinjr  the  year  1S61,  the  exact  date  not  distinctly 
appearini,',  (.'.  W.  Small  (the  elder  of  the  two  sons)  cnme  to  Virginia 
and  enlisted  as  a  soldier  in  the  Confederate  army,  and  continued 
in  that  service  until  the  end  of  the  war.  While  in  Virginia,  and 
during  the  war,  he  undertook  to  collect  and  did  collect  of  Lumpkin 
the  amount  of  his  bond.  The  greater  part  was  collected  while  he 
was  under  age.  He  became  <>f  a  ire  on  30th  December,  1863;  and 
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on  6th  January,  1864,  he  collected  the  remnant  of  the  debt  amount- 
ing to  $1,875.26.  The  collections  were  all  made  in  Confederate 
currency  taken  at  its  par  value.  When  he  made  the  last  collection 
he  executed  his  covenant  to  Lumpkin,  reciting  all  the  payments 
made  to  him,  ratifying  the  collections  made  while  he  was  a  minor, 
and  directing  his  guardian  to  charge  him  with  what  lie  had  collected 
as  a  part  of  his  distributive  share  of  his  father's  estate,  acknow- 
ledging the  receipt  thereof  as  if  the  same  had  been  paid  to  him  by 
the  representatives  of  the  estate  on  account  of  his  interest  therein. 

When  these  payments  were  made,  Lumpkin  (the  debtor)  was 
residing  in  Virginia,  and  Mrs.  Small,  the  guardian  of  her  son  and 
representative  of  her  husband's  estate,  was  a  resident  of  Maryland. 

In  the  light  of  the  authorities  before  cited,  it  may  be  considered, 
for  the  purposes  of  this  ease,  that  under  the  harsh  rules  of  war,  the 
mother  and  son  are  to  be  considered  as  bearing  to  each  other  the 
unnatural  relation  of  alien  enemies;  that  the  occasional  corre- 
spondence between  tlifin,  which  is  proved  to  have  taken  place  during 
the  conflict  of  arms  then  raging,  was  forbidden  and  unlawful  ;  and 
that,  pending  hostilities,  she  could  confer  no  valid  power  upon  him, 
as  her  agent,  to  make  the  collections  which  he  did  make.  With 
this  concession,  however,  it  by  no  HUMUS  follows  that  the  payments 
made  by  Lumpkin  to  C.  W.  Small  were  unlawful,  and  that  the 
obligation  of  Lumpkin  to  Small's  estate  was  not  discharged. 

Lumpkin  and  C.  W.  Small  were  both  Confederates,  both  within 
the  territory  and  under  the  dominion  of  the  same  belligerent  power. 
They,  at  least,  were  not  alien  enemies  to  each  other,  and  it  was 
therefore  perfectly  competent  for  them  to  deal  and  contract  as 
between  themselves.  They  did  so  deal  and  contract. 

The  war  being  over  he  returned  to  Maryland,  and  there,  with 
his  mother  and  brother,  the  only  parties  interested  in  the  estate 
in  the  absence  of  Lumpkin,  and  without,  his  agency  or  influence,  the 
whole  matter  of  the  Lumpkin  debt  was  satisfactorily  arranged  and 
adjusted  amongst  them.  Mrs.  Small  caused  her  accounts,  as 
guardian  of  her  two  children,  to  be  regularly  and  formally  stated, 
settled,  and  recorded.  The  Lumpkin  debt  was  embraced  in  the 
settlement,  and  each  of  her  wards  gave  her  a  full  acquittance  under 
seal,  which  was  also  duly  recorded.  This  settlement  appears  to 
have  been  complete  and  final.  The  parties  were  all  severally  sui 
juris,  acted  with  their  eyes  open,  the  facts  fresh  in  their  recollection, 
and  with  a  full  knowledge  of  their  rights. 

If,  therefore,  the  appellants  were  permitted  to  recover  the 
amount  of  the  debt  claimed  of  Lumpkin's  estate,  it  would  be  with 
distribution  to  Mrs.  Small  and  her  two  sons.  It  has  already  been 
distributed  amongst  them,  as  shown  by  their  own  recorded  ad- 
misions.  It  ought  not  to  be  collected  and  distributed  a  second 
time. 

Decree  affirmed. 


/,-/•:  KIIANCKI;  ,v   i;  ASCII. 

[Where  English  banks  have  before  this  war  discounted  bills  payable 
in  countries  which  have  become  enemy  countries,  and  the 
payment  of  such  bills  is  by  the  law  of  such  enemy  countries 
postponed  during  war,  the  English  banks  cannot  claim 
against  the  assets  of  the  firm  of  foreign  merchants  in 
London,  which  has  got  them  discounted  by  the  English 
banks,  but  has  been  ordered  to  be  wound  up  under  the 
Trading  with  the  Enemy  (Amendment)  Act,  1916.] 

/.V  UK  KKANCKE  &  RASCH. 
(  UANCBRY  DIVISION.  [1918]  1  Ch.  470. 

Mi. --its.  li:\\'Ki.  A  i;\-.  ii  s>i'  ,t  firm  of  coffee  merchants  in  Fen- 
church  Street,  London,  ami  a  large  part  of  their  business  consisted 
in  exporting  coffee  to  firms  in  Germany  ami  Austria.  These  firms  paid 
t"i  it  by  bills  drawn  on  them  by  Fraucke  &  Rasch,  and  accepted  by 
them,  which  were  discounted  with  bunks  in  London,  and  the  proceeds 
were  received  by  Francke  &  Rasch. 

On  15th  February,  11)17,  the  business  was  ordered  by  the  Board 
of  Trade  to  be  wound  up  under  section  1  (1)  of  the  Trading  with  the 

my  Amendment  Act,  1916,  and  a  controller  was  appointed.  The 
winding  up  was  now  nearly  completed,  and  the  controller  was  about 
to  distribute  the  assets  aiming  tin-  non-enemy  creditors.  Claims 
were  made  against  the  assets  by  Martin's  Bank  and  Messrs,  de 
1'ury,  Gautechi  A  Co.,  bankers,  who  held  bills  drawn  by  Francke  & 
Rascli,  which  had  been  accepted  in  Germany  and  discounted  by  them 
and  had  not  been  paid,  although  the  due  date  under  the  bills  was  past. 

Martin's  Hank  held  bills  payable  both  in  Germany  and  Austria 
which  weir  divided  into  two  classes — 

(1)  Bills  which  before  the  outbreak  of  war  had  been  sent  to  the 
bank's  agents  in  the  enemy  countries  for  collection,  some  of  which 
were    payable   before  the  outbreak   of  war  and   some   after.        No 
evidence  could  be  obtained  whether  any  of  these  had  been  paid  on 
presentment. 

(2)  Hills  payable  after  the  outbreak  of  war  which   were  still   in 
the  bank's  hands  and  had  not  been  presented,  though  the  dates  of 
payments  under  the  bills  were  past. 

Messrs,  de  Pury,  Gautschi  <fe  Co.  held  bills  which  fell  under 
both  these  classes,  but  were  all  payable  in  Germany. 

The  controller  issued  a  summons  for  the  direction  of  the  Court, 
and  the  banks  submitted  to  the  jurisdiction. 

Evidence  VIM  given  as  to  emergency  legislation  which  had  been 
passed  in  Germany  during  the  war  affecting  the  question.  It 
appeared  that  ordinances  had  been  passed  which  may  be  divided  into 
three  classes — 

(1)  A  series  of  ordinances  beginning  on  7th  August,  1914,  whereby 
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no  person  residing  outside  Germany  could  enforce  any  pecuniary 
claims  by  proceedings  in  German  Courts  until  dates  which  had  been 
extended  over  the  present  time. 

(2)  A   series   of   ordinances   beginning  on     10th    August,    1914, 
whereby  the  due  date  of  all  bills  of  exchange  drawn  outside  and 
payable  in   Germany  which   had   not  fallen   due  before   31st   July, 
1914,  was  postponed  for  nine  months,  interest  being  payable  at  the 
rate  of  6  per  cent,  per  annum. 

(3)  An   ordinance    was    passed    on    30th  September,    1914,    pro- 
hibiting payment  or  transmission  of  securities  to   persons  in  Great 
Britain   or  Ireland   or   any   British   territories.       By   section    2   the 
maturity  of  all  pecuniary  claims  of  persons  residing  in  British  terri- 
tories was  postponed  until  further  notice  from  31st  July,   1914,  or, 
in  case  of  claims  maturing  at  a  later  date,  from  such  date,  and  no 
interest  could  be  claimed  in  respect  of  the  period  of  postponement. 
By  section  4  in  the  case  of  bills  held  in  British  territories  in  respect  of 
which  the  time  for  payment  or  for  protesting  for  non-payment  had 
not  expired  at  the  coming  into  force  of  the  ordinance  and  which  had 
not  been  protested,  the  time  for  presentment  or  protest  was  post- 
poned until  the  ordinance  had  ceased  to  be  in  force.       By  section  8 
the  ordinance  was  to  come  into  force  on  30th  September,  1914,  and 
the  Imperial  Chancellor  was  to  determine   the  date   at  which  the 
ordinance  was  to  cease  to  be  in  force. 

Similar  ordinances  were  subsequently  passed  in  respect  of  residents 
in  France,  Russia,  Italy,  Portugal,  and  other  countries  at  war  with 
Germany,  but  not  in  respect  of  all  such  countries. 

There  was  no  evidence  as  to  Austrian  war  legislation. 

The  banks  claimed  that  they  were  entitled  to  be  paid  the  amount 
of  the  bills  at  the  national  rate  of  exchange  at  their  due  dates,  with 
interest  at  the  rate  of  6  per  cent,  since  such  dates,  or,  in  the  alter- 
native, at  the  national  rate  of  exchange  on  30th  April,  1915  (six 
months  from  31st  July,  1914),  with  interest  at  6  per  cent. 

Younger,  J.,  said  that  he  would  assume  that  Austrian  war 
legislation  was  similar  to  that  of  German,  and  as  there  was  no 
distinction  between  the  bills  held  by  Martin's  Bank  and  those  held 
by  Messrs,  de  Pury,  Gautschi  &  Co.  he  would  in  his  judgment  treat 
Martin'. s  Bank  as  the  only  claimants.  The  question  was  one  of  great 
importance  to  all  banks  who  had  discounted  bills  payable  in  enemy 
countries.  As  to  bills  which  fell  due  before  the  outbreak  of  war 
there  was  no  evidence  and  no  reason  to  doubt  that  the  proceeds  were 
in  the  hands  of  the  German  agents,  and  the  claim  failed  from  lack  of 
evidence.  As  to  the  bills  in  Germany  which  fell  due  after  the 
outbreak  of  war  there  was  no  evidence  of  dishonour,  and  the  bank 
could  not  complain  if  he  treated  these  in  the  same  way  as  the  bills 
still  in  England.  As  to  these  bills  the  Solicitor-General  contended 
that  section  1,  sub-sections  3  and  4,  of  the  Trading  with  the  Enemy 
(Amendment)  Act,  1916,  did  not  apply  to  these  claims,  which  ought 
to  be  rejected  by  the  controller.  The  sub-sections  only  applied  to 
present  debts  and  liabilities  and  not  to  future  liabilities.  There 
was  no  provision  analogous  to  section  206  of  the  Companies  (Con- 
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s"h'l  ;    no   machinery  for  asMMing  the  present 

lime  liabilities.       These  were  reserved  by  to  be 

\\ith  l»y  i In-  owner*  oi'  tin-  business  when  they  became  due,  as  he 

lordship)  had  held   //<   //    Ditrkmunn.   34    I   l..l>'.  The 

'•  claim  could  only    be  admitted   .so   far  as  it  justified  a   present 

claim  Hut  their  main  claim  was  not  affected  by 

the  statute.       They  claimed  to  recover  money   \\hii-li  they  Kaid  the 

•  Mi^'lit   to  have  j»aiil  and  had  not  paid. 

hill-   had  not    l>ecn  presented,   and   under  section   45  of  the 
Hills  Art.    !>-•_'.    presentment    was    necessary. 

bank.    In >\'.  d    that    presentment    in    (Jermany    was    not    only 

ditlicult,    it'   nut    impossible,    l)iit  would   be  even  criminal,   as   being 
ui'M-   \\ith  tin-  enemy,    and   that    presentment  ought  to  IK-    di- 
pensed  with  under  sei  ti<m  16  of  the  Act.       He  (his  lordship)  thought 
that   they  \\eiv  ri'_rlit.  and  tJiat  it  was  not  their  business  to  obtain  a 

•  for    intciruiii -M-    with    the    enemy,    and    that    even    if     such 

•  •ui'M.-    had    Keen     permitted     here     it     would      nut     have     been 
allowed   in  <u'nnany.        The  main  answer  to  the  bank's  conU'ntion 
dej tended   on   section    72   (5)  of  the   Bills   of    Exchange  Act,   1882, 
whereby  the  due  date  oi'  payment  was  determined  by  German  law, 
and  must  lie  ascertained  according  to  German  emergency  legislation. 

lie  held  that  by  the  ordinances  affecting  all  persons  in  foreign 
countries  no  bills  could  now  be  enforced.  The  close  time  was  oon- 
tinuin«r,  and  when  the  Courts  were  available  interest  at  6  per  cent. 
would  be  payable  either  from  the  due  date  or  from  30th  April, 
1915.  The  maturity  of  all  bills  held  by  residents  in  British  terri- 
tory was  postponed  until  further  notice,  and  no  interest  was  irre- 
vocably forfeited.  The  interests  of  some  enemy  subjects  were 
differentiated  from  other  holders  outside  Germany.  The  due  date 
of  payment  had  not  yet  arrived. 

Mr.  Austen-Cartnell  said  that  the  ordinance  of  30th  September 
was  unobjectionable,  except  so  far  as  it  forfeited  the  interest.  His 
lordship,  however,  preferred  to  base  his  judgment  on  broader  grounds, 
which  would  l>e  good  in  all  Courts.  He  would  assume  that  the 
ordinance  of  30th  September  must  be  read  as  a  whole  and  as  penal, 
and  contis  ,itury  legislation  would  not  be  recognised.  It  was  one 
thing  not  to  recognise,  and  another  to  ignore.  The  question 
was  not  whether  the  ordinance  should  be  recognised,  but  whether 
the  holders  or  the  drawers  \\ere  to  suffer  because  of  the  existence  of 
the  ordinance.  It  was  clear  that  the  drawers  pave  no  guarantee  to 
the  holders  that  the  acceptors  would  pay  at  a  time  when  they  were 
not  bound  to  do  so.  Was  the  fact  that  the  war  had  supervened 
sufficient  to  reverse  the  position?  He  (his  lordship)  could  not  think 
so.  On  the  whole,  he  came  to  the  conclusion  that  the  bank's  claim 
ought  to  be  disallowed. 
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[Where  an  English  accepting  house  has  before  this  war  accepted 
bills  from  persons  who  have  become  alien  enemies,  but 
whose  bills  were  not  met  on  maturity  owing  to  the  outbreak 
of  this  war,  it  can  only  charge  against  such  enemies  what 
it  has  actually  paid  to  the  Bank  of  England,  where  funds 
for  the  bills  were  provided  to  meet  such  bills,  plus  simple 
interest  at  5  per  cent.] 

IN  RE  LUDWIG  TILLMAN. 
CHANCERY  DIVISION.  [1918]  34  T.L.R.   322. 

THE  London  and  Liverpool  Bank  of  Commerce,  Limited  (hereinafter 
called  the  bunk)  carried  on  the  business  of  merchant  banking,  i.e.,  it 
provided  credit  facilities  for  its  clients  by  accepting  bills  for  them 
against  merchandise  or  securities,  and  it  was  known  as  an  "  accepting 
"house." 

Ludwig  Tillmann  was  a  German  carrying  on  business  at  Hamburg, 
and  down  to  1907  he  dealt  with  Messrs.  Hardy,  Nathan,  &  Sons  as  an 
accepting  house,  and  when  in  March,  1907,  that  firm  retired  from 
business  he  transferred  his  business  to  the  bank,  and  continued  to  deal 
with  it  down  to  the  outbreak  of  war.  The  terms  were  that  he  should 
have  credit  up  to  90  per  cent,  of  the  securities  deposited  by  him  with 
the  bank,  so  that  there  should  always  be  a  margin  10  per  cent,  in 
favour  of  the  bank,  and  that  he  should  be  charged  commission  at  the 
rate  of  1  per  cent,  per  annum  upon  the  amount  of  all  acceptances. 
Business  was  conducted  on  these  terms  between  Tillmann  and  the  bank 
down  to  the  outbreak  ot  war,  except  that  in  October,  1912,  there  was 
a  special  arrangement  as  to  a  sum  of  £5000  then  due  which  was  allowed 
to  remain  for  a  time  as  a  cash  advance  carrying  interest  at  the  rate  of 
1  per  cent,  above  bank  rate,  and  in  December,  1912,  there  was  a 
similar  arrangement  as  to  a  sum  of  £10,000  on  which,  in  addition  to 
the  interest,  a  commission  of  fa  per  cent,  per  month,  or  part  of  a  month, 
was  charged.  With  these  exceptions  Tillmann  always  provided  the 
funds  to  meet  the  bills  when  due,  and  the  above  advances  were  repaid 
within  a  short  time. 

At  the  outbreak  of  war  there  were  outstanding  drafts  of  Tillmann 
accepted  by  the  bank  to  the  amount  of  £17,000,  and  as  Tillmann  could 
not  remit  the  funds  to  meet  these  when  due,  the  bank  took  advantage 
of  the  Postponement  of  Payments  Act,  1914,  and  the  Royal  Proclama- 
tion issued  thereunder,  and  reaccepted  the  bills  when  due.  On  5th 
September,  1914,  the  Treasury  issued  a  statement  that  the  Bank  of 
England  would  provide  funds  for  the  accepting  houses  when  required 
to  meet  all  approved  premoratorium  bills  on  maturity.  On  1st  October, 
1914,  the  Bank  of  England  issued  a  notice  as  to  the  terms  on  which  it 
would  make  such  advances,  under  which  the  bills  so  met  would  be  held 
by  the  Bank  of  England  until  repayment  of  the  advance,  with  interest 


IN  in:  i.ri>\vi<;  TILLMAN 

i.ite  ,,i  -lit  l)itnk  late.     1,'nder  this 

(lu-  lianU    duly   di  ported   the   l)ilU  in  its  hands  \\itli  the    I 
'land,    ami   an   ail  |    made   of   £  17 ,01 '2   .'5s.    lOd. 

us  •ubaequently  paid  oil  by  tla  bank  out  of  its  own  resources, 
with  interest  at  th> 

In  arci.n la nee  \\itli  it.-  u-Mial  practice  the  bank  made  up  its  account 
against  Tillnianii  half  yearly,  ami  in  such  hall'  yearly  accounts  charged 
Tilhnann  with  interest  on  the  balance  due  from  him  from  time  to  time 
at  the  rate  of  '_'  j.er  cent,  al.ovc  the  current  bank  rate,  therein  charging 
compound  interest.  Such  rate  of  interest  wa.-  charged  Ijffore  and  after 

the  repayment  of  the  luham-c  by  the  Bank  of  England.  The  bank 
harged  a  commi>sion  of  ,1  per  cent.  i>er  month,  or  2  per  cent,  per 
annum  on  the  ca.-h  advanced,  such  commission  having  been  recom- 
mended as  a  reasonable  course  by  a  committee  called  the  Accepting 
Houses  Committee,  appointed  on  the  outbreak  of  war  to  consider 
financial  questions  arising  in  .such  matters,  of  which  committee  Mr. 
I'rederick  lluth  Jackson  was  chairman. 

In  I'.iK)  a  vesting  order  was  made  upon  the  application  of  Messrs. 
A.  Biedermanndc  Co.,  under  the  Trading  with  the  Knemy  (Amendment) 
Act,  I'Jll.  vesting  the  property  of  Tillmann  in  this  country  in  the 
Custodian,  and  a  number  of  securities  were  so  vested.  In  the  proceed- 
ings under  this  Vesting  Order  the  bank  took  out  this  summons  to  decide 
what  sums  were  properly  chargeable  by  the  bank  against  Tillmann 
by  way  of  interest,  commission  charges,  and  expenses.  Leave  was 
given  to  Tillmann  to  appear  upon  the  summons. 

Younger,  J.,  said  that  the  claims  of  the  bank  appeared  reason- 
able, and  such  claims  had  been  generally  admitted  where 
the  clients  could  be  consulted ;  but  here  Tillmann  waa 
represented  by  counsel  who  could  not  consult  him,  but  must  rely  on 
his  strict  legal  rights.  They  contended  that  as  the  claim  merely  arose 
from  the  non-payment  of  money,  interest  could  only  be  charged  at  a 
rate  not  exceeding  5  per  cent,  per  annum.  He  did  not  agree  with  that 
extreme  view .  There  was  a  breach  of  the  obligation  to  keep  the  bank 
in  funds  to  meet  the  bills,  and  Tillmann  was  bound  to  indemnify  the 
bank  against  what  it  had  to  pay  in  consequence  of  the  breach.  The 
bank's  procedure  had  l>een  reasonable,  and  it  was  entitled  to  charge 
against  Tillmann  the  money  which  it  had  paid  to  the  Bank  of  England. 
He  thought  that  the  terms  arranged  with  the  Bank  of  England  were 
reasonable,  and  the  best  possible  that  could  be  arranged.  But  the 
Bank  of  England  was  paid  off,  and  any  advantage  thereby  must  accrue 
to  the  clients  of  the  bank.  The  bank  could  strictly  charge  its  clients 
only  commercial  interest,  which  he  took  to  be  5  per  cent,  per  annum; 
nor  was  it  entitled  to  charge  compound  interest.  He  thought  that  the 
charge  for  commission  waa  reasonable,  and  it  had  been  acquiesced  in 
generally.  It  was,  however,  in  the  nature  of  profit  charges,  and  could 
not  be  allowed  strictly  against  an  enemy.  He  could  not  discriminate 
between  just  allowances  on  taking  a  mortgagee's  account  and  a  claim 
against  the  enemy  personally.  The  bank  was  entitled  to  charge  what 
it  had  actually  y&id  to  the  Bank  of  England,  and  after  the  Bank  of 
England  waa  paid  off  simple  interest  only  at  5  per  cent. 
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[Every  insurance  on  alien  property  by  a  British  subject  must  be 
understood  with  this  implied  exception,  that  it  shall  not 
extend  to  cover  any  loss  happening  during  the  existence 
of  hostilities  between  the  respective  countries  of  the  insured 
and  insurers,  e.g.,  capture  by  an  ally  of  Great  Britain.] 

IWANDON    v.    CURLING. 
COURT  OF  KING'S  BENCH.     1803.  4  EAST.  110. 

THIS  action  was  brought  against  the  defendant  as  an  underwriter 
on  a  policy  of  insurance  on  goods  in  the  ship  "Greyhound,"  war- 
ranted an  American  ship,  on  a  v  ova  ire  at  and  from  London  to 
Bayonne.  and  the  loss  \\as  stated  to  haw  arisen  by  sei/.ure  and 
detention.  At  the  trial  IK.- Ion-  Lord  Kllenborotigh  at  the-  sittings 
alter  Hilary  term.  1S03.  a  verdict  was  found  for  the  plaintiff  for 
.£11)1  loa. ,  subject  to  the  opinion  of  the  Court  on  the  following 
case :  — 

The  plaintiff,  bi-ing  a  merchant  residing  in  London,  in  the  latter 
end  of  the  year  1792,  received  orders  limn  the  persons  averred  to 
be  interested  in  the  goods  insured,  resident  at  Bayonne,  in  France, 
to  purchase  and  ship  for  their  account,  on  commission,  sundry  East 
India  piece  goods,  which  he  accordingly  purchased  for  them.  These 
goods  were  shipped  by  the  plaintiff  on  board  the  ship  in  question 
(being  a  general  ship)  in  the  port  of  London  in  .January,  1793;  and 
on  the  4th  of  February,  1793,  the  bills  of  lading  were  signed  by  the 
captain,  and  on  the  following  day  were  forwarded  by  the  plaintiff  to 
the  consignee^  of  the  goods  at  Bayonne,  for  whom  the  same  had 
been  purchased  and  shipped,  accompanied  by  invoices  thereof.  On 
the  4th  of  February,  1793,  an  Order  of  Council  of  that  date  was 
signed,  and  on  the  9th  was  published  in  the  Gazette,  which,  after 
reciting  "  that  His  Majesty  had  received  intelligence  that  some  ships 
belonging  to  his  subjects  were  detained  in  the  French  porU. 
ordered  that  no  ships  belonging  to  any  of  His  Majesty's  subjects 
should  be  permitted  to  enter  and  clear  out  for  any  of  the  ports  of 
France,  or  for  the  ports  of  any  country  occupied  by  the  armies 
of  France,  until  further  Orders;  and  that  a  general  embargo  or 
stop  be  made  of  all  French  ships  then  within,  or  which  hereafter 
should  come  into  any  of  the  ports  of  Great  Britain,  together  with 
all  persons  and  effects  on  board  the  said  ships;  but  that  the 
utmost  care  be  taken  for  the  preservation  of  the  cargoes  on  board 
any  of  the  said  ships,  so  that  no  damage  or  embezzlement  whatso- 
ever be  sustained."  The  policy  was  subscribed  by  the  defendant 
on  the  21st  of  January,  1793.  On  the  llth  of  February,  1793, 
the  said  ship  sailed  from  London  for  Bayonne,  the  captain  having 
first  done  at  London  everything  necessary  by  law  and  the  practice 
of  the  custom  house  to  enable  her  to  sail  from  London  with  an 
intention  of  going  to  Bayonne.  On  the  13th  of  February,  1793, 


BRANhuN    r.  CUUUV.  u\*r> 


1       ivcKelid,    and    on     the    following    .|;iy    tin-    captain 
.1    I'M.  111    tin.-    seareh«T>'    oil  to    the    on: 

ami    usual  course,  the  -  n«l  other  papers,   which   are  always 

:ilttcd     from     the     custom     house     ill     London     tO    G  I.     f'T 

tin-   puip.-e  ,.i'   In-iii!.'   there  delivered   t..   tin-  .  -apt  a  ins  of  ships  hailing 
upon    outward    \..\.iL'es,    ami   tin-   >hip    immediately   aflei  -\\anls    Bailed 
from  Crase-H-nd   to  Hayontie.      'I  In-  Onl.-r  of  Council  for  the  declara 
tiou  of  hostilities  U-tween   <iieat    Britain   ami   France  wjuj  signed  by 
UK    V.  mcil  on  tin-    lltli  of  1'Vl.ruary,    1793,  and  on 

Mowing  tlav   was   ucei\ed    I)V   tin-   Commissioners   at    the   custom 

house  in  London.     Tin-  (h-der  "'  Council  declaring  hostilities  against 

WM  published  in  tin-  London  i.'a.itt,  on  tli<-  1-th  of  F.  -l.ruary. 

In    tin-   latu-r  t-ml   ••!'    Frl.niary    tli<-   raptain    was   umk-r   th. 

of  putting  into  I'oit  1'assa^c,  in  Spain,  and  before  he  could  prosecute 

to  Mayoiim-.   tin-  C.UL'"  was  sci/.c.l   l.y  officers  acting  under 

ithority  of  thv  KiiiLr  of  Spain,  ami  afti-ruanU  romli/im 
l>rite.  Tin.-  shij'  wa.%  American,  as  warranted,  and  the  persons 
mtiMVvt,  d  in  tin-  ra  rL.r<  i  \\«.-r»-  Kn-m-h  sulijvcts  i>->idvnt  at  Hayoiim; 
at  the  tinit-  the  p»odx  \\«-u-  or.lercd,  puivha>e<l,  and  ship[H.-d,  and  also 
at  the  tinii-  the  ship  .sailed  on  the  voyage  and  at  the  time  of  the 
rapture.  The  question  for  the  opinion  of  the  Court  was  —  Whether 
the  plaintiff  was  entitled  to  recover  in  this  action?  If  the  Court 
should  In-  of  opinion  that  the  plaintiff  was  entitled  to  recover,  the 
verdict  tn  stand  ;  if  not.  then  a  nonsuit  to  be  entered. 

The  case  was  argued  on  a  former  day  in  this  term,  when  many  of 
the  arguments  adduced  in  the  two  last  cases  were  again  urged.  But 
it  \\ill  be  sufficient  to  advert  to  the  principal  grounds  upon  which 
this  case  was  attempted  to  be  distinguished  from  those. 

Giles,  for  the  plaintiff,  first  referred  to  the  dates  of  the  case  to 
show  that  the  contract  was  legal  at  the  time  it  was  made,  the  policy 
having  attached  in  January,  1793,  at  which  time  the  property  of 
the  goods  was  vested  by  the  shipment  in  the  assured,  by  whose 
order  and  at  whose  risk  they  were  shipped;  and  the  embargo  not 
taking  place  till  the  9th  of  February,  nor  hostilities  declared  till 
the  12th.  And  then  contended  that  the  Court  of  C.B.  in  FurtnJn 
v.  Rogers,  3  Bos.  <fe  Pull.  191,  did  not  proceed  upon  the  ground 
that  the  contract  of  insurance  \\hich  was  valid  in  its  inception  (having 
been  made,  like  the  present,  in  the  time  of  peace)  was  vacated 
by  the  commencement  of  hostilities  between  the  countries  of  the 
assured  and  insurer;  but  that  the  contract  itself  must  be  so  expounded 
as  to  exclude  the  particular  occasion  of  the  loss  in  that  case,  which 
was  by  British  capture,  it  not  being  competent  to  any  subject  to 
enter  into  a  contract  to  indemnify  another  against  the  acts  of  his 
own  State  ;  and  therefore,  says  Lord  Alvanley,  in  delivering  the 
judgment  of  the  Court  in  that  case,  "  the  law  infers  that  the  contract 
"contains  an  exception  of  captures  made  by  the  government  of  his 
"own  country."  (Lord  Ellenborough,  C.J.  —  Is  it  not  as  much  an 
implied  exception  in  the  contract  to  exclude  captures  by  the  ally 
of  the  British  Government!)  That  question  cannot  be  raised  in 
this  case,  because  the  fact  of  Spain  being  then  an  ally  of  Great 
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Britain  is  not  stated.  The  question,  then,  is  resolvable  into  this, 
whether,  supposing  the  contract  were  legal  at  the  time  it  was  made, 
a  loss  happening  by  a  peril  of  the  sea,  or  any  other  than  by  a 
hostile  act  of  our  own  State,  or  even  of  its  ally,  be  not  recoverable, 
in  time  of  peace,  when  the  plea  of  alien  enemy  cannot  be  interposed 
to  stay  the  action,  nor  any  objection  be  raised  on  account  of  trading 
with  the  enemy?  Now  the  very  form  of  the  plea  of  alien  enemy, 
which  was  resorted  to  in  the  former  action  of  Brandon  v.  Nesbitt, 
6  Term  Rep.  23,  upon  the  same  policy,  shows  that  war  of  itself 
does  not  vacate  an  antecedent  contract  made  with  an  alien  enemy 
before  the  breach  with  his  country,  because  it  is  only  in  stay  of  the 
remedy  and  not  in  bar  of  the  contract.  At  most  the  declaration  of 
war  only  subjected  the  goods  of  the  enemy  to  seizure;  and  had 
they  been  seized  by  the  King's  authority,  the  underwriters  would 
not  have  been  liable,  because  such  a  seizure  is  not  a  peril  within 
the  policy.  But  the  plaintiff  was  not  under  any  imperative  obliga- 
tion to  seix.e  thorn  without  a  special  authority,  even  if  he  had  the 
opportunity  of  doing  so.  Neither  could  he  have  stopped  them  in 
transitu  without  the  assent  of  the  American  captain,  who  before  the 
declaration  of  hostilities  had  signed  the  bills  of  lading  which  bound 
him  to  deliver  to  the  consignees  in  France.  Nor  can  this  be  deemed 
to  be  a  policy  to  cover  a  trading  with  the  enemy,  so  far  as  to  bring 
the  case  within  the  principle  of  Potts  v.  Bell,  8  Term  Rep.  548 ; 
for  the  property  in  the  goods  vested  in  the  consignees  upon  the 
shipment  (vide  Coxe  v.  Harden,  4  East,  211),  which  was  before  the 
war;  and  it  does  not  militate  against  public  policy  for  a  subject 
during  hostilities  to  obtain  payment  from  an  alien  enemy  of  a  debt 
antecedently  due. 

R.  Carr,  contra,  relied  principally  on  the  ground  that  though  the 
shipment  was  made  before  hostilities  declared,  the  goods  were 
exported  afterwards,  which  constituted  either  a  trading  with  the 
enemy,  which  being  illegal,  the  insurance  to  cover  it  must  also  be 
illegal  within  the  case  of  Potts  v.  Bell,  8  Term  Rep.  548  ;  or  it  was 
a  direct  insurance  of  enemy's  goods,  which  was  equally  illegal.  It 
matters  not  whether  the  contract  be  illegal  ab  incipio,  or  become 
so  afterwards  by  the  act  of  the  State ;  in  neither  case  can  it  be 
enforced.  After  the  declaration  of  hostilities  it  was  the  duty  of  the 
plaintiff  to  have  done  everything  in  his  power  to  seize  the  goods  or 
stop  the  sailing  of  the  ship ;  he  ought  at  least  to  have  given  notice 
to  the  Government.  He  had  an  opportunity  of  doing  so  from  the 
llth  to  the  14th  before  the  ship  left  Gravesend,  during  which  time 
she  was  not  cleared  nor  documented.  And  he  cited  the  cases  of 
The  "  Elnigheid  "  in  March,  1795,  before  the  Pi-ivy  Council;  that 
of  The  "  Fortuna  "  in  June,  1795  ;  and  that  of  The  "  Freedem  "  in 
February  the  same  year,  referred  to  in  the  case  of  The  "  Hoop," 
1  Rob.  Rep.  Adm.  210,  212,  213,  where,  though  the  shipments 
were  legal,  the  exportation  being  after  notice  of  hostilities  com- 
menced was  deemed  illegal.  And  he  said  that  this  being  enemy's 
property  at  the  time  of  the  ship's  sailing,  the  case  fell  directly  within 
that  of  Bristow  v.  Towers,  6  Term  Rep.  35.  And  he  referred  to 
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an  opinion  delivered  by  Valiu  (Valin  on  Insur.  Ordin.  3rd  part,  32) 
to  show  the  im|x>lioy  and  incongruity  of  insuring  enemy's  property. 

(JiKs,  in  reply,  said  that  cases  hitherto  had  only  established  that 
a  subject  could  n«>t  mnke  a  eontm<  t  with  an  alien  enemy,  but  not 
that  In-  illicit  not  execute  one  made  with  him  before  he  became 
such.  That  the  question  as  to  the  period  of  exportation  had  no 
connection  \\ith  the  commencement  of  the  risk  on  the  policy,  which 
attached  fr»m  the  loading  of  the  goods  on  board  at  London;  and 
the  act  of  tho  ship  leaving  Gravesend  was  one  in  which  the  plaintiff 
had  no  concem.  The  clearance  was  at  the  custom  house  in  London, 
though  the  documents,  \\hirli  were  the  evidence  only  of  that  clearance, 
were  not  sent  till  the  ship  arrived  at  Gravesend.  That  the  cases 
cited  fn>m  tho  Admiralty  RejK>rts  were  where  the  goods  seized  were 
claimed  l>v  th<-  Hriti-h  merchants  who  shipped  them  as  their  pro- 
perty; and  the  ground  of  condemnation  by  the  Prize  Court  was  that 
they  had  not  done  nil  in  their  power  to  resume  possession  of  the 
rty  again  after  the  consignees  were  known  to  be  enemies. 

Lord  Kllenborough,  C.J.,  at  the  close  of  the  argument  said  that, 
as  this  case  seems  to  range  itself  within  tho  same  principle  as  the 
antecedent  OIK-S  which  were  then  under  consideration,  the  Court 
would  dispose  of  them  all  at  the  same  time. 

Lord  Kllenlxirough,  C.J.,  now  delivered  the  opinion  of  the  Court. 
This  is  the  case  of  a  policy  of  insurance  on  goods,  purchased  on 
t  of  certain  Frenchmen  and  shipped  for  their  benefit  on  board 
the  "  Greyhound,"  an  American  ship,  before,  and  actually  exported 
the  declaration  of  hostilities  between  the  countries  of  Greet 
Britain  and  France,  in  February,  1793;  and  the  question  is — 
Whether  a  policy  of  assurance  on  goods,  effected  in  the  usual  terms 
by  the  plaintiff,  n  British  subject,  under  orders  from  the  French 
subjects,  who  are  averred  to  be  interested  therein,  and  underwritten 
by  the  defendant,  a  British  subject,  be  an  insurance  valid  and 
effectual  in  point  of  law  for  tho  purpose  of  covering  such  goods  in 
the  course  of  their  exportation  and  transit  from  Great  Britain  to 
May.. line  in  France,  in  the  event  which  has  taken  place  of  war  between 
the  two  countries?  And  having,  in  the  judgments  recently  given  by 
us  in  the  cases  of  Krllner  \.  J*  Mexurirr  and  Gamba  v.  Lr  Afrtttrier, 
declared  our  opinion  that  the  general  terms  of  insurance  against 
capture  are  to  be  understood  as  virtually  containing  an  exception  of 
such  captures  as  might  eventually  be  made  by  His  Majesty  and  his 
subjects,  and  against  which  a  British  subject  could  not  inconsistently 
with  his  public  duty  insure  in  direct  terms,  it  follows  as  a  consequence 
of  the  same  principle  that  wherever  the  generality  of  the  terms  of 
assurance  might  in  their  actual  application  to  the  covering  of  any 
particular  risk  produce,  if  effect  were  given  to  them  in  their  extended 
sense,  a  similar  contravention  of  public  interest,  the  insurance  must 
be  construed  in  such  a  manner  as  to  exclude  the  particular  event  or 
peril  which  could  not,  for  the  reason  above  mentioned,  be  so  made 
the  subject  of  a  legal  insurance  in  direct  terms  by  a  British  under- 
writer. So  that  where  the  insurance  is  upon  goods  generally,  a 
proviso  to  this  effect  shall  in  all  cases  be  considered  as  engrafted 
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therein,  viz.  : — "  Provided  that  this  insurance  shall  not  extend  to 
"  cover  any  loss  happening  during  the  existence  of  hostilities  between 
"the  respective  countries  of  the  assured  and  assurer."  Because 
during  the  existence  of  such  hostilities  the  subjects  of  the  one  country 
cannot  allowably  lend  their  assistance  to  protect  by  insurance  the  pro- 
perty and  commerce  of  the  subjects  of  the  other.  And  in  like  manner, 
and  upon  similar  principles  of  public  policy,  the  risk  of  detention  of 
princes,  &c.,  must  be  understood  to  be  restrained,  and  qualified  by 
an  implied  proviso,  "  that  it  shall  not  extend  to  cover  any  loss 
"  happening  in  the  course  of  any  contraband  adventure,  in  which  the 
"  goods  would  become  liable  to  seizure  as  forfeited  by  the  laws  of 
"this  country."  More  instances  might  be  put  of  similar  implied 
exceptions  which  may  arise  out  of  the  general  terms  of  this  contract, 
but  these  are  sufficient  for  the  present  purposes.  Inasmuch,  therefore, 
as  the  loss  now  in  question  comes  within  the  immediate  scope  and 
terms  of  that  provision  which  we  consider  as  necessarily  to  be  implied, 
in  respect  to  the  eventual  existence  of  hostilities  between  the  respec- 
tive countries  of  the  assured  and  the  assurer,  we  are  upon  this  ground 
of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  but  that  a 
nonsuit  should  be  entered. 
The  plaintiff  nonsuited. 


[A  policy  of  life  assurance  is  not  necessarily  avoided  by  the  fact 
that  the  assured  becomes  an  alien  enemy.] 

SELIGMAN  \.  EAGLE  INSURANCE  COMPANY. 
CHANCERT  DIVISION.  [1917]  1  Ch.  519. 

IN  this  case  the  defendant  company  lent  a  sum  of  money  to  a  person 
who  subsequently  became  an  alien  enemy.  The  loan  was  made  some 
time  before  the  present  war.  It  was  part  of  the  terms  of  the  loan  that 
the  borrower  should  insure  his  life  with  the  defendant  company  for 
a  certain  sum  in  two  policies  of  assurance.  It  was  also  part  of  the 
arrangement  for  the  loan  that  two  sureties  should  be  found,  and  they 
were  found.  Hence  the  insurance  company  had  not  only  the  security 
of  the  policies  on  the  borrower's  life,  but  they  also  had  the  liability 
of  the  two  sureties  for  the  amount  due.  The  present  plaintiff  was  one 
of  those  sureties.  Down  to  the  outbreak  of  war  the  premiums,  and 
interest  were  duly  paid  by  the  assured.  After  the  outbreak  of  war  the 
plaintiff  tendered  the  premiums  which  fell  due  on  the  policies,  and  the 
insurance  company  only  accepted  them  with  a  reservation  as  to  whether 
the  contract,  at  all  events  between  them  and  the  alien  enemy,  was  not 
at  an  end.  Subsequently  the  plaintiff  tendered  the  whole  of  the  amount 
due  on  the  loan,  and  demanded  at  the  same  time  delivery  of  the 
securities  which  the  insurance  company  held  for  the  debt,  asserting  in 
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egard  tlic    ordinary    rights  of  ;i  discharge*  the 

principal.     Tli«-  fused  to  assign  tin.' 

policies  except    under   .1    ie-ei  \atioii    of   tin-   ipie-tion   of   whether   the 

'•a  were  good  at  all,  having  regard  t.,  tin-  outbr.  ak  "1  war  ami  the 

•hat  they  \\eic  on  tin-  111'.-  of  an  alien  ciu  my. 

plaintitV  i-lainu-<l  a  declarat imi  that,  as  l,.t\\..n  hilnsi-lf  and 
the  OOJn  pa  ny,  tin-  policies  \\civ  valid  and  subsisting,  and  that  on  pay- 
ment of  the  i!  ntitled  tn  a  traii-t'er  of  the  policies 
without  i|iialiticatioii 

Neville,  J.,  said  that  there  was  nothing  in  tin-  nature  of  the  contract 
t«.  put    an  end   to  it    MII    the    outbreak   of   \\ar.         Hi-   thought    that  the 

IHV  coin]. any  roiild  have  -lied  the  assured  uiidi-r  hi-  contract  for 
tin-  ainiiillit  of  the  premiums  under  the  CM\riiant  contained  in  the  policy. 
No  doiilit  tin-  receipt  of  money  tendered  involved  iiitercour.-e  with  the 
other  party,  and  the  tiuesticiti  was  whethei'  that  was  lawful  or  unlawful 
In  his  opinion,  the  receipt  of  money  fmin  an  enemy  in 
itself  involved  no  unlawful  inteiv  ,111  -e,  and  the  Trading  with  the  Enemy 
Proclamation  of  Dth  Sj-ptemlx-r,  l'J14,  itself  indicated  that  fact.  A 
contract  exi-ted  at  the  date  of  the  outbreak  of  war  that,  if  the  assured 
paid  his  premium.-  punctually  during  the  whole  of  his  life,  then  upon 
liis  death  the  company  would  pay  a  lump  sum  to  his  executors.  It 
miirht  I*'  that  \>y  refusing  to  accept  payment  of  the  premium  on  the 
part  of  the  policy  holder  he  would  have  been  unable  to  recover  against 
the  company  the  lump  sum  contracted  for,  because  it  wa.s  a  conditional 
contract,  the  contract  bein«r  that  payment  should  be  punctually  made. 
There  did  not  seem  anything  illegal  in  the  intercourse.  There  was 
nothing  illegal  in  the  acceptance  of  the  premiums  by  the  company, 
Urause  n<>  U-netit  could  accrue  to  the  enemy  alien  at  all  as  a  result  of 
the  payment  of  his  premium.  What  would  result  was  that  perhaps 
some  day  somebody  who  was  not  an  enemy  alien  might  have  a  right 
to  sue  the  company  for  tin-  amount  assured.  The  policy-holder's  right 
was  suspended  during  the  war.  The  mere  receipt  of  the  premiums  by 
the  company  was  not  unlawful  intercourse  with  the  enemy.  The  pav 
meiit  itself  could  not  be  unlawful  ;  nor  could  the  result  of  the  payment 
)>e  illegal,  because  the  alien  -  iimd  nothing  by  the  transaction 

whilst   he  remained  an  alien  enemy.        The   insurance  company  were 

ON  bound  to  hand  over  the  securities  without  reservation  to  the 
.surety  upon  payment  of  the  debt.  There  would  !*•  a  declaration  that 
the  jMilicies  did  not  become  void  only  by  reason  of  the  assured  becoming 
an  alien  eiu'iny.  that  the  payment  and  receipt  of  premiums  were  not 
unlawful  intercourse  with  an  alien  enemy,  and  that  mi  payment  of  the 
amount  due  under  the  nioit^a-e  the  plaintiff  would  l>e  entitled  to  an 

nient  of  the  policies  without  reservation. 
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[The  payment  during  war,  OP  tender  of  payment,  of  premiums 
due  on  a  policy  of  life  assurance  by  the  assured  to  an 
agent  of  the  insurance  company,  who  resides  in  the  same 
territory  as  the  assured,  only  binds  that  company,  if  such 
agent  continues  to  have  due  authority  to  receive  the 
premiums.] 

NEW  YORK  LIFE  INSURANCE  COMPANY  v.  DAVIS. 
1877.  95  UNITED  STATES  REPORTS,  SUPHBMB  COUHT,  425. 

1.  New  York  Life  Insurance  C'nm/xtm/  \.   Sfatfunn    et  al.,  93 

U.S.  24,  reaffirmed. 

2.  Where,  as  in  this  case,  the  legal  effect  of  a  policy  of  insurance 

is  that  the  premiums  shall  be  paid  to  the  company  at  its 
domicile,  the  endorsment  on  the  margin  of  the  instrument, 
that  "  all  receipts  for  premiums  paid  at  agencies  are  to  l>e 
"  signed  by  the  president  or  actuary  "  of  the  company,  is 
not  an  agreement  on  its  part  to  vary  the  condition  of  the 
contract,  and  to  make  any  particular  agency  the  legal  place 
of  payment,  but  is  merely  a  notice  to  the  assured  that  he 
must  not  pay  an  agent,  or  at  an  agency,  without  getting  a 
receipt  by  the  president  or  actuary. 

3.  A  resident  of  Virginia,  who  had  been  before  the  war  a  local 

agent  of  a  northern  insurance  company,  refused  to  receive 
tin-  renewal  premium,  due  28th  December,  1861,  tendered 
him  upon  a  policy  of  insurance  upon  the  life  of  a  resident  of 
that  State.  His  refusal  was  based  upon  the  ground  that  he 
had  received  no  renewal  receipts  from  the  company,  without 
which  he  could  not  receive  the  premium,  and  that  the  money, 
if  received,  would  be  liable  to  confiscation  by  the  Confederate 
Government.  The  evidence  further  failed  to  show  that  the 
company  had  consented  to  his  continuing  to  act  as  such 
agent  during  the  war,  or  that  he  did  so  continue.  Held 
that,  waiving  the  consideration  of  any  question  in  regard 
to  the  validity  of  an  insurance  upon  the  life  of  an  alien 
enemy,  such  tender  of  payment  did  not  bind  the  company. 

4.  The  effect   of  a   state  of  war  upon  the  question   of  agency 

discussed. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

This  was  an  action  on  a  policy  of  life  insurance  by  the  New  York 
Life  Insurance  Company,  a  New  York  corporation,  before  the  war, 
upon  the  life  of  Sloman  Davis,  a  citizen  and  resident  of  the  State  of 
Virginia.  The  policy  contained  the  usual  condition,  to  be  void  if 
the  renewal  premiums  were  not  promptly  paid.  They  were  regu- 
larly paid  until  the  beginning  of  the  war.  The  last  payment  was 
made  28th  December,  1860.  The  company,  previous  to  the  war, 
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had  an  au'ent.  A.  H.  Carland.  residing  in  IV-ten-burf,  Va.,   when-  th«- 

Msured  also  resided,  nnd  premiums  on  this  policy  were  paid  to  him 

in  the  usual  \\;i\.  In-  -.'i  for,  signed  by  the  president 

uiury,  AS  provided  on  the  margin  of  th.    jx)licy,  which  were 

usii.illv  M-i.t  i«>  the  agent  about  thirty  days  in  advance  of  the  maturity 

of  the  premium.     About  a  year  after  the  \\ar  l.mkc  out,  the  agent 

entered   the  Confederate  service  as  a  major,  and  remained  in  that 

•  •  until  the  close  of  the  war. 

Offer  of  payment  of  the  premium  next  due  was  made  to  the  agent 
niiU-r,   isni.  which  he  declined,  alleging  that  he  had  ro< 
ipts  f miii  the  company,  and  that  the  money,  if  he  did  r« 
it.  \\ould  be  confiscated  by  the  Confederate  Government.       A  similar 
otT.-r   \\as  made  to  him   after  the  close  of  the    war,   which  he  also 
declined,     lie  testified  that  he  refused  to  receive  any  premiums,  had 
•nmunicatioii   with    the  company  during  the  war,  and  after  it 
terminated  did  not  resume  his  agency. 

Sloman  Davis  died  in  September,  1867. 

The  plaintiff  below  was  assignee  of  the  policy,  and  claimed  to 
recover  the  amount  thereof,  $10,000,  upon  the  ground  that  he  was 
guilty  of  no  laches,  and  that  at  the  close  of  the  war  the  policy 
revived. 

It  is  unnecessary  to  state,  in  detail,  the  proceedings  at  the  trial. 
The  plaintiff  contended,  and  the  judge  instructed  the  jury,  in  sub- 
stance that  they  might  infer  from  the  evidence  that  the  place  of 
payment  intended  by  the  parties  was  at  the  residence  of  the  plaintiff, 
and  that,  if  the  company  did  not  furnish  receipts  to  its  agent,  so 
that  the  premiums  could  be  paid  according  to  the  terms  of  the 
policy,  it  was  not  the  fault  of  the  plaintiff;  and,  if  he  was  ready 
and  offered  to  pay  his  premium  to  the  agent,  there  could  be  no 
forfeiture  of  the  policy,  if  within  a  reasonable  time  after  the  war  he 
endeavoured  to  pay  his  premiums,  and  the  company  refused  to 
receive  them.  On  the  other  hand,  the  defendant  contended  that 
the  war  put  an  end  to  the  agency  of  Garland,  and  the  offer  to  pay 
the  premium  to  him  was  of  no  validity,  and  the  failure  to  pay 
rendered  the  policy  void.  This  view  was  rejected  by  the  Court, 
and  a  verdict  was  rendered  for  the  amount  of  the  policy,  less  the 
amount  of  certain  premium  notes  which  had  been  given  by  the 
assured. 

Judgment  was  rendered  upon  the  verdict,  and  the  company 
then  brought  the  case  here. 

Mr.  Matt.  IF.  Carpenter,  for  the  plaintiff  in  error — This  case 
falK  exactly  within  the  principles  declared  in  New  Tort  Life  7/wt/r- 
ance  Company  v.  S  tat  ham  et  a/.,  93  U.S.  24,  and  the  judgment 
below  must  be  reversed.  The  outbreak  of  the  war  dissolved  all 
executory  contracts  between  citizens  of  one  belligerent  and  those  of 
the  other,  and  put  an  end  to  all  intercourse  or  dealings;  Matthrws 
v.  M'Stfa,  91  U.S.  7.  This  policy  was  therefore  absolutely  annulled, 
and  no  subsequent  agreement  between  the  assured  and  the  company 
during  the  war  could  revive  it.  It  follows  that  every  agency  of  the 
company  in  any  81  bred  to  be  in  rebellion  was  terminated. 

1  D 
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The  company  could  not  authorise  its  agent  to  do  what  it  was 
expressly  forbidden  to  do  by  the  President's  proclamation  of  16th 
August,  1861,  issued  in  pursuance  of  the  Act  of  Congress  of  13th 
July  of  that  year. 

But  if  the  law  were  otherwise,  there  was  no  evidence  from  which 
the  jury  could  find  that  the  party  to  whom  the  renewal  premium 
was  tendered  in  December,  1861,  was  authorised  by  the  company  to 
act  in  its  behalf  after  the  commencement  of  the  war.  He  refused 
the  money  upon  the  ground  that  he  had  no  authority  to  accept  it. 

Mr.  Samuel  B.  Paul,  contra. 

Garland  was  duly  appointed  agent  of  the  company,  and  acted 
as  such.  This  authority  was  not  revoked  by  the  company  after 
hostilities  commenced.  The  presumption  is  that  the  same  relations 
continued  between  him  and  the  company  which  had  previously 
existed,  and  a  payment  or  a  tender  of  payment  to  him  was  as  valid 
as  if  it  had  been  made  to  the  company.  His  agency  wa>  not  revoked 
by  the  war  ;  Frit:  v.  Stover,  22  Wall.  198. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  Court. 

It  is  obvious  that  this  case  is  nearly  on  all  fours  with  that  of 
Neur  York  Life  Insurance  Compnin/  v.  Xtathtini  it  </7.,  93  U.S.  24, 
decided  by  this  Court  at  the  last  term.  As  we  still  adhere  to  the 
views  there  expressed,  we  do  not  deem  it  necessary  to  reiterate  thorn. 
But  the  questions  which  received  special  discussion  on  that  occasion 
were,  whether  a  failure  to  pay  the  stipulated  premiums  involved  a 
forfeiture  of  the  policy,  although  such  failure  \\as  caused  by  the 
existence  of  the  war;  and  what  were  the  mutual  rights  of  the  parties 
consequent  upon  forfeiture  under  such  circumstances.  The  point 
which  is  now  most  strenuously  relied  on,  namely,  the  supposed 
power  of  the  agent  of  a  Northern  company  to  receive  premiums  in  a 
Southern  State  in  insurrection  after  the  war  broke  out,  and  the 
supposed  right  of  a  policy-holder  to  tender  them  to  such  a  gout, 
although  involved  in  the  case,  was  not  specially  adverted  to  in  the 
opinion  of  the  Court.  We  propose  to  add  some  observations  on  this 
branch  of  the  subject. 

First,  however,  a  few  words  with  regard  to  the  position  that 
there  was  competent  evidence  for  the  jury  to  infer  that  the  place  of 
payment  intended  by  the  parties  was  the  place  of  residence  of  the 
assured.  This,  wo  think,  is  entirely  untenable.  The  legal  effect 
of  the  policy  itself  was  that  payment  should  be  made  to  the  com- 
pany at  its  domicile.  The  indorsement  on  the  margin,  which  is 
much  relied  on  by  the  plaintiff's  counsel,  has  no  such  effect  as  he 
attributes  to  it.  It  is  in  these  words,  "  All  j-eceipts  for  premiums 
"paid  at  agencies  are  to  be  signed  by  the  president  or  actuary." 
This  is  simply  a  notice  to  the  assured,  that,  if  he  shall  pay  his 
annual  premium  to  an  agent  or  at  an  agency,  he  must  not  do  so 
without  getting  a  receipt  signed  by  the  president  or  actuary  of  the 
company.  How  this  caution  can  possibly  be  construed  into  an  agree- 
ment on  the  part  of  the  company  to  make  any  particular  agency  the 
legal  place  of  payment  of  premium  it  is  difficult  to  see.  The  cir- 
cumstances show  nothing  but  the  common  case  of  the  establishment 
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agency  for  the  mutual  convenience  of  the  parties,  and  do  not 
present  the  slightest  ground  for  varying  the  legal  effect  of  their 
writ i.  We  think  therefore  that  the  charge  wai  erroneous 

<>u  ihis  point.  Of  course,  we  do  not  mean  to  be  understood  as 
holding  that,  as  long  as  an  agency  is  continued,  a  tender  to  the 
agent  would  not  !*•  valid  and  binding  on  the  company. 

Hut  we  deem  it  proper  to  consider  more  particularly  the  question 
of  agency  and  the  alleged  right  of  tendering  premiums  to  an  agent 
dining  tho  war. 

That  war  susj>ends  all  commercial  intercourse  between  the  citizens 
of  two  U'lli-_,'erent  countries  or  States,  except  so  far  as  may  be  allowed 
by  the  sovereign  authority,  has  been  so  often  asserted  and  explained 
in  this  Court  within  the  last  fifteen  years  that  any  further  discussion 
of  that  projKwition  would  be  out  of  place.  As  a  consequence  of  this 
fundamental  proposition  it  must  follow  that  no  active  business  can 
be  maintained,  either  personally  or  by  correspondence,  or  through 
an  agent,  by  the  citizens  of  one  belligerent  with  the  citizens  of  the 
other.  The  only  exception  to  the  rule  recognised  in  the  books, 

lay  out  of  view  contracts  for  ransoms  and  other  matters  of 
absolute  necessity,  is  that  of  allowing  the  payment  of  debts  to  an 
agent  of  an  alien  enemy,  win-re  such  agent  resides  in  the  same 

with  the  debtor.  But  this  indulgence  is  subject  to  restrictions. 
In  the  first  place,  it  must  not  be  done  with  the  view  of  transmitting 
the  funds  to  the  principal  during  the  continuance  of  the  war,  though 
if  so  transmitted  without  the  debtor's  connivance,  he  will  not  be 
responsible  for  it.  Washington,  J.,  in  Conn,  v.  Penn,  Pet.  C.  Ct. 
496;  lini-haium  v.  Curry,  19  Johns.  (N.Y.)  141.  In  the  next 
place,  in  order  to  the  sutaistence  of  the  agency  during  the  war,  it 

have  the  assent  of  the  parties  thereto — the  principal  and  the 
As  war  suspends  all  intercourse  between  them,  preventing 
any  instructions,  supervision,  or  knowledge  of  what  takes  place,  on 
the  one  part,  and  any  report  or  application  for  advice  on  the  other, 
this  relation  necessarily  ceases  on  the  breaking  out  of  hostilities, 
even  for  the  limited  purpose  before  mentioned,  unless  continued 
by  the  mutual  assent  of  the  parties.  It  is  not  compulsory,  nor  oan 
it  be  made  so  on  either  side  to  subserve  the  ends  of  third  parties. 
If  the  agent  continues  to  act  as  such,  and  his  so  acting  is  subse- 
quently ratified  by  the  principal,  or  if  the  principal's  assent  is 
evinced  by  any  other  circumstances,  then  third  parties  may  safely 
pay  money,  for  the  use  of  tho  principal,  into  the  agent's  hands, 
but  not  otherwise.  It  is  not  enough  that  there  was  an  agency 
prior  to  the  war.  It  would  be  contrary  to  reason  that  a  man, 
without  his  consent,  should  continue  to  be  bound  by  the  acts  of  one 
whose  relations  to  him  have  undergone  such  a  fundamental  altera- 
tion as  that  produced  by  a  war  l>etween  the  two  countries  to  which 
they  respectively  belong,  with  whom  he  can  have  no  correspondence, 
to  whom  he  can  communicate  no  instructions,  and  over  whom  he  can 
exercise  no  control.  It  would  be  equally  unreasonable  that  the 
agent  should  be  compiled  to  continue  in  the  service  of  one  whom 
the  law  of  nations  declares  to  be  his  public  enemy.  If  the  agent 
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has  property  of  the  principal  in  his  possession  or  control,  good  faith 
and  fidelity  to  his  trust  will  require  him  to  keep  it  safely  during 
the  war,  and  to  restore  it  faithfully  at  its  close.     This  is  all.       The 
injustice  of  holding  a   principal   bound   by   what  an   agent,   acting 
•without  his  assent,  may  do  in  such  cases  is  forcibly  illustrated  by 
Mr.  Justice  Davis  in  delivering  the  opinion  of  this  Court  in  Fretz  v. 
Stover,  22  Wall.  198.     In  that  case  the  agent  had  collected  in  Con- 
federate funds  the  amount  due  on  a  bond.       Having  asserted  that 
the  agent  had  no  authority  to  do  this,  the  learned  justice  adds,  "  If 
'  it  were  otherwise,  then,  as  long  as  the  war  lasted,  every  Northern 
'  creditor  of  Southern  men  was  at  the  mercy  of  the  agent  he  had 
'employed  before  the  war  commenced.       And  his  condition  was  a 
'  hard  one.       Directed  by  his  Government  to  hold  no  intercourse 
'  with  his  agent,  and  therefore  unable  to  change  instructions  which 
'  were  not  applicable  to  a  state  of  war,  yet  he  was  bound  by  the 
'  acts  of  his  agent  in  the  collection  of  his  debts  the  same  as  if  peace 
'  prevailed.       It  would  be  a  reproach  to  the  law  if  creditors,  without 
'  fault  of  their  own,  could  be  subjected  to  such  ruinous  consequences." 
These  observations  have  a  strong  bearing  upon  the  point  now  under 
consideration. 

What  particular  circumstances  will  be  sufficient  to  show  the 
consent  of  one  person  that  another  shall  act  as  his  agent  to  receive 
payment  of  debts  in  an  enemy's  country  during  war  may  sometimes 
be  difficult  to  determine.  Emerigon  says  that  if  a  foreigner  is  forced 
to  depart  from  one  country  in  consequence  of  a  declaration  of  war 
with  his  own,  he  may  leave  a  power  of  attorney  to  a  friend  to  collect 
his  debts,  and  even  to  sue  for  them.  Traite^  des  Assurances,  vol.  i. 
257.  But  although  a  power  of  attorney  to  collect  debts,  given 
•under  such  circumstances,  might  be  valid,  it  is  generally  conceded 
that  a  power  of  attorney  cannot  be  given  during  the  existence  of  war 
by  a  citizen  of  one  of  the  belligerent  countries  resident  therein  to  a 
citizen  or  resident  of  the  other ;  for  that  would  be  holding  intercourse 
with  the  enemy,  which  is  forbidden.  Perhaps  it  may  be  assumed 
that  if  an  agent  ante  beUum  continues  to  act  as  such  during  the 
war,  in  the  receipt  of  money  or  property  on  behalf  of  his  principal, 
where  it  is  the  manifest  interest  of  the  latter  that  he  should  do  so, 
as  in  the  collection  of  rents  and  other  debts,  the  assent  of  the  prin- 
cipal will  not  be  presumed,  but  must  be  proved  either  by  his  subse- 
quent ratification  or  in  some  other  manner. 

In  some  way,  however,  it  must  appear  that  the  alleged  agent 
assumed  to  act  as  such,  and  that  the  alleged  principal  consented  to 
his  so  acting.  It  is  believed  that  no  well-considered  case  can  be 
found  anterior  to  these  life  insurance  cases  which  have  arisen  out 
of  the  late  Civil  War,  in  which  the  existence  or  continuance  of  an 
agency  under  the  circumstances  above  referred  to  have  been  estab- 
lished contrary  to  the  assent  of  the  alleged  parties  to  that  relation. 
Ccmn  v.  Penn,  supra,  is  the  leading  authority  on  this  subject  in  this 
country.  The  question  in  that  case  was  whether  the  claimants  of 
land  in  Pennsylvania,  under  contracts  of  purchase  from  the  pro- 
prietaries (the  Penns)  before  the  revolutionary  war,  were  entitled  to 
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of  interest  during  the  war,   and  Justice   Washington 

hvld  that  this  depended  on  the  question  \\li.-t!,.  r  during  the  war  the 

otaries,   being  alien  «•  h.id    in   the  United   State*   a 

••vn  agent  or  agents  authorised  to  receive  purchase  money  and 

t-rents  due  to  them  from  the  complainants,  the  vendees."     To 

enable  the  parties  to  adduce  proof  on  this  point,  the  Court  allowed 

further  evidence  to  be  taken.       The  same  thing  was  held,  at  the 

same  term,  in  the  case  of  Denniton  rt  nl.  \.  I mbrit ,  3  Wash.  396, 

i  Washington  says,  ''  We  think  that  if  the  alien  enemy 

"  has  an  agent  in   the    United    States,    or   if   the   plaintiff   himself 

"  was   in   the   United   States,  and   either  of  these   facts   known    to 

"  the  debtor,  interest  ought  not  to  abate.'         It  is  obvious  that  in 

these  cases   the  judge  assumed    that  the   relation   of  agency,   if   it 

existed,  did  so  with  mutual  consent  of  the  parties  thereto.       And 

the  same  observation,  it  is  believed,  may  be  made  with  regard  to 

all   <>tlui    cases  on   the  subject,   except  some  that  have   been   very 

recently  decided. 

The  same  inference  may  be  deduced  from  the  cases  decided  in  this 
Court  when  the  subject  of  payment  to  agents  in  an  enemy's  country 
has  been  discussed.  Amongst  others  we  may  refer  to  the  follow- 
ing:— Ward  v.  Smith,  1  Wall.  447;  Brown,  v.  Ili<itt.<,  \:>  >>>.  177; 
Montgomery  v.  United  States,  ib.  395 ;  Fretz  v.  Stover,  22  ib.  198. 

In  some  recent  cases  in  certain  of  the  State  Courts  of  last  resort, 
for  whose  decisions  we  always  entertain  the  highest  respect,  a  different 
view  has  been  taken,  but  we  are  unable  to  concur  therein.  In  our 
judgment  the  unqualified  assumption  on  which  these  decisions  are 
based,  namely,  "  once  an  agent  always  an  agent,"  or,  in  other 
words,  that  an  agency  continues  to  exist  notwithstanding  the 
occurrence  of  war  between  the  countries  in  which  the  principal  and 
the  agent  respectively  reside,  is  not  correct,  and  that  the  continuance 
of  the  agency  is  subject  to  the  qualifications  which  we  have  stated 
above. 

Now,  in  the  present  case,  except  at  the  very  commencement  of 
the  troubles,  before  the  President's  proclamation  of  non-intervention 
had  been  issued,  and  when  it  was  yet  uncertain  what  the  differences 
between  the  two  sections  would  amount  to,  there  is  not  the  slightest 
evidence  that  the  company  authorised  Garland  to  act  for  it  at  all; 
and  the  latter  expressly  refused  to  do  so  when  requested,  both  on  the 
ground  of  having  received  no  receipts  from  the  company  (which  were 
his  only  authority  for  receiving  payments)  and  of  the  liability  of  the 
funds  to  be  confiscated  in  his  hands.  The  war  suspended  his 
agency  for  all  active  purposes,  and  it  could  not  be  continued  even 
for  the  collection  of  premiums  without  the  defendant's  consent;  and 
this,  so  far  as  appears,  was  never  given,  either  expressly  or  by  subse- 
quent ratification.  Under  these  circumstances,  it  cannot  be  affirmed 
that  the  plaintiff  could  bind  the  defendant  by  a  tender  of  payment 
to  the  supposed  agent.  However  valid  a  payment  may  be,  if  made 
to  an  agent  in  time  of  war,  where  he  consents  to  act  as  such  and 
has  the  assent  of  his  principal  in  so  acting,  an  offer  of  payment 
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cannot  have  any  force  or  effect  if  neither  of  these  circumstances 
exist. 

Waiving,  therefore,  the  consideration  of  any  question  that  may 
be  made  with  regard  to  the  validity  of  an  assurance  on  the  life  of  an 
alien  enemy,  we  think  that  in  the  present  case  there  was  not  the 
slightest  foundation  for  the  Court  to  charge,  as  it  did  in  effect,  that 
a  tender  of  the  premium  to  Garland  in  Petersburg  was  a  good  tender 
and  binding  on  the  company. 

We  do  not  mean  to  say  that  if  the  defendant  had  continued  its 
authority  to  the  agent  to  act  in  the  receipt  of  premiums  during  the 
war,  and  he  had  done  so,  a  payment  or  tender  to  him  in  lawful 
money  of  the  United  States  would  not  have  been  valid  :  nor  that  a 
stipulation  to  continue  such  authority  in  case  of  war,  made  before  its 
occurrence,  would  not  have  been  a  valid  stipulation  ;  nor  that  a  i>olicy 
of  life  insurance  on  which  no  premiums  were  to  be  paid,  though  sus- 
pended during  the  war,  might  not  have  revived  after  its  close.  We 
place  our  decision  simply  on  the  ground  that  the  agency  ol'  (iarland 
was  terminated  by  the  breaking  out  of  the  war,  and  that,  although 
by  the  consent  of  the  parties  it  might  have  been  continued  for  the 
purpose  of  receiving  payments  of  premiums  during  the  war,  tin-re 
is  no  proof  that  such  assent  was  given,  either  by  the  defendant  or  by 
Garland,  but  that,  on  the  contrary,  the  proof  is  positive  and  uncon- 
tradicted  that  Garland  declined  to  act  as  agent. 

Judgment  reversed,  with  directions  to  award  a  venire  facia*  de 
novo. 

Mr.  Justice  Clifford  dissented. 


[Where  a  lessee  under  a  lease  made  before  the  outbreak  of  war 
subsequently  becomes  an  alien  enemy,  his  covenant  to  pay 
the  rent  is  neither  extinguished  nor  suspended,  and  he  may 
be  sued  for  the  rent  that  accrues  due  during  war. 

If  he  has  assigned  the  lease  with  a  covenant  of  indemnity 
against  his  liability  for  the  rent,  his  remedies  are  suspended 
during  war,  so  that  he  cannot  enforce  his  right  to  indemnity 
either  by  a  third  party  notice  or  otherwise.] 

HALSEY  AND  ANOTHER  v.   LOWENFELD. 
LEIGH,  THIRD  PARTY. 

COURT  OF  APPEAL.  [1916]  2  K.B.  707. 

IN  1896  a  theatre  was  demised  to  the  defendant  for  twenty-four  years 
at  a  rent  of  £500  per  month.  In  1899  the  defendant  assigned  his 
lease  to  one  Lederer,  and  by  various  mesne  assignments  the  lease 
became  vested  in  Leigh,  who  sublet  to  Curzon.  In  July,  1915,  the 
rent  for  the  previous  month  of  June  being  in  arrear,  the  plaintiffs 
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raised  an  nt  to  recover  the  premises;  and 

tsed  a  second  action  against  the  defi -n<l;int 
•|IH  of  Jtil  '15,  which 

were  in  arrear  'Lint  was  an  Austrian  subject,  and  oon- 

1  that,  having  U-come  an  alien  enemy  on  the  outbreak  of  the 
present  war,  n<>  action  r,.u!d  dm  ing  war  be  brought  against  him  in 
respect  of  a  course  <  niter  the  outbreak  of  war.  !!•• 

also  served  Ix-idi  ami  Cur//>n  with  u  tliird  party  notice,  claiming  that 
they  \\ere  liable  to  indcmm:  liability  for  the  rent. 

Ridley.  J.,  held  that  tin-  defendant  was  liable  for  the  rent  even 

although  it   ha.l  accrued  ai'tvr  the  outbreak  of  war.       He  also  held 

Mut,  U-ing  an  alien  enemy,  could  not' take  third  party 

proceedings,  because  he  was  not  merely  setting  uj»  matter  by  way  of 

<•,  hut   was  invoking  the  assistance  of  the  Court  in  support  of 

an  inde|>eiident  claim. 

This  was  an  appeal  by  the  defendant  against  the  judgment  of 
Ridley,  J. 

The  Court  of  Appeal  affirmed  the  decision  of  Ridley,  J.,  and  dis- 

•  d  the  apj>eal,  with  costs. 

Lord  lleadinir.  C.J.,  said  that  the  question  in  this  case  was 
whether  the  plaintiffs  during  war  could  sue  an  alien  enemy  under  a 
i  <•!'<>!  c  the  \\ar.  It  was  contended  on  behalf  of  the 
defendant  that  upon  the  outbreak  of  Avar  all  intercourse,  commercial 
or  otherwise,  U-tween  persons  resident  here  and  alien  enemies  became 
illegal,  and  consequently  that  a  lease  granted  before  the  war  to  one  who 
subsequently  became  an  alien  enemy  was  either  suspended  or  ended  by 
the  war,  and  that  no  action  could  be  brought  during  the  war  to 
recover  payment  under  the  covenant  in  the  lease  from  an  alien  enemy. 
It  was  beyond  question  that  all  commercial  intercourse  between 
inhabitant!  <>f  this  country  and  alien  enemies  was  illegal  unless  per- 
mitted by  the  King  (The  "Hoop,"  I  Ch.  Rob.  196;  Espotito  v. 
Bowden,  7  E.  &  B.  v79;  l!i>i>«m  \.  /'/</// />r  OH  and  Pipe  Line 
Company,  [1915]  2  Ch.  124).  This  prohibition  was  not  confined 
to  commercial  intercourse  (The  "  Paiiaritllos,"  [1915]  1  K.B.  857). 
It  was  based  on  public  policy  which  prohibited  the  doing  of  acts 
that  would  or  might  be  to  the  advantage  of  the  enemy  State  by 
increasing  its  capacity  for  prolonging  hostilities  and  by  adding  to  the 
resources  available  to  individuals  in  the  enemy  State.  In  this 
case  the  lease  was  a  subsisting,  valid,  and  enforceable  contract  at  the 
outbreak  of  war.  No  intercourse  had,  in  fact,  taken  place  with  the 
alien  enemy.  Payment  by  or  on  account  of  an  alien  enemy  to 
persons  resident  in  this  country  was  not  trading  with  the  enemy,  and 
was  permitted  if  the  payment  arose  out  of  a  transaction  entered  into 
before  the  outbreak  of  war  (Trading  with  the  Enemy  Proclamation 
(No.  2),  of  9th  S-pU-mber,  1914,  Article  7  ;  Trading  with  the  Enemy 
Act,  1914,  445  Geo.  V.  o.  87,  section  1  (2)).  The  plaintiffs  uen- 
not  committing  an  illegal  act  if  they  claimed  and  received  payment 
from  the  defendant  of  rent  due  under  a  lease  made  before  the  v 

A  lessee  who  became  an  alien  enemy  was  not  released  from  his 
obligations  under  the  lea  There  was  no  authority  for  such  a 
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proposition  either  in  case  law  or  in  text-books,  and  such  a  proposition 
was  unsound  in  principle.  It  would  be  a  strange  result  if  the  law  was 
held  to  relieve  an  alien  enemy  of  obligations,  incurred  before  the 
war,  in  respect  of  property  of  which  he  was  not  deprived  by  the  Crown. 
If  the  Crown  refrained  from  exercising  the  right  to  confiscate  the 
property  of  an  alien  enemy,  and  allowed  him  to  continue  in  owner- 
ship of  the  property,  he  held  it  subject  to  all  its  obligations.  It 
would  be  absurd  that  an  alien  enemy  should  have  the  advantage  of 
holding  j>roperty  without  liability  to  perform  the  obligations  incident 
to  his  right  of  ownership.  The  covenant  to  pay  the  rent  remained, 
therefore,  notwithstanding  the  war.  The  lease  was  not  suspended ;  it 
was  only  the  remedy  of  the  alien  enemy  with  regard  to  it  that  wa8 
suspended. 

The  defendant  could  not  enforce  this  claim  to  indemnity  by  a 
third  party  notice.  He  could  not  become  "  actor  "  in  proceedings 
in  the  King's  Courts,  but  must  be  regarded  as  a  plaintiff  in  an  action 
seeking  a  remedy  against  a  third  party  who  must  be  regarded  as  a 
defendant.  This  was  clear  from  the  language  of  the  Judicature  Act, 
1873,  section  24,  sub-section  3,  in  reference  to  third  party  notice. 

The  appeal  fell  to  be  dismissed. 

Lush,  J.,  agreed  with  the  judgment  of  Lord  Reading,  C.J. 

Warrington,  L.J.,  delivered  a  judgment  to  a  similar  effect. 


[War  does  not  suspend  a  mortgage  on  property,  nor  the  remedy 
upon  it  where  there  is  no  occasion  to  resort  to  the  enemy's 
Courts  to  enforce  it  against  the  mortgaged  property.] 

DORSET  v.  DORSET. 
1869.  96  AifKMCAN  DECISIONS,  pp.  633  643. 

THE  bill  in  this  case  was  filed  by  the  appellee,  John  T.  W.  Dorsey, 
against  the  appellant,  John  T.  B.  Dorsey,  and  others  on  5th  December, 
1863,  for  the  foreclosure  of  a  mortgage  executed  by  the  appellant, 
who  at  that  time  was  residing  in  that  part  of  Virginia  which  was  at 
war  with  the  United  States.  An  order  of  publication  was  passed  on 
the  same  day  against  the  appellant,  warning  him  to  appear  on  or 
before  1st  May,  1864,  and  answer  the  bill.  On  4th  January,  1864, 
the  Court  passed  an  order  for  the  sale  of  the  mortgaged  premises 
and  appointed  a  trustee  for  that  purpose.  The  order  stated  that 
the  Court  was  "  satisfied  clearly  by  the  proof,  that  at  the  final  hearing 
"  of  this  case  a  sale  of  the  mortgaged  premises  in  the  proceedings 
"mentioned  will  be  ordered."  The  proceedings  and  the  character 
of  the  proof  in  the  cause  are  set  forth  in  the  opinion.  More  than 
fifteen  months  after  the  final  ratification  of  the  auditor's  account, 
distributing  the  proceeds  of  the  sale  made  by  the  trustee,  the  appellant 
filed  in  the  cause  a  petition,  in  which  he  stated  that  about  1st  July, 
1861,  being  then  a  citizen  of  Maryland,  he  left  his  home  to  visit  his 
wife,  then  very  ill  at  her  father's,  in  Winchester,  Virginia,  with  the 


intention  of  returning  in  a  few  days,  but  owing  to  the  position  of  the 
:mie.>  in  and  about  Winchester  und  llarj^-i-'h  l-'erry  wa*  unable 
to  do  go.  llin  absence  was  thus  prolonged,  and  his  i.-nn  n  thus  pre- 
Teoted,  until  he  was  advised  tluit  it  would  l>e  no  longer  safe  to  make 
the  attempt  H<  was  forced  to  wait  impatiently  for  the  close  of  the 
civil  \\ar,  before  he  could  return  to  his  home,  although  at  all  time* 
desiring  and  intruding  to  do  so.  It  was  further  alleged  in  the 
petition  that  tin-  bill  of  complaint  in  this  case  was  filed  on  3rd 
i  IT.  1  >i'.:{,  and  that  on  .">th  December,  1863,  an  order  of 
publication  was  issued  by  the  clerk  of  the  Court,  to  be  inserted  in 
some  newspaper  published  in  the  city  of  Baltimore  once  u  week  in 
each  of  four  successive  weeks  before  1st  February,  1>»)  I,  notifying  the 
petitioner  to  appear  on  or  before  1st  May,  1864,  to  answer,  <fec.  ; 
that  on  ^th  January,  1864,  before  the  expiration  of  the  period  of 
tisement  required  by  the  order  of  publication,  and  without  any 
proof  of  the  execution  of  the  mortgage  deed  Hied  in  this  cause  or  of 
the  alleged  mortgage  debt,  and  without  any  proof  being  offered  to 
satisfy  the  Court  that  at  the  final  hearing  of  the  cause  a  sale  of  the 
mortgaged  premises  would  be  ordered,  an  order  for  the  sale  of  peti- 
tioner's lands  was  passed,  which  order  the  petitioner  averred  was 
illegal  and  improvidently  issued,  and  prayed  that  it  might  be 
rescinded  and  annulled.  The  petition  was  dismissed,  and  the  peti- 
tioner appealed. 

Levin  Gale  and  Thomas  G.  Pratt  for  the  appellant. 

James  Mackubin  and  George  H.  Williams  for  the  appellee. 

By  Court,  Miller,  J. — Waiving  a  decision  of  the  question  whether 
any  of  the  orders  or  decrees  in  this  case  can  be  assailed  by  petition 
after  enrolment,  we  shall  consider  the  two  principal  objections  urged 
against  them  in  argument  as  if  properly  presented  by  this  appeal 
from  the  order  dismissing  the  appellant's  petition,  filed  on  the  19th 
of  March,  1866. 

1.  It  has  been  argued,  and  the  petition  avers,  that  the  order  of 
the  4th  of  January,  1864,  directing  a  sale  of  the  mortgaged  premises, 
was  illegal  and  improvidently  passed,  because  passed  before  the 
expiration  of  the  period  of  advertisement  required  by  the  order  of 
publication,  and  without  any  proof  being  offered  to  satisfy  the  Court 
that  at  the  final  hearing  a  sale  of  the  mortgaged  property  would  be 
ordered.  This  order  is  identical  in  terms  with  that  in  the  case  of 
Dortey  v.  Garey,  30  Md.  489.  In  that  case  it  was  decided,  upon 
full  consideration  and  careful  examination  of  the  several  provisions 
of  the  code  in  connection  with  sec.  129  of  art.  16,  that  that  section 
confers  on  the  Court  the  power  in  all  cases  coining  within  its  pro- 
visions upon  satisfactory  proof  as  therein  prescribed,  to  pass  an 
order  of  sale  at  any  time  after  the  bill  has  been  filed,  without  waiting 
for  the  appearance  or  answer  of  the  defendant.  That  the  present 
case  comes  within  the  operation  of  this  section  cannot  be  a  matter  of 
doubt.  A  bill  filed  for  the  sale  of  mortgaged  real  estate  is  a  suit 
instituted  for  the  sale  of  real  estate  within  the  very  terms  of  the 
section  and  within  the  ordinary  and  acknowledged  jurisdiction  of  a 
Court  of  equity.  The  provision  in  sec.  125,  that  in  any  suit  to 
foreclose  a  mortgage  the  Court  may  decree  a  sale  unless  the  debt  be 
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paid  by  a  fixed  day  in  the  decree,  is  not  only  to  be  read  in  connection 
with  and  as  subordinate  to  the  general  provision  in  sec.  129,  but  the 
having  a  day  fixed  for  payment  previous  to  a  sale  is  a  privilege  which 
the  mortgagor  may  waive  by  answer  or  by  previous  assent  contained 
in  the  mortgage  itself,  as  was  done  in  the  present  instance  by  the 
stipulation  that,  if  any  default  were  made  in  the  payment  of  the 
principal  or  interest  of  the  mortgage  debt,  the  mortgagee  "  may 
"  forthwith  foreclose  this  mortgage  and  sell  the  property  hereby 
"  mortgaged."  The  power  thus  given  to  the  Court  is  to  be  exercised 
in  its  discretion,  which  is  not,  however,  as  we  have  said  in  the  case 
referred  to,  a  mere  arbitraay  discretion,  but  subject  to  review  on 
appeal  in  the  same  case.  The  section  provides  that  the  Court  must 
be  satisfied  clearly  "  by  proof  "  that  at  the  final  hearing  a  sale  will 
be  ordered;  but  what  proof  or  how  to  be  taken  is  not  prescribed. 
The  order  upon  its  face  states  that  the  Court  was  so  satisfied,  and 
we  cannot  say  the  discretion  has  been  improvidently  exercised  for 
want  of  sufficient  proof  in  this  respect.  The  mortgage  was  executed 
on  the  1st  of  September,  1857,  for  the  large  sum  of  twenty-four 
thousand  dollars,  payable  in  five  years,  with  interest  thereon  payable 
annually;  and  the  original  instrument  was  exhibited  with  the  hill 
filed  on  the  5th  of  Ikvi-inher,  1863,  which  charges  not  only  that  no 
part  of  the  principal  or  interest  of  the  debt  had  been  paid,  but  that 
an  attachment  had  been  issued  out  of  the  same  Court  on  its  law  side 
at  the  instance  of  another  creditor,  and  levied  upon  the  mortgagor's 
interest  in  the  mortgaged  property,  and  that  the  mortgagee  had  been 
made  a  defendant  in  the  equity  case  in  the  same  Court  of  Thompson 
and  Others,  cestnis  qut  trust,  against  the  mortgagor  as  trustee.  With 
the  allegations  of  that  bill  and  the  proceedings  in  that  case,  as  well 
as  the  attachment,  the  judge  who  passed  this  order  must  have  been 
cognisant  as  part  of  the  proceedings  of  his  own  Court  thus  brought 
to  his  attention.  What  other  proof  was  adduced  to  influence  the 
exercise  of  this  discretionary  power  the  record  does  not  disclose,  but 
if  these  were  the  only  facts  or  proofs  before  the  judge,  they  offered, 
in  our  opinion,  ample  ground  for  the  passage  of  the  preliminary  order 
of  sale,  and  vindicate  the  proper  exercise  of  the  discretion  which  the 
law  vested  in  the  Court. 

But  this  was  a  proceeding  against  the  defendant  as  a  non-resident, 
and  the  order  here,  as  in  Garey's  case,  was  passed  before  the 
expiration  of  the  time  limited  by  the  order  of  publication  for  the 
appellant  to  appear,  and  consequently  without  either  actual  or  con- 
structive notice  to  him.  In  that  case,  where  the  validity  of  the  order 
was  assailed  collaterally,  we  said,  "  Unquestionably,  before  passing 
such  an  order,  it  would  in  most  cases  be  proper  that  previous  notice 
should  be  given  to  the  parties ;  and  in  a  case  where  the  question 
is  presented  by  a  direct  proceeding,  authorising  a  review  of  the 
Court's  action,  the  want  of  such  notice  might  be  considered  suffi- 
cient ground  for  a  reversal  of  the  order."  The  subsequent  pro- 
ceedings, however,  in  this  case  relieve  it  from  all  difficulty  on  this 
ground,  and  would  fully  justify  an  affirmance  of  the  order  upon  direct 
appeal  from  the  final  decree.  The  record  shows  the  trustee  did  not 
proceed  to  sell  until  after  the  expiration  of  the  time  limited  in  the 
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of  publication;  that  he  then  KO|«!  at  public  sale  after  due  and 
ample    ad\«.i  tiM/iiii-nt,    ami  .     its    full     valuo    for    the    lain!. 

Indeed,  the  weight  of  testimony  in  the  n-cord  in  Dortcy  v.  Put  and 
in  the  attachment  oases  to  \vlurli  we  an-  n-i'envd  lor  proof  on  this 
subject  is  that  it  sold  for  as  much,  if  not  more,  than  it  would  now 

inly  irj.urted,  aud  finally  ratified 

by  the  Court.  A  commission  then  issued,  under  which  were  proved 
Mjje  ami  the-  note  evidencing  tin-  mortgage  debtr— proof 
abundantly  suHicient  to  warrant  a  decree  for  a  sale.  The  auditor 
then  stated  an  account  distributing  the  proceeds  in  part  payment 
of  the  mortgage  debt,  leaving  a  balance  of  $3156.40  still  due 
ii ;  ami  this  account  was  finally  ratified  by  the  Court,  and  the 
trustee  directed  to  distribute  the  fund  accordingly.  '1  he  order 
ratifying  tins  account,  the  only  final  decree  which  could  be  passed 
after  the  preliminary  order  of  sale,  and  the  only  one  in  such  a  case 
contemplated  by  section  12i),  was  passed  on  the  6th  of  December, 
1864.  in  the  appellant's  petition,  filed  more  than  fifteen  months 
thcivaiter,  no  equitable  considerations  are  presented  to  induce  the 
action  therein  asked.  There  is  no  averment  that  the  auditor's 
account  is  incorrect,  or  that  the  property  was  sacrificed,  or  did  not  sell 
for  its  full  value.  The  existence  of  the  mortgage  debt  is  not  denied, 
nor  is  there  an  allegation  that  any  part  of  the  principal  or  interest 
thereof  had  ever  been  paid,  nor  is  there  any  offer  to  redeem  or 
willingness  expressed  to  pay  the  same  in  case  the  sale  should  be 
annulled.  It  is  no  part  of  the  purpose  or  design  of  the  petition  to 
open  the  decree  in  order  to  let  in  a  meritorious  defence  to  the  bill. 
Under  such  circumstances,  there  is  no  ground  for  reversing  the  order 
directing  the  sale,  which  we  have  decided  the  Court  had  power  and 
jurisdiction  to  pass. 

. .  The  second  objection  is,  that  the  appellant  was  not  liable  to  be 
proceeded  against  as  a  non-resident.  In  his  petition  he  avers  that 
about  the  1st  of  July,  1861,  being  then,  as  now,  a  citizen  of  Mary- 
land, he  left  his  home  to  visit  has  wife,  then  ill  at  her  father's  in 
Winchester,  Virginia,  with  the  intention  of  returning  in  a  few  days, 
but  owing  to  the  position  of  the  two  armies  iu  and  about  Winchester 
and  Harper's  Ferry  was  unable  so  to  do;  that  his  absence  was  thus 
prolonged  and  his  return  thus  prevented  until  he  was  advised  it  would 
no  longer  be  safe  to  make  the  attempt ;  aud  that  he  was  forced  to  wait 
impatiently  for  the  close  of  the  civil  war  before  he  could  return  to 
his  home,  although  at  all  times  desirous  and  intending  so  to  do.  It  is 
not  denied  that  he  continued  to  reside  and  remain  out  of  the  State  from 
the  time  he  left  until  the  close  of  the  war ;  and  upon  the  proof  in  the 
record  in  Dortey  v.  Pue  there  can  be  no  doubt  he  was,  at  the  time  this 
bill  was  filed  and  the  proceedings  thereunder  took  place,  a  non-resident 
within  the  purview  of  section  88,  article  16,  of  the  code.  The 
term  ' '  non-resident ' '  in  this  section  means  ' '  a  person  who  doth  not 
"  reside  in  this  State,"  as  defined  in  the  law  relating  to  attachment 
(article  10,  section  2),  and  in  the  attachment  cases  we  have,  upon  the 
same  state  of  facts,  decided  the  appellant  was  a  non-resident. 

But  it  is  argued  that,  even  if  the  appellant  is  to  be  regarded  as  a 
non-resident,  still,  as  he  was  at  the  time  the  bill  was  filed  residing 
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within  the  State  of  Virginia,  in  a  hostile  country,  and  so  continued 
during  the  late  civil  war,  lie  must  be  regarded  as  an  alien  enemy, 
and,  pending  the  war,  no  suit  could  be  rightfully  instituted  against 
him  in  the  Courts  of  this  State ;  and  as  these  proceedings  were 
commenced  and  concluded  during  the  period  of  hostilities,  they  were 
null  and  void.  Such,  it  is  contended,  was  the  result  and  consequence 
of  the  war.  This  point  has  been  pressed  with  great  earnestness  and 
ability  in  this  and  other  cases  where  the  same  question  is  supposed 
to  have  arisen.  Text-writers  upon  international  law,  and  numerous 
decisions  as  to  the  effect  of  war  upon  contracts,  and  what  rights, 
duties,  obligations,  and  disabilities  a  state  of  war  recognises  and 
imposes  upon  all  the  oitizens  or  subjects  of  belligerent  Governments, 
have  been  cited  and  pressed  upon  our  attention.  We  have  examined 
them  with  care  and  given  to  the  argument  of  counsel  a  patient 
consideration.  The  authorities,  and  especially  the  decisions  of  the 
Supreme  Court,  establish  beyond  controversy  that  the  late  war  \\as 
a  civil  war,  producing  all  the  consequences  inter  paries  of  an  inter- 
national or  public  war ;  and  we  have  no  doubt,  upon  the  facts  proven 
and  admitted,  that  the  appellant  lived  in  enemy's  territory,  occupied 
towards  the  citizens  of  this  State  an  enemy's  status,  and  became,  in 
legal  language,  an  alien  enemy.  As  to  many  of  the  consequences 
resulting  from  a  state  of  war,  there  is  no  difficulty  or  contrariety  of 
decision.  When  duly  declared  or  recognised,  it  imparts  a  prohibition 
to  the  subjects  or  citizens  of  all  commercial  intercourse  and  corre- 
spondence with  citizens  or  persons  domiciled  in  the  enemy's  country. 
All  contracts  made  during  the  war  between  citizens  of  one  belligerent 
and  those  of  the  other,  without  permission  or  licence  of  the  Govern- 
ment, are  unlawful  and  void ;  existing  partnerships  with  foreigners 
are  dissolved  by  the  same  event  which  makes  them  alien  enemies ;  the 
Courts  of  each  country  are  closed  against  the  citizens  of  the  other  ; 
and  there  is  a  total  inability  on  the  part  of  an  enemy  creditor  to  sue 
upon  any  contract  in  the  tribunals  of  the  other  belligerent  during  the 
war,  but  the  restoration  of  peace  removes  the  disability  and  opens 
the  doors  of  the  Courts,  and  hence  contracts  entered  into  before  the 
war,  which  can  be  enforced  only  by  a  resort  to  the  Courts  of  one 
belligerent  by  the  citizens  of  the  other,  are  suspended  during  the 
continuance  of  hostilities.  These  general  rules  and  doctrines  are 
firmly  settled ;  but  do  they  embrace,  or  do  the  reasons  upon  which  they 
are  founded  cover,  the  case  which  is  before  us?  The  exact  question 
here  presented  is,  can  a  citizen  of  this  State  enforce  the  laws  of  the 
State  in  the  Courts  of  the  State  so  as  to  subject  the  real  estate  of  a 
non-resident  enemy  situated  in  the  State  to  the  payment  of  a  debt 
contracted  before  the  war  began,  and  secured  by  a  mortgage  on  the 
property  itself,  executed  and  recorded  here  whilst  the  debtor  himself 
was  a  resident  of  the  State?  Or,  in  other  words,  can  war  have  the 
effect  of  suspending,  in  favour  of  a  non-resident  enemy  and  to  the 
prejudice  of  a  resident  and  friendly  creditor,  our  own  laws  passed  for 
the  purpose  of  enabling  our  own  Courts  to  sell  for  payment  of  debts 
the  property  of  non-residents  situated  in  the  State,  held  under  and 
subject  to  its  laws,  and  within  the  jurisdiction  of  its  Courts?  The 
argument  in  favour  of  the  appellant,  stated  in  its  strongest  light,  is 
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'I  In-  ..hj,  ,.ts  of  the  order  of  publication,  made  under  the  law 

alTectihL-    in  a Wiit  or  non-resident   deft  nd.mt .  i-  to  notify  ami  warn 

him  to  appear  by  a  certain  day  in  Court  and  defend  his  rights;  that 

those  rights   impaired  in   any   Court  without   an 

unity  of  HO  defending  them,  :in<l  no  Court  hag  jurisdiction  over 

intil  it  has  afT. •!••!•  ;. h  nppoi  (unity  ;   that  th<-  notice  thus 

given  is  equivalent   to  personal  notice  by  the  service  of  a  writ,  and 

all  proceedings  are  void  unless  one  notice  or  the  other  is  given  ;  that 

whilst   war  exists  the  notice  by  order  of  publication  is  utterly  futile 

ami    unlawful,   all    intercourse    between    the  eiti/ens   of  the  respective 

«  in<_r  prohibited  ;  that   it   roiild  not  possibly  reach  the 

for  \\hom  it  was  intend^!,  because  no  communication  could  be 

had  lx-t\\e,n  the  pla  •  of  puhlicat  ion  ainl  the  plan-  where  the  party 
intended  to  lie  notified  resided  at  the  time;  and  even  if  by  le-_'al 

•  ility  such  notice  could  reach  him.  still,  being  an  enemy,  he 
could  not  appear  and  defend  ;  the  notice,  therefore,  in  this  case  was 
a  notice  which  could  not  possibly  n-ach  the  appellant,  requiring  him 
to  do  a  tiling  which  he  could  not  possibly  perform  a  notice  impos- 
sible to  be  known,  to  do  a  tiling  impossible  to  be  done — and  such  an 
older  of  publication  must  by  coiise^m-nce  be  utterly  futile,  illegal, 
and  void. 

But  a  brief  examination  of  the  provisions,  purpose,  and  object  of 
the  law  n-latinir  to  non-resident  own-ers  of  property  here  situated  who 
are  made  defendants  in  Chancery  suits  in  this  State  affecting  such 

•ty  will,  \\e  think,  afford  a  sufficient  answer  to  this  argument. 
All  that  the  law  requires  in  such  eases  is  that  the  Court  shall  order 
notice  to  be  given  by  publication  in  one  or  more  newspapers  stating 
the  substance  and  object  of  the  bill,  and  warning  the  non-resident 
to  appear  on  or  Ix-fore  a  day  fixed  in  its  order,  and  show  cause  why 
the  relief  prayed  should  not  be  granted  ;  such  notice  to  be  published 
as  the  Court  may  direct,  but  not  less  than  oiu-e  a  week  for  four  suc- 
cessive weeks,  thivt-  months  lief.. re  the  day  fixed  by  the  order  for 
the  apjK-arance  of  the  party  :  and  if  he  does  not  appear  at  the  time 
stated,  the  Court  i-  then  authorised  to  pioeevd  in  the  case  by  \: 
a  decree  pro  ri,nfr*.<»  or  taking  testimony  ex  parte.  and  then  to  final 
decree  uj»on  the  subject  matter.  The  law  appliv-  to  all  non-residents, 
they  may  reside,  and  the  order  i^  ipon  the  mere 

allegation  of  the  bill  that  the  defendant  is  a  non-resident,  without 

_r  his  place  of  actual  abode,  which  in  many,  if  not  a  majority  of, 
cases  is  unknown  either  to  the  complainant  «.r  the  Court.  It  is  to  be 
passed  by  the  Court  and  published  :  and  when  these  things  are  done, 
full  authority  is  given  to  proceed  to  decree  without  regard  to  the 
fact  whether  the  notice  was  ever  seen  by  the  defendant  or  not,  and 
without  r-  to  the  j>ossibility  of  its  reaching  him,  or  of  his 

ability  to  appear  in  compliance  with  the  warning  it  contains.     Strict 
compliance  with  the  requisites  of  the  statute  is  demanded  ;  but 
this  is  done,  and  the  ca  roceeded  to  final  decree,  the  property 

sold,  and  title  acquired  thereunder,  the  Courts  will  not  listen  to  any 
evidence  that  the  party  has  not  or  could  not  actually  receive  the 
notice  or  make  his  apjtt-arance.  It  is  simply  n  statutory  mode  <•'' 
c.onferrinsr  upon  the  Court  power  to  pass  judgment  on  property,  the 
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subject-matter  of  suit  within  its  jurisdiction,  when  the  owner  is 
beyond  the  reach  of  its  process.  The  Courts  in  such  cases  act  upon 
the  presumption  of  notice  which  they  will  not  allow  to  be  rebutted. 
The  whole  theory  of  the  law  of  constructive  notice  rests  upon  this 
foundation.  In  numerous  cases  an  equal  impossibility  of  receiving 
and  complying  with  the  notice  exists  as  in  the  case  of  war.  A  party 
may  be  sick  or  imprisoned  in  a  distant  land,  at  such  place  and  under 
such  circumstances  that  within  the  time  limited  no  notice  could  by 
any  possibility  reach  him  ;  but  this,  or  any  other  vis  major  or  act  of 
God,  will  not  oust  the  jurisdiction  of  the  Court  over  his  property  once 
obtained  by  pursuing  the  requirements  of  the  statute,  or  defeat 
the  title  acquired  under  its  final  decree  thereon.  If  war  and 
residence  can  be  set  up  to  avoid  the  proceedings,  there  is 
no  good  reason  why  any  other  cause  creating  an  equal 
impossibility  of  receiving  notice  should  not  be  allowed  to  have  the 
same  effect.  This  would  defeat  the  very  object  of  the  law,  embarrass 
judicial  proceedings,  and  render  insecure  titles  derived  under  judicial 
sales.  After  a  careful  consideration  of  the  question,  we  are  forced  to 
the  conclusion  that  the  existence  of  the  war  furnishes  no  ground  for 
impeaching  the  jurisdiction  of  the  Court  and  disturbing  the  title 
of  the  purchaser  acquired  in  this  case.  Neither  the  contract  nor  the 
remedy  upon  it  was  suspended,  because  there  was  no  necessity  to 
resort'  to  the  enemy's  Courts  to  enforce  it  against  the  mortgaged 
property.  The  idea  that  the  act  of  the  Court  in  ordering  the  publica- 
tion to  be  made,  and  publication  accordingly,  constitute  unlawful 
communication  with  the  enemy,  because  by  possibility  treasonable 
matter  might  be  thus  communicated  to  him,  we  cannot  for  a  moment 
entertain. 

We  have  given  the  case  the  best  consideration  we  are  able  to 
bestow  upon  it,  and  are  satisfied  there  is  no  ground  for  reversing  the 
order  dismissing  the  appellant's  petition,  and  accordingly  affirm  it. 

Order  affirmed. 


[A  partnership  is  dissolved  by  and  as  at  the  outbreak  of  war, 
unless  a  later  date  is  fixed  by  the  Executive  fop  the  cessa- 
tion of  commercial  intercourse  with  the  enemy.] 

MATTHEWS  v.  M'STEA. 

1875.  91  UNITED  STATES  REPORTS  (SUPREME 

COURT),  7. 

ERROR  to  the  Court  of  Common  Pleas  for  the  City  and  County  of 
New  York. 

The  original  cause  of  action  was  (inter  alia)  an  acceptance  of  a 
bill  of  exchange  by  the  firm  of  Brander,  Chambliss  &  Co.,  of  New 
Orleans,  dated  23rd  April,  1861,  payable  in  one  year  to  the  order 
of  M'Stea,  and  accepted  on  the  day  of  its  date  by  the  firm,  whereof 
Matthews,  it  was  alleged,  was  then  a  member.  The  principal  defence, 
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ami  tin-  only  <>no  which  pnwents  a  Federal  question,  was  that  at  the 
tiinr  wh'-n  tin-  Moeptanoc  »  .t  Matthews  was  a 

resident  of  the  State  of  New  York;  that  tin.-  otli«r  m«-ml>er8  of  the 
tinn  (also  mad<-  defendants  in  tin-  suit,  hut  n««t  si-rv.-d  with  process) 
were  ;  of  I*.uis:ana  ;  and  that,  before  the  acceptance,  the 

•!iip    was   dissolved    by    the    war    of    the    Rebellion.         This 
dftVnee  was  not  sustained  in  the-  ('oinmon   IMeas,  and  the  judgment 

of  I  -  atlirmed    by  the.  Court  of  Appeal. 

:••.!  out   this  writ,  of  error. 
John  Sherwood  and  Mr.   William  M.   Evarts  for  the  plaintiff 

nor. 

The  war  In-gan  in  Louisiana,  19th  April,  1861  (The  ''  /'n,r,  r(f,r," 
li'  Wall.  700).  The  proclamation  of  19th  April,  1861,  declaring 
'<>ekade  was  a  notice  of  prohibition  of  commercial  intercourse. 
The  proclamations  of  17th  and  lUth  April  and  the  Act  of  Congress 
of  l.'UIi  July,  1S()1.  do  not  contain  any  permission  to  trade  or  any 
'hat  such  trade  was  permitted.  Commercial  intercourse 
during  war  l>eing  unlawful,  it  cannot  be  implied  from  the  proclama- 
tions of  the  Executive  and  the  Aets  of  Congress  (The  Prize  Cotes,  2 
Black.  r>:;:.:  United  State*  v.  /./////.  8  Wall.  185:  r ,////,/•//  v.  Hall, 
7  i'mt.  r.l-J  i. 

The  copartnership  of  Brander,  Chambliss  &  Co.  was  dissolved, 

«  ven  if  a  limited  intercourse  was  permitted.      The  Courts  of  Louisiana 

ch'xi'd.        The  legality   of   commerce   and    the    mutual    use   of 

Courts  of  justice  must  be  inseparable  (Griswold  v.   WatltJinyton,    10 

Johns.  468). 

Mr.   .1.   Hubley  Ashton,  contra. 

Th<-rr  was  no  dissolution  of  partnership  prior  to  the  President's 
Miation  of  16th  August,  1861,  issued  in  pursuance  of  the  Act 
of  13th  July,  1861. 

No  proclamation  of  the  President,  previous  to  the  assembling  of 
ss  in  1S61,  professed  to  interfere  with  the  commercial  inter- 
tin-  inhabitants  of  the  loyal  and  of  the  insurgent 
.  which  did  not  involve  a  breach  of  the  blockade  of  the  ports 
within  certain  States,  and  such  intercourse  continued  long  after  23rd 
April,  1861. 

The  fifth  section  of  the  Act  of  13th  July,  1861,  shows  that,  in 
the  opinion  of  Congress.  |*>-iti\e  legislation  was  .  in  order 

to  render  unlawful  all  commercial  intercourse  between  the  insurgent 
and  tlx-  loyal  States. 

Mr.  Justice  Strong  deli\vn-d  the  opinion  of  the  Court. 

The  single  question  which  this  record  presents  for  our  considera- 
tion is  whether  a  partnership,  where  om-  ineiiiU-r  of  the  firm  resided 
in  New  York  and  the  others  in  Louisiana,  was  dissolved  by  the  war 
of  the  Rebellion  prior  to  23rd  April,  1861. 

That  tlu-  civil  war  had  an  existence  commencing  before  t  hat- 
date  must  be  accepted  as  an  established  fact.  This  was  fully  deter- 
mined in' The  '*'es,  2  Black.  ('».''•.">;  and  it  is  no  longer  open 
to  denial.  The  President's  proclamation  of  19th  April,  1861,  declar- 
ing that  he  had  deemed  it  advisable  to  set  Oil  foot  a  blockade  of  the 
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ports  within  the  States  of  South  Carolina,  Georgia,  Alabama, 
Florida,  Mississippi,  Louisiana,  and  Texas,  was  a  recognition  of  a 
war  waged,  and  conclusive  evidence  that  a  state  of  war  existed 
between  the  people  inhabiting  those  States  and  the  United  States. 

It  must  also  be  conceded,  as  a  general  rule,  to  be  one  of  the 
immediate  consequences  of  a  declaration  of  war  and  the  effect  of  a 
state  of  war,  even  when  not  declared,  that  all  commercial  inter- 
course and  dealing  between  the  subjects  or  adherents  of  the  contend- 
ing powers  is  unlawful,  and  is  interdicted.  The  reasons  for  this 
rule  are  obvious.  They  are,  that,  in  a  state  of  war,  all  the  members 
of  each  belligerent  are  respectively  enemies  of  all  the  members  of 
the  other  belligerent:  and,  were  commercial  intercourse  allowed,  it 
would  tend  to  strengthen  the  enemy  and  afford  facilities  for  convey- 
ing intelligence,  and  even  for  traitorous  correspondence.  Hence 
it  has  become  an  established  doctrine  that  war  puts  an  end  to  all 
commercial  dealing  between  the  citizens  or  subjects  of  the  nations 
or  powers  at  war,  and  "  places  every  individual  of  the  respective 
"governments,  as  well  as  the  governments  themselves,  in  a  state 
"  of  hostility,"  and  it  dissolves  commercial  partnerships  existing 
between  the  subjects  or  citizens  of  the  two  contending  parties  prior 
to  the  war,  for  their  continued  existence  would  involve  community 
of  interest  and  mutual  dealing  between  enemies. 

Still  further,  it  is  undeniable  that  civil  war  brings  with  it  all 
the  consequences  in  this  regard  which  attend  upon  and  follow  a 
state  of  foreign  war.  Certainly  this  is  so  when  civil  war  is  sectional. 
Equally  with  foreign  war,  it  renders  commercial  intercourse  unlawful 
between  the  confviidmg  parties,  and  it  dissolves  commercial  partner- 
ships. 

But  while  all  this  is  true  as  a  general  rule,  it  is  not  without 
exceptions.  A  state  of  war  may  exist  and  yet  commercial  inter- 
course lx?  lawful.  They  are  not  necessarily  inconsistent  with  each 
other.  Trading  with  a  public  enemy  may  be  authorised  by  a 
sovereign,  and  even  to  a  limited  extent  by  a  military  commander. 
Such  permissions  or  licences  are  partial  suspensions  of  the  laws  of 
war,  but  not  of  the  war  itself.  In  modern  times  they  are  very 
common.  Bynkershoek,  in  his  Qxioost.  Jur.  Pub.,  lib.  1,  o.  3, 
while  asserting  as  a  universal  principle  of  law  that  an  immediate 
consequence  of  the  commencement  of  war  is  the  interdiction  of  all 
commercial  intercourse  between  the  subjects  of  the  states  at  war, 
remarks — "  The  utility,  however,  of  merchants,  and  the  mutual  wants 
of  nations,  have  almost  got  the  better  of  the  laws  of  war  as  to 
commerce.  Hence  it  is  alternatively  permitted  and  forbidden 
in  time  of  war,  as  princes  think  it  most  for  the  interest  of  their 
subjects.  A  commercial  nation  is  anxious  to  trade,  and  accom- 
modates the  laws  of  war  to  the  greater  or  less  want  that  it  may 
be  in  of  the  goods  of  others.  Thus  sometimes  a  mutual  commerce 
is  permitted  generally ;  sometimes  as  to  certain  merchandise  only, 
while  others  are  prohibited;  and  sometimes  it  is  prohibited  alto- 
gether." Halleck,  in  his  Treatise  on  the  Laws  of  War,  p.  676 
et  seq.,  discusses  this  subject  at  considerable  length,  and  remarks — 
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'  That  branch  of  the  government  to  which,  from  the  form  of  its 
'constitution,  tin-  power  of  declaring  or  making  war  ia  entrusted, 
'has  an  un<l.>ul'U-<l  ri^'ht  to  regulate  and  modify,  in  its  discretion, 
'  the  hostilities  which  it  sanctions.  ...  In  England  licences 
•Iv  liy  the  Crown,  or  by  some  subordinate  officer 
'to  whom  tin-  authority  of  the  frown  has  been  delegated,  either 
-jKvial  instructions,  or  under  an  Act  of  Parliament.  In  the 
'  I'nited  States,  as  a  general  rule,  licences  are  issued  under  the 
'  authority  of  an  Act  of  Congress;  but  in  special  cases  and  for 
'  purposes  immediately  connected  with  the  prosecution  of  the  war, 
'  they  may  be  granted  by  the  authority  of  the  President,  as  oom- 
'  mander-in -chief  of  the  military  and  naval  forces  of  the  United 
'  States."" 

It  being,  then,  settled  that  a  war  may  exist,  and  yet  that  trading 
with  the  ent'iny  or  commercial  intercourse  may  be  allowable,  we  are 
brought  t<>  inquire  whether  such  intercourse  was  allowed  between 
tin-  loyal  citizens  of  the  United  States  and  the  citizens  of  Louisiana 
until  the  23rd  of  April,  1861,  when  the  acceptance  was  made  upon 
which  this  suit  was  brought.  And,  in  determining  this,  the  char- 
acter of  the  war  and  the  manner  in  which  it  was  commenced  ought 
not  to  be  overlooked.  No  declaration  of  war  was  ever  made.  The 
President  recognised  its  existence  by  proclaiming  a  blockade  on 
tlfr  19th  of  April,  and  it  then  became  his  duty  as  well  as  his  right, 
to  direct  how  it  should  be  carried  on.  In  the  exercise  of  this  right, 
he  was  at  liberty  to  allow  or  licence  intercourse ;  and  his  proclama- 
tions, if  they  did  not  licence  it  expressly,  did,  in  our  opinion,  licence 
it  by  very  cogent  implications.  It  is  impossible  to  read  them 
without  a  conviction  that  no  interdiction  of  commercial  intercourse, 
except  through  the  ports  of  the  designated  States,  was  intended. 
The  first  was  that  of  luth  April,  1861.  The  forts  and  property  of 
the  United  States  had,  prior  to  that  day,  been  forcibly  seized  by 
the  armed  forces.  Hostilities  had  commenced,  and,  in  the  light 
of  subsequent  events,  it  must  be  considered  that  a  state  of  war  then 
existed.  Yet  the  p»oclamation,  while  calling  for  the  militia  of  the 
several  States,  and  statintr  what  would  probably  be  the  first  service 
assigned  to  them,  expressly  declared  that  "  in  every  event  the 
'  utmost  care  would  be  observed,  consistently  with  the  repossession 
'  of  the  forts,  places,  and  property  which  had  been  seized  from 
'  the  Union,  to  avoid  any  devastation,  destruction  of,  or  interference 
'  with  property,  or  any  disturbance  of  peaceful  citizens  in  any  part 
'  of  the  country. "  Manifestly  this  declaration  was  not  a  mere 
military  order.  It  did  not  contemplate  the  treatment  of  the  inhabit- 
ants of  the  States,  in  which  the  unlawful  combinations  mentioned  in 
the  proclamations  existed,  as  public  enemies.  It  announced  a  different 
mode  of  treatment — the  treatment  due  to  friends.  It  is  to  be 
observed  that  the  proclamation  of  15th  April,  1861,  was  not  a 
distinct  recognition  of  an  existing  state  of  war.  The  President  had 
power  to  recognise  it  (The  Prize  Cases,  tupra),  but  he  did  not  prior 
to  his  second  proclamation ,  that  of  19th  April,  in  which  he  announced 
the  blockade.  Even  then  the  war  was  only  inferentially  recognised  ; 
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and  the  measures  proposed  were  avowed  to  be  "  with  a  view  to  (1) 
"  .  .  .  the  protection  of  the  public  peace  and  the  lives  and 
"  property  of  quiet  and  orderly  citizens  pursuing  their  lawful  occupa- 
"  tions,  until  Congress  shall  have  assembled."  The  reference  here 
was  plainly  to  citizens  of  the  insurrectionary  States  ;  and  the  purpose 
avowed  appears  to  be  inconsistent  with  their  being  regarded  as 
public  enemies,  and  consequently  debarred  from  the  intercourse  with 
the  inhabitants  of  States  not  in  insurrection.  The  only  interference 
with  the  business  relations  of  citizens  in  all  parts  of  the  country, 
contemplated  by  the  proclamation,  seems  to  have  been  such  as  the 
blockade  might  cause.  And  that  it  was  understood  to  be  an  assent 
by  the  Executive  to  continued  business  intercourse  may  be  inferred 
from  the  subsequent  action  of  the  Government  (of  whic.h  we  may 
take  judicial  notice)  in  continuing  the  mail  service  in  Louisiana  and 
the  other  insurrectionary  States  long  after  the  blockade  was  declared. 
If  it  was  not  such  an  assent  or  permission,  it  was  well  fitted  to  deceive 
the  public.  But  in  a  civil  more  than  in  a  foreign  war,  or  a  war 
declared,  it  is  important  that  unequivocal  notice  should  be  given  of 
the  illegality  of  traffic  or  commercial  intercourse;  for  in  a  civil  war 
only  the  government  can  know  when  the  insurrection  lias  assumed 
the  character  of  war. 

If,  however,  the  proclamations,  considered  by  themselves,  leave 
it  doubtful  whether  they  were  iutended  to  be  permissible  of  com 
mercial  intercourse  with  the  inhabitants  of  the  insurrectionary  States, 
so  far  as  such  intercourse  did  not  interfere  with  tin-  blockade,  the 
subsequent  Act  of  Congress  passed  on  the  l-'Hh  day  of  July,  1861, 
ought  to  put  doubt  at  rest. 

The  Act  was  manifestly  passed  in  view  of  the  state  of  the  country 
then  existing,  and  in  view  of  the  proclamation  the  President  had 
issued.  It  enacts  that  in  a  case  therein  deseril>ed — a  case  that  then 
existed — "It  may  and  shall  IK;  lawful  for  the  President,  by  pro 
clamation,  to  declare  that  the  inhabitant!  of  such  State,  or  any 
section  or  part  thereof  where  such  insurrection  exists,  are  in  a 
state  of  insurrection  against  the  United  States;  and  thereupon 
all  commercial  intercourse  by  and  l>etween  the  same  and  the 
citizens  thereof,  and  the  citizens  of  the  rest  "of  the  United  States, 
shall  cease  and  IK-  unlawful  so  long  as  such  condition  of  hostility 
shall  continue."  Under  authority  of  this  Act  the  President  did 
issue  such  a  proclamation  on  the  16th  of  August,  1H61  ;  and  it  stated 
that  all  commercial  intercourse  between  the  States  designated  as  in 
insurrection  and  the  inhabitants  thereof,  with  certain  exceptions, 
and  the  citizens  of  other  States  and  other  parts  of  the  United  States 
was  unlawful.  Both  the  Act  and  the  proclamation  exhibit  a  clear 
implication  that  before  the  first  was  enacted,  and  the  second  was 
issued,  commercial  intercourse  was  not  unlawful;  that  it  had  been 
permitted.  What  need  of  declaring  it  should  cease,  if  it  had  ceased, 
or  had  been  unlawful  before?  The  enactment  that  it  should  not  be 
permitted  after  a  day  then  in  the  future  must  be  considered  an  implied 
affirmation  that  up  to  that  day  it  was  not  unlawful,  and  certainly 
Congress  had  the  power  to  relax  any  of  the  ordinary  rules  of  war. 
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We  think,  therefore,  the  Cmirt  of  Appeal  was  right  in  holding 
the  part  n«-i  ship  i.f  Hrander,  Chambligg  &  Co.  had  not  been  dis- 
solved l»\-  tlio  war  when  tin-  acceptance  upon  \\hich  (lie  plaintiff  in 
error  is  sued  was  made. 

Tin-  jut  lament  is  affirmed. 


[Although  an  agency  and  partnership  with  a  party,  who  becomes 
an  enemy  on  the  outbreak  of  war,  is  dissolved  thereby, 
yet  the  enemy  partner's  property  therein  is  not  confiscated, 
and  he  is  entitled  on  peace  to  the  value  of  his  share  in  such 
property  and  to  some  allowance  in  lieu  of  interest  on  the 
value  of  such  share  in  respect  of  the  use  made  in  respect 
thereof  by  the  English  partners  who  continue  the  business.] 

lin:il    STEVENSON    &  SONS,    LIMITED   v.    ACTIEN-GESELL- 
i AIT  FUR  CARTONNAGEN-INDUSTRIE. 

Ht.isE  OP  LORDS.  [1918]  A.C.   239. 

THE  appellants  were  an  English  company  carrying  on  business  in 
Manchester,  ami  the  resjiondents  a  German  company  trading  at 
Dresden.  On  1'L'nd  No\eml>er,  1906,  an  agreement  was  entered 
into  between  the  appellants  and  the  respondents  under  which  the 
appellanti  were  appointed  the  sole  agents  in  Great  Britain  and  the 
Hiitish  Colonies  for  (ho  sale  of  a  niaehine  made  by  the  respondents 
to  manufacture  metal  edu'ings  f,,r  strengthening  cardboard  boxes. 
It  was  further  agreed  that  the  appellants  should  manufacture  metal 
edgings  in  this  country  in  partnership  with  the  respondents.  The 
agreement  was  sul.-i>tinLr  at  the  date  of  the  declaration  of  war 
l>etween  Great  Britain  and  Germany. 

In  tin-  present  action,  which  was  brought  under  the  Legal  Pro- 
ceedings Against  Enemies  Aet.  I'.ilfi,  the  appellants  (the  plaintiffs) 
claimed  declarations  (so  far  as  material)  as  follows:  — 

(1)  That   the  contract    U-t \\ei-n   the   parties  \\as  dissolved  on  4th 
August,    I'.'l  I  : 

(2)  That   the  agency  \\a>  terminated   at  that  date,  and  that  the 

lespt.ndelits  (the  t  lelVm  la  lit  >)  were  entitled  only  to  Slich  SUUl  88  W88 
due  tt>  thfin  I iy  the  appellants  on  that  date; 

(3)  That    the   partnership    between  the   parties  was  dissolved   on 
1th  August.   I'.H  I.  ainl  that  the  respondents  were  entitled  only  to  such 
sum   as  might  l>c»   found  due  to  them  on   taking   the  accounts  of  the 
partnership  <m  the  basis  that  it  was  dissolved  on  that  date;  and 

That    the   respondents    \\,-ro   not    entitled    t«>   any  profits   made 
at   the  appellants'  fact.  >  1th  August,   1914. 

Mr.  Justice  Atkin  made  the  Hrst  two  declarations  as  asked,  and 
made  a  further  declaration  in  the  following  terms:  — 

Declare  that  the  partnership  constituted  by  the  said  contract  was 
ed  on  the  said  4th  August  :  that  the  defendant*  are  entitled  to 
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the  value  of  their  share  in  the  said  partnership,  including  goodwill, 
if  any,  as  of  the  date  of  4th  August,  1914  .  .  .  that  the  de- 
fendants are  not  entitled  to  any  of  the  profits  of  the  partnership 
since  4th  August,  1914. 

The  Court  of  Appeal  (Lord  Justices  Swinfen  Eady  and  Bankes, 
Mr.  Justice  A.  T.  Lawrence  dissenting)  held  that  though  the  contract 
of  agency  was  determined  and  the  partnership  dissolved  by  the  out- 
break of  war,  the  plaintiffs  could  not  insist  on  taking  the  defendants' 
share  at  a  valuation,  but  that  the  defendants  were  entitled  to  a  sale 
and  an  account  of  the  joint  property  as  on  the  date  of  the  outbreak 
of  war  and  to  a  share  of  the  profits  made  by  the  plaintiffs'  con- 
tinuing to  trade  with  the  joint  property  after  that  date. 

Lord  Finlay,  L.C.,  was  of  opinion  that  the  decision  of  the 
majority  of  the  Court  of  Appeal  was  right.  He  said  that  it  was 
not  the  law  of  this  country  that  the  property  of  enemy  subjects  was 
confiscated.  Until  the  restoration  of  peace  the  enemy  could,  of 
course,  make  no  claim  to  have  it  delivered  up  to  him,  but  when 
peace  was  restored  he  was  considered  as  entitled  to  his  property, 
with  any  fruits  which  it  might  have  borne  in  the  meantime.  The 
question  to  be  determined  in  the  present  case  did  not  depend  upon 
any  contract,  but  on  the  rights  of  property  which  both  partners  had 
in  the  assets  of  the  firm.  The  enemy  partner  was  entitled  to  the 
value  of  his  share  in  the  machinery.  If  that  amount  had  been 
ascertained  on  4th  August,  1914,  it  would  have  been  retained  in 
custody,  and  if  it  had  been  invested,  as  in  ordinary  course  it  would 
have  been,  the  enemy  partner  would  on  the  conclusion  of  peace  have 
been  entitled  to  the  principal,  with  any  interest  or  dividends  which 
had  accrued  in  the  meantime. 

What  took  place  here  was  that  the  English  partner  continued 
the  business,  using  the  machinery  to  earn  profits.  The  German 
partner  was,  of  course,  not  entitled  to  any  share  of  the  profits  attribut- 
able to  the  skill  or  industry  of  the  English  partner,  but  some  portion  of 
the  profits  might  be  attributable  to  the  machinery  used,  and  the 
enemy  partner  would  be  entitled  to  some  allowance  in  respect  of 
his  interest  therein.  Or,  to  put  the  matter  in  another  way,  some 
allowance  might  be  made  in  lieu  of  interest  on  its  value  in  respect- 
of  the  use  by  the  English  partner  of  the  German  share  in  the 
machinery.  This  appeared  to  follow  from  the  principle  that  the 
property  of  an  enemy  was  not  confiscated,  though  his  right  to  have 
it  back  wa-s  suspended  during  war. 

The  question  here  was  not  of  contract,  but  of  property,  and 
what  was  equitable  between  two  partners  in  respect  of  the  property 
of  the  firm.  If  the  English  partner  used  the  machinery  which  was 
in  part  the  property  of  the  enemy  partner,  why  should  not  he  in 
justice  make  some  allowance  in  respect  of  this  use?  The  price 
representing  the  value  of  the  interest  of  the  machinery  had  not  been 
paid,  and  he  did  not  think  that  it  would  be  in  accordance  with  law 
to  allow  a  declaration  to  stand  which  would  bar  all  right  to  share 
in  any  profits  which  might  be  found  to  be  attributable  to  the  use 
of  the  machinery,  or  some  allowance  by  way  of  interest  on  the  value 
of  the  German  partner's  share  in  it. 
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ll,>  agreed  with  the  reasons  given  by  the  majority  of  the  Court 
<>i  AJ  [••  :1.  and  tli'.'i-ht  that  the  appeal  should  be  dismissed,  with 
costs. 

a  other  noble  and  learned  lords  gave  judgment  to  the  same 
effect. 


[An  irrevocable  power  of  attorney  to  sell  land  and  give  receipts 
for  the  purchase  money  is  not  avoided  by  the  donor  sub- 
sequently becoming  an  alien  enemy.  Hence  a  contract  of 
sale  of  such  land  entered  into  by  the  donee  of  the  power 
is  binding,  even  though  the  donor  of  the  power  was  an 
alien  enemy  at  the  date  of  such  contract.] 

TIXGLEY  v.  MULLER. 
(  oi-iu  i IK  Ai'PBAL.  [1917]  2  Ch.  144. 

THK   defendant    \\as   a    (uTinan    who    had    long   resided   in    England. 

ng  about  to  proceed  to  Germany  during  the  present  war  with  the 
intention  of  not  returning,  he  executed  on  20th  May,  1915,  a  power 
of  attorney  which  was  made  irrevocable  for  a  year,  and  by  which 
hi>  solicitor  was  aj>j*>inted  attorney  to  sell  his  leasehold  house  in 
London  and  to  execute  all  necessary  transfers  and  deeds.  On  26th 
.  I'.U.'i,  the  defendant  proceeded  to  Tilbury  under  a  Government 

mil.  with  the  object  of  embarking  for  Germany  via  Flushing. 
'Hi-  no  evidence  as  to  the  date  when  the  defendant  reached 

y,  but  it  was  some  time  between  26th  May  and  llth  June, 
l'.U5.  On  2nd  June,  1915,  the  leasehold  premises  in  London  were 
sold  to  the  plaintiff  by  public  auction.  The  plaintiff  paid  the  usual 
deposit  and  signed  the  agreement  for  sale.  The  plaintiff  brought 
an  action  for  a  declaration  that  the  contract  of  sale  had  been 
dissolved  by  the  act  of  the  defendant  in  becoming  an  alien  enemy. 

Eve,  J.,  held  that  the  plaintiff  had  failed  to  prove  that  on  2nd 
June,  1915,  the  date  of  the  contract  of  sale,  the  defendant  was  an 
alien  enemy,  and  that  the  action  therefore  failed.  On  appeal  by 
the  plaintiff,  the  Court  of  Appeal  held  that  on  the  facts  the  defendant 

s  an  enemy  at  the  date  of  the  sale ;  but  the  Court  of  Appeal  also 
held  that  the  power  of  jiuorn.-y,  having  been  granted  before  the 
German  became  an  alien  enemy,  and  being  irrevocable  for  a  year, 
wa.s  not  avoided  by  his  subsequently  becoming  an  enemy;  and, 
further,  that  the  contract  of  sale  entered  into  by  the  attorney  in 
execution  of  the  power  did  not  involve  any  intercourse  with  the 
enemy,  and  was  not  forbidden  by  the  Trading  with  the  Enemy  Acts 
or  Proclamations  or  the  common  law.  It  was  valid,  and  could 
lawfully  be  carried  out. 

Lord  Cozens-Hardy,  M.R.,  said  that  there  was  a  presumption 
of  fact  that  a  person  who  left  Tilbury  on  the  evening  of  26th  May, 
1915,  for  Flushing  reached  Germany  before  2nd  June  of  that  year. 
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The  defendant  was  not  an  alien  enemy  while  he  was  in  England  ; 
nor  did  he  become  such  the  moment  he  left  our  shores.  The 
meaning  of  alien  enemy  had  varied  from  time  to  time.  In  Porter 
v.  Freudenberg,  [191 5]  1  K.B.  857,  it  was  held  by  the  Court  of 
Appeal  that  neither  domicile  nor  nationality  was  a  true  test. 
That  decision  was  final  so  far  as  the  Court  was  concerned.  Residence 
in  Germany,  not  merely  crossing  the  German  frontier  from  Holland, 
made  a  man  an  alien  enemy.  Intention  to  reside  was  not  sufficient. 
Residence  implied  a  certain  lapse  of  time.  As  the  defendant  had 
abandoned  his  British  residence,  and  was  resident  in  Hamburg,  at 
least  from  August,  if  not  earlier,  his  lordship  was  of  opinion  that 
it  was  right  to  hold  that  on  2nd  June  he  had  become  an  alien  enemy. 
The  point  taken  l)efore  Eve,  J.,  could  not  therefore  be  supported, 
but  that  did  not  dispose  of  the  case.  Great  weight  attached  to  the 
power  of  attorney  of  20th  May,  when  it  was  Injyond  dispute  that 
the  defendant  was  not  an  alien  enemy.  The  authority  confirmed  on 
the  attorney  was  complete  and  irrevocable.  No  further  intercourse 
with  the  defendant  was  needed.  The  attorney  could  not  be  inter- 
fered with  in  reference  to  the  sale.  He  was  practically  in  the 
same  position  as  if  the  defendant  had  conveyed  the  property  to  him 
upon  trust  for  sale.  The  transaction  was  not  a  trading  with  the 
enemy  by  the  common  law  or  by  the  Proclamation  of  9th  September, 
1914.  The  power  of  attorney  was  not  necessarily  revoked  when  the 
defendant  became  an  alien  enemy.  This  was  a  special  agency,  and 
the  American  case  of  Williams  \.  Paine,  1897,  169  United  States 
Reports  (Supreme  Court),  55,  was  in  point.  A  contract  for  the  sale 
of  land  stood  in  a  peculiar  position  ;  for  many  purposes  it  amounted 
to  an  equitable  conveyance.  The  plaintiff's  objection  was  not  really 
as  to  title,  but  only  as  to  conveyance.  Time  was  not  of  the  essence 
of  the  contract.  His  lordship  thought  that  the  legal  estate  could 
be  got  in  by  a  deed  executed  by  the  attorney.  It  could  probably 
be  got  in  by  an  application  under  the  Tmstees  Acts.  It  could 
certainly  be  got  in  by  an  Order  under  the  Trading  with  the  Enemy 
Amendment  Act,  1916,  section  4  (1)  (2).  All  difficulty  would  be 
removed  by  an  Order  under  the  last  Act.  The  appeal  there- 
fore failed. 

Swinfen  Eady,  L.J.,  entered  into  a  discussion  of  the  varioas 
Trading  with  the  Enemy  Acts,  and  the  Trading  with  the  Enemy 
Proclamation  (No.  2)  of  9th  September,  1914,  and  came  to  the  same 
conclusion  as  Lord  Cozens-Hardy,  M.R.  He  cited  Lord  Parker's 
judgment  in  The  Daimler  Company  v.  Continental  Tyre  and  Rubber 
Company  (Great  Britain),  [1916],  2  A.C.  347,  to  show  that  the 
price  would  not  be  paid  "  to  or  for  the  benefit  of  an  enemy  "  within 
the  meaning  of  the  Trading  with  the  Enemy  Proclamation  of  9th 
September,  1914. 

Bankes,  L.J.,  gave  a  judgment  to  the  same  effect  as  the  Master 
of  the  Rolls. 

Warrington,  L.J.,  also  agreed  with  the  previous  judgment. 

Scrutton,  L.J.,  gave  a  dissenting  judgment. 
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[An  executory  contract  of  sale  of  goods,  entered  into  before  the 
outbreak  of  war  with  a  party  who  subsequently  becomes 
an  alien  enemy,  is  dissolved  by  war  when  it  would  involve 
intercourse  with  the  enemy  or  enure  to  the  benefit  of  the 
enemy.] 

BBTBL  HII:HI:I{  &  co.  v.  RIO  TINTO  COMPANY.  LIMITED; 

I^NAMIT     AMIKN  «,i  >l  I.I.M  1 1  A I    I      ,\n|fMALS     ALFRED 
NOBEL   COMPANY)   v.    RIO    TINTO  mMI'ANY.    LIMITED; 
nSREINIGTE     KolvNIGS    AND    LAIKAIH  K  III:    A<  I  h 
QESELLS4  HAFT  H'KI!  m:i;<;u\r  ANN  1MKTI  KNHK I  Kll.i; 
flO    UNI"  COMPANY,  LIMITED. 

M.,t-M:  OK  L.UU.S.  [1918]  A.C.  260. 

Tin:  KveraJ   appellants   \\.-iv  (Jerinan    linns   Tarrying   on   business  at 
uburg  ami   e!s.-\\ here    in  (Germany,    niul   the   respondents   were  a 
Uriti.»h  company  ouniii^r  large  mines  in  Spain. 

In  tin-  first  rase  the  respondents  entered    into  t\\o   pre-war  con- 
ts  in   11)10  and   I'.U.'J  for  the  supply  of  cupreous  sulphur  ore  to 
the  tirst-naim-d  appellants.        The  ore  was  to  lx-  shipped   from  Spain 
d  to  these  apjK.'llants  at  Rotterdam,    Hamburg,   Stettin, 
ami  uthvi    continent;il  j>orts.       At  the  outbreak  of  the  war  between 
Great   Britain  and  Germany  on    1th   August,   1914,  some  of  the  ore 
under  the  tirst  contract  remained  undelivered,  and  the  whole  of  the 
second  <  executory.       Each  contract  contained  a  clause 

t  KM  i'1'ividing  that  if,  owing  to  strikes,  war,  or  any  other  cause 
beyond  the  control  of  the  respondents,  the  respondents  were  pre- 
ted  friim  shipping  or  delivering  to  the  appellants,  the  obligation 
to  ship  or  deliver  was  suspended  during  the  continuance  of  the 
impediment  and  for  a  reasonable  time  afterwards ;  and  the  clause 
contained  a  'tiding  provision  in  favour  of  the  appellants, 

suspending  their  obligation  to  receive.  By  clause  I '2  the  buyers 
were  to  declare  in  writing  not  later  than  1st  January  in  each  year 
the  total  quantity  of  tines  and  lumps  separately  which  they  desired 
delivered  during  that  year,  and  what  quantity  of  each  size  was  to  be 
delivered  at  eacli  port.  There  was  also  an  arbitration  clause. 

In  the  second  and  third  cases  the  con  tracts  \\ere  of  a  similar  nature, 
h  containing  a  similar  suspensory  clause;  but  they  were  made  in 
Germany,  and  were  to  bo  subject  to  German  law.  They  provided 
also  that  disputes  under  the  contracts  were  to  be  settled  by  arbitra- 
tion. It  was  contended  by  the  appellants  that  these  contracts  must 
be  construed,  and  the  rights  and  liabilities  of  the  parties  deter- 
mined, according  to  German  law. 

The  respondents  brought  actions  against  the  several  appellants 
under  the  Legal  Proceedings  Against  Enemies  Act,  1915,  claiming 
that  the  contracts  vrere  abrogated  by  the  war. 
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Sankey,  J.,  gave  judgment  for  the  respondents  in  each  case, 
and  his  decision  was  affirmed  by  the  Court  of  Appeal. 

The  various  appellants  appealed  from  the  decisions  of  the  Court 
of  Appeal. 

The  House  of  Lords  dismissed  the  appeals.  Their  lordships 
held  that,  assuming  that  the  suspensory  clause  covered  the  case  of  a 
war  between  this  country  and  Germany,  it  was  void  as  against  public 
policy  because  it  enured  to  the  benefit  of  the  enemy ;  and  that,  apart 
from  that  clause,  the  contracts  were  dissolved  by  the  outbreak  of 
war,  inasmuch  as  they  involved  trading  with  the  enemy. 

As  regards  the  second  and  third  contracts,  their  lordships  held 
that  in  the  absence  of  evidence  to  the  contrary,  the  presumption 
was  that  German  law  was  the  same  as  English  law ;  and  that,  assum- 
ing that  these  contracts  were  valid  by  German  law,  the  question 
whether  they  were  void  as  against  public  policy  fell  to  be  determined 
by  English  law. 

Lord  Dunedin  said  that  the  legal  proposition  on  which  the  judg- 
ment of  the  Courts  below  was  based  was  that  a  state  of  war  put  an 
end  to  all  executory  contracts  which  for  their  further  performance 
required  commercial  intercourse  with  the  enemy.  He  agreed  with 
the  Court  of  Appeal  in  Robson  v.  Premier  Oil  and  Pipe  Line 
Company,  [1915]  2  Ch.  124,  in  holding  that  the  doctrine  of  non- 
intercourse  with  the  enemy  was  not  limited  to  commercial  intercourse. 
The  authorities  were  numerous.  It  had  been  contended  that  war 
did  not  dissolve  all  executory  contracts,  but  only  such  as  affreight- 
ment. But  Esposito  v.  Bowden,  7  E.  <fe  B.  763,  had  been  held  as  deal- 
ing with  executory  contracts  in  general.  There  was,  indeed,  no  such 
general  proposition  as  that  a  state  of  war  avoided  all  contracts 
with  enemies.  Accrued  rights  were  not  affected,  though  the  right 
of  suing  in  respect  thereof  was  suspended.  There  were  certain 
contracts,  particularly  those  which  were  really  the  concomitants  of 
rights  of  property,  which,  even  so  far  as  executory,  were  not  abro- 
gated. An  example  of  such  might  be  found  in  the  recent  case  of 
Halsey  v.  Lowenfeld,  [1916]  2  K.B.  707,  where  the  contract  was 
that  of  landlord  and  tenant.  The  executory  contract  which  was 
abrogated  must  either  involve  intercourse  with  the  enemy  or  its 
continued  existence  must  be  in  some  other  way  against  public  policy 
as  laid  down  in  decided  cases.  If  the  contracts  in  question  had  con- 
tained no  other  clauses  than  those  relating  to  the  dates  of  delivery, 
it  would  at  once  have  followed  that  they  were  dissolved,  so  far  as 
not  implemented  before  the  outbreak  of  war. 

The  real  defence  was  found  in  the  suspensory  clause,  and  it 
was  argued  that  the  effect  of  it  was  to  remove  from 
the  contracts  all  necessity  for  intercourse  with  the  enemy. 
But  the  judges  of  the  Courts  below  said  that  there  were 
other  duties  under  the  contract  besides  deliveries,  which  still 
remained  and  entailed  intercourse  with  the  enemy.  .He  agreed  with 
the  Court  of  Appeal  on  this  ground.  For  example,  by  clause  12 
the  buyers  were  to  declare  in  writing  not  later  than  1st  January  in 
each  year  the  total  quantity  of  fines  and  lumps  separately  which  they 
desired  delivered  during  that  year,  and  what  quantity  of  each  size 
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was  to  be  delivered  at  each  port.  This  yearly  duty  was  quite 
independent  of  delivery. 

Although  u.i i-  \\as  mentioned  in  the  suspensory  clause,  his  lord- 
ship did  not  think  that  it  included  war  U-t  itain  and 
oy.  lit-  thought  it  referred  to  \\ar  between  oth« -r  Powers  of 
\\hom  (Jie-at  Britain  ur  (ieriuany  might  be  one.  It  was  unnecessary 
to  decide  this  question,  for  tin-  simple  reason  that  the-  respondents 
iieie  involved  in  a  dilemma.  Kither  tin.-  war,  which  was  to 
suspend  delivery,  did  not  include  a  war  between  Great 
Britain  and  Germany,  in  which  case  the  clause  did  n<>t  apply,  or 
if  it  did  mean  Mich  a  \\ar,  tlien,  in  his  lordship's  view,  the  clause 
•  •id  as  against  public  policy.  From  tin-  decisions  in  The 
"Hooj,.  1  Ch.  Rob.  1(JG;  Furtado  \.  R,,(lrr*,  3  Bos.  &  P.  191; 
Espositv  \.  Bowden,  7  E.  <fe  B.  763,  his  lordship  drew  the  conclusion 
that  upon  the  ground  of  public  policy  the  continued  existence  of 
contractual  relations  with  the  enemy,  which  (1)  gave  opportunities 
for  the  conveyance  of  information  which  might  hurt  the  conduct 
of  the  war,  or  (1)  might  tend  to  increase  the  resources  of  the  enemy 
or  cripple  the  resources  of  the  King's  subjects,  was  obnoxious  and 
prohibited  by  English  law.  The  suspensory  clause  hampered  the 
trade  of  a  British  subject,  and,  through  him.  the  resources  of  the 
kingdom,  for  he  could  not,  in  view  of  the  certainly  impending  liability 
to  deliver,  have  a  free  hand  as  he  otherwise  would  have  had.  He 
had  either  to  keep  a  certain  large  stock  undisposed  of,  and  thus 
unavailable  for  the  needs  of  the  kingdom,  or,  if  he  sold  the  whole 
of  the  present  stock,  he  could  not  sell  forward  as  he  would  have  been 
able  to  do  if  he  had  not  had  the  large  demand  under  the  contract  im- 
pending. It  increased  the  resources  of  the  enemy,  for  if  the  enemy 
knew  that  if  he  was  contractually  sure  of  getting  the  supply  as  soon 
as  the  war  was  over,  that  not  only  allowed  him  to  denude  himself 
of  present  stocks,  but  it  represented  a  value  which  might  be  realised 
by  means  of  assignation  to  neutral  countries.  The  clause  was 
therefore  void  as  against  public  policy. 

Lord  Atkinson,  Lord  Parker,  and  Lord  Summer  delivered  some- 
what similar  judgments. 

Lord  Dunedin,  with  reference  to  the  second  and  third  appeals, 
said  that  the  fact  of  their  being  German  contracts  was  immaterial. 
The  German  Courts  could  not  determine  in  such  a  way  as  to  bind 
an  Englishman  in  an  English  Court  that  contracts  with  such  clauses 
were  not  against  English  public  policy,  and  therefore  binding  on  an 
English  subject.  Apart  altogether  from  that,  it  was  for  those  who 
said  that  the  German  law  was  different  from  the  English  to  aver  it 
as  a  fact  and  to  prove  it.  This  had  not  been  done-,  and  so  the 
German  law  must  be  presumed  to  be  the  same  as  the  English. 

Lord  Atkinson,  Lord  Parker,  and  Lord  Sumner  concurred.  Lord 
Parker  said  that  the  late  Mr.  Westlake  summed  up  the  law  on  this 
point,  "  Where  a  contract  conflicts  with  what  are  deemed  in  England 
"  to  be  essential  public  or  moral  interests,  it  cannot  be  enforced  here, 
"  notwithstanding  it  may  have  been  valid  by  its  proper  law " 
(Private  International  Law,  4th  ed.,  section  215). 


426     LEADING  BRITISH  AND  AMERICAN  CASKS. 

[An  executory  contract  of  sale  of  goods  made  before  war  with  a 
party,  who  subsequently  becomes  an  enemy,  is  dissolved 
thereby  where  it  involves  intercourse  of  any  kind  with 
the  enemy.] 

NAYLOR,  BENZON  &  CO.,  LIMITED  v.  KRAINISCHE 
INDUSTRIE  GESELLSCHAFT. 

KING'S  BENCH  DIVISION.  [1918]  1   K.B.    3:51. 

M  I'AUDIE,  J.,  said  that  the  plaintiffs  were  an  English  company 
registered  under  the  Companies  Act.  Their  office  was  in  London. 
The  defendants  were  an  Austrian  corporation.  Their  office  was  in 
Austria.  The  contract  was  for  a  sale  by  the  plaintiffs  to  the  de- 
fendants of  40,000  tons  of  ore  at  16s.  a  ton,  c.i.f.,  Servola — a  port 
adjacent  to  Trieste.  The  bargain  provided  that  about  20,000  tons 
should  be  delivered  during  1914,  and  about  20,000  ions  during  1915. 
Shipments  were  to  be  made  at  regular  intervals.  Before  10th 
August,  1914,  the  plaintiffs  had  duly  delivered  about  10,000  tons  to 
the  defendants.  On  the  outbreak  of  war  a  balance  of  about  30,000 
tons  was  therefore  outstanding. 

Tin-  contract  was  made  in  London,  and  it  was  in  English  form. 
It  must  be  therefore  construed  according  to  English  law.  But 
for  the  fact  that  the  agreement  contained  a  suspension  clause  the  case 
would  have  presented  no  difficulty.  For,  apart  from  such  clause,  the 
contract  if  carried  out  would  clearly  have  involved  a  trading  with 
the  enemy,  and  would  therefore  have  been  avoided  by  the  war.  It 
mattered  not  whether  the  contract  was  l>eneticinl  or  not  to  the  English 
subject,  dissolution  took  place  irrespective  of  business  loss  or  gain. 

The  question  to  be  asked  in  such  cases  was — What  dealings  or 
communications  could  or  might  in  the  ordinary  course  of  contractual 
performance  have  taken  place  between  the  parties  but  for  the  inter- 
vention of  war  and  a  consequent  prohibition  of  intercourse?  Such 
was  the  test  applied  in  Esposito  v.  Binnlni,  7  E.  &  B.  763  ;  27  L.J. 
Q.B.  17.  The  test  had  been  most  recently  stated  by  Pickford, 
L.J.,  in  Itio  Tinto  Comjxini/  \.  EM  Birln-r  &  Co.  (33  T.L.R.  5:J7). 
It  therefore  became  necessary  to  consider  the  suspension  clause  and 
to  ascertain  its  true  scope  and  effect.  It  was  as  follows  :  — 

In  cases  of  stoppage  of  mines  or  works  or  of  loss  or  delay  during 
transit  owing  to  accidents,  strikes,  lookouts,  wars,  civil  commotions, 
epidemics,  quarantine,  dangers  of  the  seas,  or  of  any  other  cause 
beyond  the  control  of  sellers  or  the  buyers,  the  deliveries  now  con- 
tracted for  may  be  wholly,  or  partially  suspended  by  sellers  or  buyers 
during  the  continuance  of  same  without  liability.  Buyers,  however, 
undertake  to  receive  any  quantities  for  which  sellers  may  have 
engaged  freight  before  receiving  advice  of  such  stoppage. 

But  the  contract  also  contained  this  arbitration  clause :  — 

Any  dispute  arising  out  of  this  contract  shall  be  referred  to 
arbitration  in  London  in  the  usual  manner. 
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Th'                       .;on     clause     could     hut     In-    •  i     apart      from     the 

Moll.           '111.  -inn 

clause    involved    several    point-.         What  l'    the 

suspension   ,-laiise    in    the    pres.-nt    cont  met  /  The   clan 

'ion  in  favour  ol'  one  party.  Il  Mich  li:i<l  been  the  case, 
it  must  have  been  •  •!  with  Btrictl  100  in- 
voking it.  Hut  it  applied  ii.  'I  by  it  to  our  par 

tin-  other,       oenoe   ;i    •  balanced  ami   business 

interpretation.          II<>\\<-\«T,     \\ords,    even    though    <_'• -neral,     MIL 
limited    to    circumstances    \\ithiu    tin-   contemplat  inn    of    t: 
'I  In-   suspension   el.:  lined   tlu-   word    "  \\:ir."         This    \\urd    uas 

iiiu-frtaiii  in  its  scope.  Its  amliit.  varicil  with  the  nature  and  provi- 
sions of  the  contract  and  the  ireiieral  circumstance-  of  the  case. 
The  Court  must  consider  in  each  case  the  scope  oi 

of  insurance  ,,r  chart»-r  party  would  frequently  recjuii-e  ;;  broad 
meaning  (if  the  \\ord. 

Now,   what   was  the   interpretation   of  the  present    clauM.-.-         In  his 
lordship's    view    its    >cope    was   strictly    limited.         It    did    not.   extend 

direct     war    Uetueeti    Austria    and    (Jreat     Britain.         The   \\or-K 

of  the  clause  were  appropriate-  to  wars  which  affected   the  buyers  only 

and   to    wars  which    alfccted    the   sellers   only,   and   perchance   to    war- 

n  other  countries  than  (Iix-at  Hritain  and  Au.stria  \\hieli  affected 

Inith  buyers  and  sellers.        Hut    in  his  view  they  were  inappropriate  to 

ie   of    \\ar    !«.•!  \\een    Austria    and    (Jreat    Hritain.         The   wonls 

related    to    (n)   the    stoppage    of    mines    or    works,    and    (//)   to    1" 

delay       in       transit       o\vin«j;      to       the      causes       mentioned.          Here 

had      been      no      <toppa<:e      of      the      plaintitlV      mines     and 

no    MoppaL-v  of    the    defendants'    works.         Nor    had  there   been    any 

r  delay  in  transit.  The  disturbances  indicated  by  the  clause 
\\ere  local.  The  \\urds  contemplated  that  either  side  mi<_'ht  in  their 

lion   <lecide   either   wholly   or  partially  to   stop  the  making   or 

takinjr  of  deliveries  if  one  of  the  enumerated  causes  ojierated.        They 

contemplated,  further,  that  advice  should  IH_I  ^iven  by  one  side  to  the 

other  of  part  "|-  complete  .Mnppaire.       The  words  "buyers,  hov 

"  undertake    to   receive    any    quantities    for    \\hich    seller    may    have 

rht  l>efore  receivinur  ailvice  of  sucli  stoppai:*'  "  supported 

this  view  of  the  meaning  of  the  clause.        The  arbitration  clause  \\as 

equally  significant.        It   covered  disputes  under  th.  ~ion  clause 

:lly  as  di^put«-<  uiidei-  the.  earlier  provisions  of  the  contract. 

In  his  opinion  the  suspension  <•!  quite  inapplicable 

to  the  case  of  war  l*-t  \\een  (Jreat   Hritain  and  Austria.      \Yar  etlVctol  a 

>tipr<-nie    administrative    intervention  ;     it     precluded     all     intercourse 

•  n    the  parties:    it   resulted    in   extr>  Such    a 

war  was  quite  iteynnd  the  contemplation  of  the  parties  and  quite 
outside  ti  of  I  -ispension  clause.  If  lie  mi'_rlit  s 

with    «rivat    r<-ptx-t.    [osNibly    tin'    courts   in  the    past    may    sometimes 

: -Mimed   that    tile    Woril    "    war   "    bore   a    s.vipe    and    etVect    1 
that,  naturally  (>.ontemj.lated   by  tluk  juirties.         If  the  limite 
which  the  word   was  often  used  in  such  contr 
reiiu 'inhered,  the  difticulty  micrlit  be  avoid.  -he  present 


428      LEADING  BRITISH  AND  AMERICAN  CASES. 

war   between   Austria  and   this   country   was   undealt  with  by   the 
contract. 

He  would  now  assume,  however,  that  the  suspension  clause  here  was 
meant  to  cover  war  between  Austria  and  this  realm.  If  such  were  the 
case,  how  did  the  matter  stand  1  The  clause  contemplated  that  advice 
of  stoppage  should  be  given  by  the  sellers  in  certain  oases.  In  his 
opinion  the  arbitration  clause  covered  any  dispute  which  might  arise  on 
the  question  of  stoppage  and  as  to  the  rights  of  the  parties  with  respect 
thereto.  It  followed,  therefore,  that  even  if  the  suspension  clause 
covered  the  present  war,  yet  the  contract  contemplated  a  continuance 
of  intercourse  between  the  parties  after  the  outbreak  of  war.  He  saw 
no  reason  for  doubting  that  if  the  contract  contemplated  war  between 
this  country  and  Austria,  it  contemplated  also  a  continuance  of  a 
certain  measure  of  intercourse,  after  the  beginning  of  the  conflict. 
But  it  was  settled  by  Esposito  v.  Bowden,  7  E.  &  B.  763;  27  L.J. 
Q.B.  17,  that  commercial  correspondence  between  English  citizens 
and  enemies  was  prohibited.  It  was  now  also  settled  that  as  a 
matter  of  rigid  law,  all  intercourse,  whether  commercial  or  other- 
wise, is  prohibited.  It  was  clear  that  arbitration  could  not  take  place 
without  intercommunication  and  the  transmission  of  notice  between 
the  parties,  because  an  arbitration  clause,  if  contemplated  by  the 
parties  as  one  which  might  be  in  operation  after  the  outbreak  oi  war, 
involved  intercom-. •*;  with  the  enemy  State.  Hence  it  followed  that 
the  present  contract  was  avoided,  even  if  it  contemplated  a  possible 
war  between  Austria  and  this  country  and  the  suspension  of  deliveries 
by  reason  thereof,  if  it  also  contemplated  intercourse  between  the 
parties  after  the  outbreak  of  hostilities. 

He  deemed  it  to  be  a  true  rule  of  law  that  if  the  contract  in  the 
ordinary  course  of  performance  or  the  settlement  of  disputes  would 
require  any  intercourse  at  all  after  the  outbreak  of  war,  the  contract 
was  dissolved,  not  only  as  to  one  or  more  future  acts  of  performance, 
but  absolutely  and  in  toto  as  to  all  parties,  duties,  rights,  and  obliga- 
tions. 

In  the  argument  the  word  "suspend"  was  discussed.  The 
word  might  bear  at  least  three  meanings — (1)  It  might  mean  that 
on  the  outbreak  of  war  the  whole  contractual  obligations,  whether 
of  delivery  notice,  arbitration,  or  otherwise,  were  immediately  and 
completely  suspended  until  the  resumption  of  peace;  (2)  that  on  the 
outbreak  of  war  deliveries  only  were  suspended  (that  is,  postponed 
until  the  close  of  Avar),  but  that  otherwise  the  contractual  rights  and 
duties  remained  unimpaired;  (3)  that  as  from  the  outbreak  of  war 
deliveries  were  suspended  (that  is,  pro  tanto  cancelled  during  the  war), 
but  that  otherwise  the  contractual  rights  and  duties  remained  unim- 
paired. The  present  case  clearly  did  not  fall  within  head  1 
or  head  3,  but  within  head  2.  It  was  well  in  each  of  these  cases 
to  ascertain  clearly  the  sense  in  which  the  word  "  suspension  "  was 
used.  Unless  such  sense  was  determined,  it  was  difficult  to  measure 
the  nature  of  the  contractual  rights  and  duties  and  the  intended 
extent  and  operation  of  an  arbitration  clause.  The  word  "  suspend  " 
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was  considered  by  the  Court  of  Appeal  in  the  Zinc  Corporation  v. 
,  [1916J  1  K.R.  542. 

Hi*  It.nlship  said  that  these  observations  sufficed  to  dispose  of  the 
present  case,  and  he  proceeded  to  discuss  the  further  point*  that  had 
been  raised  in  argument  on  the  assumption  that  the  suspension  clause 
contemplated  an  outbreak  of  war  between  Great  Britain  and  Austria, 
and  that  it  operated  also  to  suspend,  not  deliveries  only,  but  all 
intercourse  between  the  parties. 

At  the  conclusion  his  lordship  declared  that  the  contract  between 
the  parties  was  dissolved  l.v  tin-  outbreak  of  war  with  Austria  on 
PJth  August,  1914. 

(Author'*  tfote.— This  judgment  was  affirmed  on  appeal,  1 191N]  W.N.  237.] 


STATUTES   OF    LIMITATION   AND  WAR. 

[A  statute  limiting  the  time,  within  which  an  action  can  be 
brought  on  a  contract,  does  not  run  whilst  such  right  of 
action  is  suspended  by  war,  unless  it  makes  express  or 
implied  provision  to  the  contrary.] 

HANCKi;  v.   AHHOTT. 

SUPREME  COURT  OF  THE 
UNITED  STATES,  1SU7.  G  WALLACE,  532. 

.T.  «fe  E.  ABBOTT,  of  New  Hampshire,  sued  Hanger,  of  Arkansas,  in 
assumpsit.  The  latter  pleaded  the  Statute  of  Limitations  of  Arkansas, 
which  limited  such  action  to  three  years.  The  former  replied  the 
civil  war,  which  broke  out  after  the  cause  of  action  accrued  and  closed 
for  more  than  three  years  all  lawful  Courts.  On  demurrer,  and  judg- 
ment against  it,  and  ermr  to  (lie  Circuit  Court  for  the  Eastern  District 
of  Arkansas,  the  question  was  whether  the  time  during  which  the 
Courts  in  Arkansas  were  closed  on  account  of  the  civil  \\ar  was  to  be 
excluded  from  the  computation  of  time  fixed  by  the  Arkansas  Statute 
of  Limitations  during  which  actions  on  contracts  were  to  be  brought, 
there  being  no  exception  by  the  terms  of  the  statute  itself  for  any 
such  case. 

Clifford,  J.,  delivered  the  opinion  of  the  Court. 

Proclamation  of  blockade  was  made  by  the  President  on  Iflth 
April,  1861,  and  on  13th  July,  in  the  same  year,  Congress  passed  a 
law  authorising  the  President  to  interdict  all  trade  and  intercourse 
betwreen  the  inhabitants  of  the  States  in  insurrection  and  the  rest 
of  the  United  States.  12  Stat.  at  Large. 

War,  when  duly  declared  or  recognised  as  such  by  the  war-making 
power,  imports  a  prohibition  to  the  subjects,  or  citizens,  of  all  com- 
mercial intercourse  and  correspondence  with  citizens  or  persons 
domiciled  in  the  enemy's  country.  Upon  this  principle  of  public 
law  it  is  the  established  rule  in  all  commercial  nations  that  trading 
with  the  enemy,  except  under  a  government  licence,  subjects  the 
property  to  confiscation,  or  to  capture  and  condemnation. 

Partnership  with  a  foreigner  is  dissolved  by  the  same  event  which 
makes  him  an  alien  enemy,  because  there  is  in  that  case  an  utter 
incompatibility  created  by  operation  of  law  between  the  partners 
as  to  their  respective  rights,  duties,  and  obligations,  both  public 
and  private,  which  necessarily  dissolves  the  relation,  independent  of 
the  will  or  acts  of  the  parties.  No  valid  contract,  therefore,  can 
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id«,  nor  can  .my  promise  arise  by  any  implication  «,f  law.  fiom 
.     \\itli    an     en«  my.       K\.-.-pt  ions    to    tin-    rule    ETC    not 
admitted,   and  even   after  tin-  war  has  tcniiin.it..!.    the  defendant,  in 
;ion   founded    upon    a    contract    made    in    violation    of   that    pro- 
hibit inn.  ip  th«-  illegality  of  tin-  transaction  an  a  defence. 

I  otl    a l-o   with    an    alien    enemy    or    BT60    with    a 

:'.,    if   thev   cannot    lie   pel  'fin  lueil    e\c    pt     ill    the    way    of  comii 

intercom-e  with    the   enemy,    aie   di.--ol\<d   by   the  declaration  of   war 
which    operate*  for    that    purpose    \\ith    a    fm-ce  equivalent    to   an    Act 

i    !     A   H.  '.)»;:',  :  7  I-!.  >v  M    778). 

In    former  time-   the  riirht    to  confiscate  del,:  Emitted   a-  an 

acknowle-1'  me  of  tin-  law  of  nations,  and  in  strictness  it   may 

Ktill    he    said    t.  i'Ut    it     may    \\ell     lie    consid<  led    a-    a     naked 

and   impolitic-  right,   condemned  by  the  enlightened  conscience  and 

judirmcnt  of  modern  time-,  Hetter  opinion  is  that  executed  OOnl 
such  as  the  ilel't  in  this  <a-e.  although  existing  prior  to  the  war,  are 
n«>t  annulled  or  extinguished,  but  the  remedy  is  only  suspended, 
which  is  a  necessary  conclusion  on  account  of  the  inability  of  an 
alien  enemy  to  sue  or  to  sustain,  in  the  language  of  the  civilians,  a 
ji>  i -HHHI  *tnmli  in  judicio  (Flinilt  v.  H'/////-v.  1  .">  East,  2GO). 

'rradin«r,     \\hirh    suppo-es    the     making    of    contract-    and     which 

i  he     nriv-sity    of     intercourse    and    coi  re-pondei. 
arily  contradictory  to  a  state  of  war;  but  there  is  no  i-xl-jency 
in  \\ai-  \\hich  n  quires  that   helli'_'eivnts  should  confiscate  .  r  annul  the 
del»ts  due  l>y  the  citi/en.-  of  the  other  contending  party. 

I'nder  section  .'M  of  the  Judiciary  Act.  the  statutes  of  limitation 

of  the   several   States,    where  no   special    provision   has   In-en   made   by 

( 'oii«_rress.    form    the    rule    of    decision    in    the   Court-    of    the    I'nited 

.    and    the    same  effect    is    Lri\en    to    them   as    is    given    in    the 

Courts  of  the  State. 

When  our  ancestors  immigrated  here,  they  brought  with  them  the 
Statute  ,,f  •_'!  Jac.  I.,  c.  ](».  entitled  "An  Act  for  limitation  of 
"  actions,  and  for  avoiding  <-f  -nit-  in  law,"  known  as  the  Statute 
of  Limitatio* 

Persons    within    the    a-jv    <f    twenty  one    years.    f<nn*    i;,r<it,    non 

nun/"  imprisoned  or  beyond  the  seas,   were  excepted 

out  of  the   operation  <>f   section    •'?    of   the    Act,    and    were    allowed    the 

same  period  of  tir  i.-h  di-aliility  was  removed.     .Iu-t  exceji- 

tioiis  indeed  are  to  be  found  in  all  such  statutes,  but  when  examined 

it    will   appear  that    they   were  framed   to   prevent    injustice  and   never 

to    encourage    laches    01-    to    promote    negligence.       Cases    where    the 

Courts  of  justice  are  closed  in  consequence  of  insurrection  or  rebellion 

•  •t    within    the   expre--    term-    of    any    such    exception;   but    the 

Statute    of    Limitation-    WM    passed    in    IG'J.'J,    more   than    a    century 

before  it  came  to  be  understood  that  debt-  due  to  alien  enemies  wtiv 

onfiscation.      |)<>wn  to  17.">7.  says  Chancellor  Kent,  the 

opinion  of  jurists  was  in  favour  of  the  right  to  confiscate,  and  many 

maintained  that   such  debts  were  annulled  by   the  declaration   of  war. 

•dinir  such  debts  as  annulled  by  war.  the  law    makers  of  that  day 

thoiiL'ht   of  making  provision  for  the  collection  of  the  same  on 
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the  restoration  of  peace  between  the  belligerents.  Commerce  and 
civilisation  have  wrought  great  changes  in  the  spirit  of  nations  touch- 
ing the  conduct  of  war  and  in  respect  to  the  principles  of  international 
law  applicable  to  the  subject. 

Individual  debts,  on  a  general  remark,  are  no  longer  the  subject 
of  confiscation,  and  the  rule  is  universally  admitted  that,  if  not  con- 
fiscated during  the  war,  the  return  of  peace  brings  with  it  both  "  the 
"  right  and  the  remedy  "  (Wolf  \.  O.rholm,  6  M.  &  S.  92). 

Old  decisions,  made  when  the  rule  of  law  was  that  war  annulled 
all  debts  between  the  subjects  of  the  belligerents,  are  entitled  to  but 
little  weight,  even  if  it  is  safe  to  assume  that  they  are  correctly 
reported,  of  which,  in  respect  to  the  leading  case  of  Prideaux  v. 
Webber,  1  Lev.  31,  there  is  much  doubt.  Miller  v.  Pridtaux,  1  Keb. 
157;  Lee  v.  Rogers,  1  Lev.  110;  Hall  v.  Wybmirne,  2  Salk.  420; 
Aubrey  v.  Fortescue,  10  Mod.  205,  are  of  the  same  class  and  to  the 
same  effect.  All  of  those  decisions  were  made  between  parties  who 
were  citizens  of  the  same  jurisdiction,  and  most  of  them  were  made 
nearly  one  hundred  years  before  the  international  rule  was  acknow- 
ledged, that  war  only  suspended  debts  due  to  an  enemy,  and  that 
peace  had  the  effect  to  restore  the  remedy.  The  rule  of  the  present 
day  is  that  debts  existing  prior  to  the  war,  but  which  made  no  part 
of  the  reasons  for  undertaking  it,  remain  entire,  and  the  remedies 
are  revived  with  the  restoration  of  peace. 

Text-writers  usually  say,  on  the  authority  of  the  old  cases  referred 
to,  that  the  non-existence  of  Courts,  or  their  being  shut,  is  no  answer 
to  the  bar  of  the  statute  of  limitations ;  but  Plowden  says  that  things 
happening  by  an  invincible  necessity,  though  they  be  against  common 
law  or  an  Act  of  Parliament,  shall  not  be  prejudicial,  that,  therefore, 
to  say  that  the  Courts  were  shut  is  a  good  excuse  on  voucher  of  record. 
Exceptions  not  mentioned  in  the  statutes  have  sometimes  been 
admitted ;  and  this  Court  held  that  the  time  which  elapsed  while 
certain  prior  proceedings  were  suspended  by  appeal  should  be  deducted, 
as  it  appeared  that  the  injured  party  in  the  meantime  had  no  right 
to  demand  his  money  or  to  sue  for  the  recovery  of  the  same ;  and  in 
view  of  those  circumstances  the  Court  decided  that  his  right  of  action 
had  not  accrued  so  as  to  bar  it,  although  not  commenced  within  six 
years  (Montgomery  v.  ffermandez,  12  Wheaton,  129). 

But  the  exception  set  up  in  this  case  stands  upon  much  more  solid 
reasons,  as  the  right  to  sue  was  suspended  by  the  acts  of  the  Govern- 
ment, for  which  all  the  citizens  are  responsible.  Unless  the  rule 
be  so,  then  the  citizens  of  a  State  may  pay  their  debts  by  entering 
into  an  insurrection  or  rebellion  against  the  government  of  the  Union, 
if  they  are  able  to  close  the  Courts  and  successfully  to  resist  the  laws, 
until  the  bar  of  the  statute  becomes  complete,  which  cannot  for  a 
moment  be  admitted.  Peace  restores  the  right  and  the  remedy;  and, 
as  that  cannot  be  if  the  limitation  continues  to  run  during  the  period 
the  creditor  is  rendered  incapable  to  sue,  it  necessarily  follows  that 
the  operation  of  the  statute  is  also  suspended  during  the  same  period. 

Judgment  affirmed  with  costs. 


INTEREST  ON   DEBTS  SUSPENDED 
BY  WAR. 


[No  Interest  on  a  debt  is  recoverable  after  peace  for  the  time 
during  which  the  debtor  was  prevented  from  paying  the 
principal  debt  by  the  law  forbidding  intercourse  with  the 
enemy.] 

HOARE  v.  ALLEN. 

SUPRBME  COURT 
OF  PENNSYLVANIA,  1789.  2  DALLAS,  102. 

THIS  was  a  scire  facias  on  a  mortgage  granted  on  4th  December, 
1773,  by  the  defendant,  an  American,  to  the  plaintiff,  a  British  sub- 
ject resident  in  London  for  securing  the  payment  of  £16,000  with 
interest.  Amo  Strettle,  a  resident  in  the  State,  acted  as  the  plaintiff's 
attorney  at  the  time  of  the  execution  of  the  mortgage  and  after; 
but  it  did  not  appear  whether  he  continued  to  act  as  such  subsequent 
to  the  war  between  Great  Britain  and  America. 

The  case  was  tried  at  Chester,  nisi  prius,  on  4th  May,  1789,  and 
the  question  was  whether  interest  ran  during  the  war. 

M'Kean,  C.J.,  Atlee,  J.,  and  Bryan,  J.,  concurred  in  the  following 
opinion  :  — 

This  action  is  brought  on  a  mortgage  for  £16,000,  and  by  the 
tiTins  df  the  niMitL'H^e  could  not  have  been  brought  before  4th 
December,  1775.  Before  that  period  the  war  commenced,  and  on 
10th  September,  1775,  Congress  prohibited  the  exportation  of  com- 
modities, «fcc.,  to  Great  Britain  or  any  of  her  dominions.  This  \\a< 
obligatory  on  Americans,  and  it  became  unlawful  to  make  any  remit- 
tances after  this  to  tin-  i-m-my.  During  a  war  all  civil  actions  between 
enemies  are  suspended;  debts  are  suspended  also,  but  restored  by 
peace.  For  tlu>  term  of  seven  and  a  half  years,  viz.,  from  10th 
September,  1775,  to  10th  March,  1783,  the  defendant  could  not  have 
paid  this  money  to  the  plaintiff,  who  was  an  alien  enemy,  without 
a  violation  of  the  positive  laws  of  this  country  and  of  the  laws  of 
nations.  They  ought  not,  therefore,  to  suffer  for  their  moral  conduct 
and  their  submission  to  the  laws. 

Interest  is  paid  for  the  use  or  forbearance  of  money.  But  in 
this  case  there  could  be  no  forbearance,  because  the  plaintiff  could 
not  enforce  the  payment  of  the  principal ;  nor  could  the  defendant 
pay  him,  consistent  with  law  :  nor  could  he  pay  it  without  going 

1  F  433 


434      LEADING  BRITISH  AND  AMERICAN  CASES. 

into  the  enemy's  country  where  the  plaintiff  was.  Where  a  person 
is  prevented  by  law  from  paying  the  principal,  he  ought  not  to  be 
compelled  to  pay  interest  during  the  prohibition,  as  in  the  case  of  a 
garnishee  in  a  foreign  attachment. 

It  was  argued  that  a  remittance  in  bills  of  exchange  furnished 
the  enemy  with  no  money.  Yet  it  is  clear  that  it  would  furnish 
the  enemy  with  the  means  of  carrying  on  the  war  within  the  bowels 
of  the  country  without  bringing  any  money  into  it.  It  is  well  known 
that  the  bills  drawn  by  the  British  Army  were  the  principal  bills 
that  were  bought  and  sold;  those  drawn  by  American  citizens  were 
generally  protested. 

It  had  been  said  that  the  debt  might  have  been  paid  to  Strettle ; 
but  that  depended  upon  his  pleasure,  whether  he  chose  to  act  as 
attorney  or  not. 

No  precedents  could  be  found  in  the  civil  law  or  in  the  books  of 
reports.  The  question  had  to  be  determined  on  principle  and 
analogy ;  and  the  unanimous  opinion  of  the  Court  was  that  the 
plaintiff  was  not  entitled  to  interest  from  10th  September,  1775, 
to  10th  March,  1783,  but  that  during  the  rest  of  the  time  he  should 
be  allowed  interest. 

The  jury  adopted  the  principles  of  the  charge,  and  struck  off  seven 
and  a  half  years'  interest. 


[English  law  will  not  recognise  a  German  ordinance  which  cancels 
.  conventional  interest  on  a  debt  the  payment  of  which  is 
postponed  by  war.] 

IN  BE  FRIED.   KRUPP  ACTIEN-GESELLSCHAFT. 
CHANCERY  DIVISION.  !^!7   2  Cn.  188. 


THE  above  named  enemy  company  issued  this  summons  to  vary  a 
certificate  of  the  master  by  disallowing  the  interest  on  a  debt  which 
they  owed  to  Messrs.  Wild  <k  Co.,  of  Middlesborough. 

A  vesting  order  under  the  Trading  with  the  Enemy  Amendment 
Act,  1914,  section  4,  relating  to  the  enemy  company,  had  been  made 
on  12th  June,  1915,  at  the  instance  of  the  English  company;  and  an 
inquiry  had  been  directed  as  to  what  debts  were  owing  by  the  enemy 
company  to  persons  within  the  United  Kingdom  who  were  not  enemies 
within  the  meaning  of  the  Act.  An  order  of  26th  November,  1915, 
directed  that  the  trustee  custodian  should  out  of  moneys  in  his  hand* 
pay  to  the  creditors,  including  Messrs.  Wild  &  Co.,  the  amounts 
scheduled  in  the  order.  While  the  master  was  completing  his  certifi- 
cate, an  application  was  made  as  to  allowance  of  interest  ;  and  on  1st 
June,  1916,  Younger,  J.,  issued  an  order  directing  the  master  not  to 
compute  interest  upon  any  debts  which  by  law  carried  no  interest, 


IN  RE  KRUPP  ACTIEN-GESELLSCHAFT. 

Younger,  J.,  held  that  the  interest  on  debts  which  by  contract  carried 

-t    outfit    t.>    be  allowed.      I!.-    th  irected    the   master 

to  ascertain  whether  the  debt  of  Messrs.  Wild  &  Co.  carried  interest 

tlu-ir  contract  with  tin-  enemy  company.     The  contract  fell  to 

be  interpreted,  ami    tin-    rights   ..f  tin-   parties  to  be   regulated   by 

a  law.     Under  German  law  interest  at  the  rate  of  5  percent. 

per  annum  was  payable  from  the  date  of  maturity,  even  in  the  absence 

of  agreement   to  that  effect.     The  master  found   that    the  debt  of 

Messrs.   Wild  <fe  Co.  did  carry  interest  by  contract,  and  allowed  it 

accordingly. 

The  enemy  company  contended  that  interest  was  not  payable  be- 
cause of  a  German  Ordinance  of  30th  September,  1914,  which  hail 
been  issued  by  the  Federal  Council  by  virtue  of  a  power  conferred  by 
an  Imperial  statute  relating  to  economic  matters  of  4th  August,  1914. 
Paragraph  1  of  the  Ordinance  prohibited  tin-  transmission  of  funds 
to  Great  Britain  and  Ireland  or  British  colonies  and  foreign  posses- 
sions. Paragraph  2  provided  that  the  date  for  the  satisfaction  of 
any  claims  relating  to  property  which  either  had  already  arisen  or 
would  arise  in  the  future  in  favour  of  persons  or  corporate  bodies 
having  their  domicile  or  principal  place  of  business  in  any  of  the 
areas  specified  in  paragraph  1,  was  to  be  deemed  postponed  until 
further  notification  as  from  31st  July,  1914,  or,  if  the  date  for 
satisfaction  was  a  later  date,  as  from  that  date.  It  contained  the 
provision — "  No  interest  can  be  claimed  in  respect  of  the  period 
"during  which  the  postponement  continues."  It  provided  that  all 
li'tral  consequences  which  according  to  the  existing  rules  of  law  had 
by  reason  of  the  failure  to  satisfy  any  such  claim  between 
31st  July,  1914,  and  the  date  of  the  coming  into  force  of  the  Ordinance 
were  to  be  treated  as  if  they  had  not  arisen. 

Younger,  J.,  said  that  the  Ordinance  was  not  in  any  sense  part 
of  the  general  German  law,  the  intention  being  to  penalise  particular 
classes  of  persons  and  injure  the  country  to  which  they  belonged. 
The  rule  of  German  law,  prescribing  payment  of  interest  in  the  case  of 
contracts  between  men-ant ile  traders,  operated  indifferently  for  or 
against  earh  party;  but  the  suppression  of  interest  introduced  by  the 
Ordinance  operated  against  the  British  contracting  party  only.  No 
objection  could  bo  taken  on  principle  to  any  German  enactment 
which  would  prohibit  durinir  the  \\.ir  any  payment  of  money  by  a 
German  to  any  person  residing  or  trading  in  an  enemy  country;  but 
the  cancellation  of  all  liability  for  agreed  interest  during  suspense 
of  payment,  and  that  for  the  benefit  of  one  party  to  the  contract 
alone,  stood  on  a  different  footing.  The  relief  against  payment  of 
interest  was  partial  and  interested,  as  it  was  not  reciprocal.  This 
was  not  justice,  and  no  English  Court  could  recognise  a  German 
Ordinance  of  this  kind  for  several  reasons.  The  Ordinance  was  no 
part  of  the  general  German  law.  Even  if  it  were  to  be  treated  as  part 
of  that  law,  no  such  essentially  one-sided  development  of  the  system 
could  have  been  within  the  contemplation  of  the  parties  to  the  con- 
tract when  they  entered  into  it  and  agreed  that  their  rights  were 
to  be  regulated  by  German  law.  Besides,  the  Ordinance  with  its 
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marked  bias  in  favour  of  Germans  as  against  British  subjects  could 
create  in  this  country  no  disability  upon  a  person  against  whom  its 
provisions  were  directed.  The  language  of  Lord  Ellenborough  in 
Wolf  v.  Oxholm,  1817,  6  M.  &  S.  92,  might  justly  be  applied  to  it 
as  being  one  which,  so  far  as  it  operated  to  extinguish  all  liability  for 
conventional  interest,  was  not  conformable  to  the  usage  of  nations, 
and  which  Messrs.  Wild  &  Co.  could  not  have  expected,  and  which 
neither  they  nor  the  Courts  here  were  bound  to  regard.  The  summons 
must  therefore  be  dismissed. 


CONTRACTS  WITH   PERSONS   NOT 
ENEMIES. 

[A  contract,  e.g.,  of  charter  party,  made  before  the  outbreak  of 
war  between  a  British  subject  and  a  neutral,  is  dissolved 
by  war,  where  its  performance  would  involve  trading  with 
the  enemy.] 

ANDREA  ESPOSITO  v.  SAMUEL  WILSON  BOWDEN. 

EXCHWJUKR  CHAMBKK.     18r>7.  7  ELLIS  ASD  BLACKBURN,  763. 

Kiror  from  the  Court  of  Queen's  Bench. 

THB  first  count  stand  that  on  16th  September,  1853,  by  a  certain 
memorandum  for  charter,  it  was  that  day  mutually  agreed  between 
the  plaintiff,  therein  described  as  of  Naples,  master  of  the  ship  called 
the  "  Maria  Christina,"  of  Naples,  of  the  burden,  <fec.,  whereof  the 
plaintiff  was  master,  then  in  Hull,  and  the  defendant,  that  the  said 
ship,  being  tight,  &c.,  should  with  all  convenient  speed  take  an 
outward  cargo  from  the  Tyne  to  Naples,  and,  after  discharging 
same,  sail  and  proceed  to  Odessa,  or  so  near  thereto  as  she  might 
safely  get,  and  there  load  from  the  factors  of  the  said  freighter  a  full 
and  complete  cargo  of  wheat,  seed,  or  other  grain,  not  exceeding 
what  she  could  reasonably  stow  and  carry,  over  and  above  the  tackle, 
apparel,  provisions,  and  furniture,  and,  being  so  loaded  therewith, 
proceed  to  Falmouth,  &c.  (stipulations  as  to  the  places  of  discharge 
and  payment  of  freight  thereon).  The  freighter  engaged  to  pro- 
vide the  necessary  dunnage  mats,  which  the  ship  would  take  out  free 
of  charge,  ship  free  from  risk  and  expense  of  lighterage,  but  her 
boats  and  crew  to  render  all  necessary  assistance  in  towing  the 
lighters,  <tc.  The  act  of  God,  the  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of 
what  nature  or  kind  soever  during  the  said  voyage  always  exceptcd. 
(Then  followed  stipulations  as  to  mode  of  payment  of  freight.)  Cash 
for  ship's  use,  not  exceeding  £50,  to  be  advanced  the  master  at 
his  loading  port,  free  of  interest  and  commission,  on  account  of 
freighters  having  liberty  to  insure  same  at  ship's  expense.  Thirty 
five  running  days  were  to  be  allowed  the  said  merchants  (if  the  ship 
were  not  sooner  despatched)  for  loading  and  unloading,  to  commence 
at  her  port  of  loading  on  her  being  ready  to  load,  laying  days  at  port 
of  discharge  to  commence,  Ac.  And,  for  demurrage  over  and  above 
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the  said  laying  days,  the  said  freighter  agreed  to  pay  £4  per  day, 
detention  by  frost  or  quarantine  not  to  be  reckoned  as  lay  days.  The 
ship  to  be  addressed  at  the  within  foreign  ports  to  the  charterer's 
agents  free  of  commission.  Captain  and  owners  to  have  an  absolute 
lien  on  the  cargo  for  freight,  dead  freight,  and  demurrage,  and 
charterer's  responsibility  to  cease  on  shipment  of  cargo.  Penalty 
for  non-performance  of  that  agreement  £850.  The  words  "  de- 
"  murrage,  £4  per  day,"  to  be  inserted  in  bills  of  lading,  £80  to  be 
advanced  the  master  by  charterers  before  sailing  from  Hull  on  account 
of  freight  subject  to  insurance.  Averment  of  the  performance  of 
all  conditions  precedent,  and  that  all  things  have  been  done  and 
happened  that  ought  to  have  been  done  and  happened,  and  that  the 
plaintiff  was  feady  and  willing  to  do  things  that  it  was  necessary  for 
him  to  be  ready  and  willing  to  do,  to  entitle  him  to  have  the  agreed 
cargo  loaded  on  board  the  said  ship  at  Odessa  aforesaid,  and  the  pay- 
ment of  the  demurrage  hereafter  in  this  count  mentioned.  That, 
although  a  reasonable  and  proper  time  for  loading  the  agreed  cargo 
had  elapsed  before  the  commencement  of  this  suit,  nevertheless  de- 
fendant made  default  in  loading  the  agreed  cargo,  and,  before  this 
suit,  kept  and  detained  the  said  ship  on  demurrage  at  Odessa  afore- 
said for  divers,  to  wit,  ten  days  over  and  above  the  said  laying 
days  in  the  said  memorandum  of  charter  mentioned.  Yet  defendant 
did  not  nor  would  pay  the  £4  per  day  due  and  payable  for  such 
demurrage  as  aforesaid. 

Plea  (1)  to  the  first  count.  That  defendant  is  and  always  has 
been  a  subject  of  our  Lady  the  Queen,  and  that  Odessa,  the  port 
where  the  said  ship  was  to  load  her  said  cargo,  is  a  port  of  Russia, 
and  within  the  dominions  of  the  Emperor  of  Russia.  And  that, 
after  the  making  of  the  charter  party,  and  before  the  ship  arrived 
at  Odessa,  and  before  the  defendant  provided  or  purchased  any  cargo 
to  be  loaded  ort  board  the  ship,  to  wit,  on  29th  March,  1854,  our 
Lady  the  Queen  declared  war  against  the  Emperor  of  Russia,  and 
from  that  time  war  has  existed  between  our  Lady  the  Queen  and 
the  Emperor  of  Russia,  and  Odessa  has  been  a  hostile  port,  in  the 
possession  of  the  Queen's  enemies.  That,  from  the  time  war  was 
so  declared  as  aforesaid,  it  became  and  was  impossible  for  him,  the 
defendant,  to  perform  his  said  agreement  and  fulfil  the  terms  of  the 
said  memorandum  of  charter  without  dealing  and  trading  with  the 
Queen's  enemies,  of  which  plaintiff,  before  the  expiration  of  the  said 
laying  days  in  the  said  charter  party  mentioned,  had  notice.  And 
the  said  charter  party,  by  reason  of  the  premises,  then  became  and 
was  wholly  rescinded. 

Replication.  That,  by  an  order  or  declaration  of  Her  Majesty 
the  now  Queen,  bearing  date  and  made  on  the  same  day  and  at  the 
same  time  on  which  war  was  so  declared  as  aforesaid,  to  wit,  on  28th 
March,  1854,  Her  Majesty  the  now  Queen  declared  herself  to  be 
desirous  of  rendering  the  war  as  little  onerous  as  possible  to  the 
persons  with  whom  she  remained  at  peace,  and  that,  to  preserve  the 
commerce  of  neutrals  from  all  unnecessary  obstruction,  her  said 
Majesty  was  willing,  for  the  present,  to  waive  a  part  of  the  belligerent 
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righti  appen  the  law  of  nations.     Her  said  Majesty  de- 

clared that  she  would  waive  tin    i  sizing  enemy's  property 

i,  on  hoard  a   nmtial   VI-SM-!,   iinU-KS  it  should  be  contraband  of 

.  ami  tliit   it   u.i-  not  her  said  Majesty's  intention  to  claim  the 
confiscation  i  property  not  being  contraband  of  war  found 

uoard  of  enemies'  ships.     Tli.it.   t.y  an  Order  in  Council  bearing 
ISIi-i,  ht-i   Mti.l  Maj.'sty  ordered  that  Russian  mer- 
chant \r.Nsels  in  any  port  or  places  within  her  said  Majesty's  dominions 

ild  l>e  allowed  until  tin-  Huh  May  then  next,  six  weeks  from 
the  date  thereof,  for  loading  tlu-ir  eaiyoes  and  departing  from  such 
ports  or  places ;  and  that  any  Russian  merchant  vessel  which,  prior 
to  the  dak-  of  that  Onk-r,  should  have  sailed  from  any  foreign  port 
bound  for  any  port  or  place  in  her  said  Majesty's  dominions, 
should  be  j>ennitted  to  enter  such  port  or  place,  and  to  discharge 
her  cargOj  and  afterwards  forthwith  to  depart  without  molestation; 
and  that  any  such  vessel,  if  met  at  sea  by  any  of  her  said  Majesty's 
ships,  should  be  permitted  to  continue  her  voyage  to  any  port  not 
blockaded.  And  by  a  certain  other  Order  in  Council,  made  long 
IM  fore  the  expiration  of  the  said  thirty-five  running  days,  and  whilst 
there  was  yet  time  to  load  the  said  cargo  within  the  said  running 
days,  to  wit,  on  15th  April,  \^~>\.  after  reciting,  amongst  other 
things,  that  Her  Majesty  was  desirous  of  rendering  the  war  as  little 
onerous  as  possible  to  the  Powers  with  whom  she  remained  at  peace, 
and,  to  preserve  the  commerce  of  neutrals  from  all  unnecessary  ob- 
struction, was  willing  for  the  present  to  waive  a  part  of  the 
belligerent  rights  appertaining  to  the  law  of  nations,  and  that  Her 
Majesty  would  waive  the  right  of  seizing  enemies'  property  laden  on 
board  a  neutral  vessel  unless  it  should  be  contraband  of  war,  and 
that  it  was  not  Her  Majesty's  intention  to  claim  the  confiscation  of 
neutral  property,  not  being  contraband  of  war,  found  on  board 
enemies'  ships;  it  was  ordered,  by  and  with  the  advice  of  Her 
Majesty's  Privy  Council,  that  all  vessels  under  a  neutral  or  friendly 
flag,  being  neutral  or  friendly  property,  should  be  permitted  to 
import  into  any  port  or  place  in  Her  Majesty's  dominions  all  goods 
and  merchandise  whatsoever,  to  whomsoever  the  same  might  belong, 
and  to  export  from  any  port  or  place  in  Her  Majesty's  dominions  to 
any  port  not  blockaded  any  cargo  or  goods  not  being  contraband  of 
war,  or  not  requiring  a  special  permission,  to  whomsoever  the  same 
mi^ht  belong;  and  it  was  thereby  further  ordered  that,  save  and 
except  as  thereinbefore  excepted,  all  the  subjects  of  Her  Majesty, 
and  the  subjects  or  citizens  of  any  neutral  or  friendly  State,  should 
and  might,  during  and  notwithstanding  the  said  hostilities  with 
Russia,  freely  trade  with  all  ports  and  places,  wheresoever  situate, 
which  should  not  be  in  a  state  or  blockade;  save  and  except  that 
no  British  vessel  should  under  any  circumstances  be  permitted  or 
empowered  to  enter  or  communicate  with  any  port  or  place  which 
should  belong  to  or  be  in  the  possession  or  occupation  of  her  said 
Majesty's  enemies. 

Averment.     That  the  said  ship  "  Maria  Christina  "  was  at  the 
time  of  the  making  of  the  said  charter  party,  and  so  continued  to  be, 
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and  still  is,  a  neutral  vessel,  and  neutral  and  friendly  property,  and 
sailing  under  a  neutral  and  friendly  flag;  and  that  the  plaintiff  was 
during  all  the  time  aforesaid,  and  still  is,  the  subject  of  a  neutral 
State  and  friendly  with  her  said  Majesty;  and  that  the  said  port 
of  Odessa  was  not  in  a  state  of  blockade  at  any  part  of  the  time 
during  which  the  said  cargo  could  and  might  and  ought  to  have  been 
loaded  pursuant  to  the  said  charter  party;  and  that  the  said  cargo 
so  agreed  to  be  loaded  was  not,  nor  was  any  part  thereof,  contraband 
of  war,  nor  requiring  a  special  permission  to  be  imported  into  any 
port  or  place  in  her  now  Majesty's  dominions,  and  that  the  said 
cargo  might  and  could  and  ought  to  have  been  loaded  pursuant  to  the 
said  charter  party  in  the  said  neutral  ship  notwithstanding  the  said 
hostilities. 

Demurrer.     Joinder. 

In  the  Court  of  Queen's  Bench  judgment  was  given  for  the 
plaintiff  on  the  demurrer  in  Easter  Term,  1855  (Esposito  v.  Bmvden, 
4  E.  &  B.  963). 

Issue  was  taken  on  the  plea,  which  was  found  for  the  defendant. 
There  were  other  issues,  in  fact,  on  pleas  to  other  counts  of  the 
declaration,  all  which  issues  were  found  for  the  defendant.  The 
final  judgment  in  the  Queen's  Bench  was  for  the  plaintiff  on  the 
replication  to  the  above  plea  to  the  first  count. 

The  defendant  suggested  error  in  the  Exchequer  Chamber,  which 
the  plaintiff  denied. 

The  case  was  argued  in  Easter  Term,  1856  (1st  May.  Before 
Jervis,  C.J. ;  Pollock,  C.B. ;  Cresswell,  Crowder,  and  Willes,  Js. ; 
and  Alderson,  B.). 

Mellish,  for  the  party  suggesting  error  (defendant  below). 

The  Court  below,  and  the  plaintiff's  counsel,  treated  the  replica- 
tion as  bad,  but  the  Court  below  has  held  the  plea  also  to  be  bad. 

First,  as  to  the  plea.  If  the  declaration  of  war  made  the  per- 
formance of  the  contract  illegal,  the  contract  was  dissolved  by  such 
declaration.  Abbott  on  Shipping,  Part  iii.  c.  ii.  sec.  3,  p.  427, 
5th  ed.  (Part  iv.  c.  xii.  sec.  2,  p.  426,  10th  ed.);  Atkinson  v. 
Ritchie,  10  East,  530.  This  proposition  will  probably  not  be 
disputed.  The  question,  then,  is  as  to  the  effect  of  the  declaration 
of  war.  Was  the  defendant,  finding  war  declared  before  the  arrival 
of  the  ship  at  Odessa  and  before  the  time  for  performance  according 
to  the  contract  had  arrived,  bound  to  procure  a  cargo.  The  plea 
is  that,  from  the  time  of  the  declaration  of  war,  it  was  impossible 
for  the  defendant  to  perform  his  agreement  without  dealing  and 
trading  with  the  Queen's  enemies.  The  Court  below  say,  in  effect, 
that  they  see  from  the  record  that  this  averment  is  untrue.  They 
suggest  two  modes  in  which  the  defendant  might  have  performed  the 
contract — by  purchasing  the  corn  from  any  one,  friend  or  foe,  before 
the  declaration  of  war,  or  by  purchasing  it,  after  the  declaration  of 
war,  from  English  subjects  or  allies.  Now,  as  to  the  first,  there 
clearly  was  no  breach  from  the  non-performance  in  this  mode,  for 
the  possibility  of  doing  so  had  ceased  before  the  time  for  performing 
the  contract  had  expired.  (Alderson,  B. — Suppose  war  had  not 
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occurred,   would  not  a  performance  on  the  last  day  but  on^  c»f  the 
dl»\v«d  l.y  tin-  ouiiti.ut  have  been  good?)     It  can  scarcely  IHJ 
1  thnt  it  would,  and  1ft id  v.  Hoskim,  4  E.  4  B.  979,  is  to 
that  effect,  ami,  indeed,  goes  somewhat  furtluT,  innHimich  as  in  that 
case  the  ship  aniv.-d  at  th«-  port  of  loailn.  declaration  of  war. 

•nn-  that  there  l>«»th  the  parties  \\<i«-  British  subjects,  and  here 
the  defendant  only  is  a  British  subject  and  the  plaintiff  a  neutral; 
but  how  can  that,  anVet  tin-  principle  im\\  under  discussion?  (Willes, 
J. — The  averment  here  is  that  the  defendant  could  not  perform  the 
without  dealing  and  trading  with  the  <^uc»-n'»  enemi«-s." 
id  v.  Hoskins,  4  E.  &  B.  979,  it  was  that  the  defendant  could 
not  do  so  "  without  trading  and  corresponding  "  with  the  enemy. 
"  Corresponding "  may  refer  to  the  necessity  of  applying  to  the 
Custom-house  before  quitting  the  enemy's  port.)  The  essence  of  the 
averment  in  each  case  is  the  impossibility  of  performing  without 
dealing  with  the  enemy.  Supposing  (a  supposition  which  appeared, 
on  the  trial  of  the  issues  in  fact  in  this  case,  to  be  true)  that  duties 
were  payable  on  all  exports,  and  that,  by  the  rules  of  the  port,  the 
ships  shipping  cargoes  were  compelled  to  employ  Russian  lightermen, 
it  is  manifest  that  the  averment  would  be  supported.  In  fact,  the 
il  rule  of  law  goes  further  than  appears  to  have  been  allowed  by 
>urt  below.  Not  only  all  trading  with  an  enemy  is  forbidden, 
but  all  intercourse.  If  the  British  ship  do  not  depart  from  the 
enemy's  port  immediately  on  the  declaration  of  war,  or  if,  after  the 
declaration  of  war,  she  goes  into  the  enemy's  port  for  the  purpose  of 
))iiniriiiL'  away  projK.-i ty,  she  is  liable  to  be  taken  as  a  prize  of  war. 
A  British  subject  cannot  after  declaration  of  war  sell  property  which 
he  has  in  an  enemy's  country,  and  buy  other  property  there.  If  a 
vessel  be  laden  for  an  enemy's  port,  the  owner  must  use  his  utmost 
diligence  to  prevent  her  going  thither.  Every  one  domiciled  in  an 
enemy's  country  is  for  the  purpose  of  these  questions  an  enemy.  The 
English  Courts  could  not  recognise  the  obligation  of  Bowden  to  pay 
an  export  duty  in  the  Russian  port.  If  a  contract  be  made  and 
broken  before  the  war,  a  plea,  in  an  action  brought  after  war  begins, 
that  the  defendant  is  an  alien  enemy  is  in  abatement;  but  if  the 
breach  took  place  during  the  war,  such  a  plea  would  be  in  bar.  The 
defendant  therefore,  in  the  present  case,  could  not  after  the  declaration 
of  war  take  a  step  towards  performance  which  would  not  be  illegal. 
Numerous  authorities  in  the  Admiralty  Court  are  collected  in  The 
"  Hoop  "  (Cornelis),  1  Rob.  Rep.  Adm.  196,  in  which  Sir  W.  Scott 
pronounced  a  judgment  fully  affirming  the  general  principle  for  which 
the  present  defendant  contends.  In  The  "  Lady  Jane,"  1  Rob. 
Hep.  Adm.  202,  and  The  "  Elniffheid,"  1  Rob.  Rep.  Adm.  210,  the 
goods  were  shipped  before  the  war  broke  out.  In  The  "  Elizabeth," 
1  Rob.  Rep.  Adm.  202  (see  8  T.R.  536),  it  merely  appeared  that 
the  ship  came  from  an  enemy's  port.  In  Thr  "  Jnffrouw  Louisa 
"  Margaretha"  1  Rob.  Rep.  Adm.  203,  the  ship  was  neutral;  and 
so  it  was  in  Thf  "  St.  Louis,"  1  Rob.  Rep.  Adm.  204,  where  it 
appeared  thnt  there  were  no  other  means  of  getting  the  goods  away 
but  by  sending  them  into  an  enemy's  port,  and  there  celling  them; 
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and  the  same  circumstances  existed  in  The  "  Bella  (,'iii<//fa,"  1  Kol>. 
Rep.  Adm.  207.  Sir  William  Scott,  1  Rob.  Rep.  Adm.  ->\C>,  says 
that  this  law  "  has  been  enforced  where  strong  claim,  not  merely 
"  of  convenience,  but  almost  of  necessity,  excused  it  on  behalf  of  the 
"individual;  that  it  has  been  unforced  where  car^oo  have  been 
"  laden  before  the  war,  but  where  the  parties  have  not  used  all  possiMr 
"  diligence  to  countermand  tlu>  voyage  after  the  first  notice  of  hos- 
"  tilities;  and  that  it  has  been  i-nt'oivi-d  not  only  against  the  subjects 
"  of  the  Crown,  but  likewise  against  those  of  its  allies  in  the  war, 
"  upon  the  supposition  that  the  rule  was  founded  on  a  strong  and 
"  universal  principle,  which  allied  States  in  war  had  a  right  to 
"  notice  and  apply,  mutually,  to  each  other's  subjects."  And  he 
refers  to  Gift  v.  Ma^on,  1  T.R.  ^S.  as  showing  that  -such  is  the 
maritime  law  of  England.  Tin-  leading  common  law  case  is  Pott*  v. 
Bell,  8  T.R.  548,  where  Sir  John  Niohott,  in  argument  (8  T.R.  556), 
cited  the  case  of  The  ''St.  Philip,"  in  which  the  Privy  Council 
refused  to  give  the  claimants  liberty  to  prove  that  the  goods  con- 
demned as  prize  had  been  bought  before  the  war.  /'off*  v.  /t</f. 
8  T.R.  548,  shows  that  if  the  defendant  had  in  Odessa  purrhasi-d 
goods  from  any  one  after  the  declaration  of  war,  and  had  brought 
them  from  Odessa,  they  would  not  have  be<  n  insurable.  In  Tlir 
"  Jonge  Pinter  "  (Musterdt),  4  Rob.  Rep.  Adm.  79,  83,  Sir  William 
Scott  says,  "  Without  the  licence  of  Government  no  communication, 
"  direct  or  indirect,  can  be  carried  on  with  the  enemy,"  yet  the 
Court  below  appears  to  have  considered  that  such  communication 
might  have  been  "meritorious"  (4  E.  &  B.  977).  Willison  v. 
Patteson,  7  Taunt.  439,  is  a  case  which  shows  how  very  strictly  the 
law  of  not  dealing  in  any  way  with  an  enemy  is  enforced  in  English 
Courts.  The  same  law  is  laid  down  by  American  writers.  In  2 
Wheaton's  Elements  of  International  Law,  p.  25,  it  is  said,  "  One 
"  of  the  immediate  consequences  of  the  commencement  of  hostilities 
"  is  the  interdiction  of  all  commercial  intercourse  between  the  sub- 
"  jects  of  the  States  at  war  without  the  licence  of  their  respective 
(i  Governments."  And  the  writer  then  gives  extracts  from  the 
judgment  of  Sir  W.  Scott  in  The  "  Hoop  "  (Cornelis),  1  Rob.  Rep. 
Adm.  196,  and  he  adds  (p.  32),  "  The  same  principles  were  applied 
"  by  the  American  Courts  of  justice  to  the  intercourse  of  their 
"  citizens  with  the  enemy  on  the  breaking  out  of  the  war  between  the 
"  United  States  and  Great  Britain."  He  illustrates  this  by  a  very 
strong  case  of  condemnation,  where  the  condemned  goods  were  pur- 
chased by  an  American  citizen  within  the  British  territory,  long 
before  the  declaration  of  war,  deposited  on  an  island  near  the 
frontier,  and,  after  the  commencement  of  the  war,  brought  away  by 
a  ship  hired  by  the  purchaser's  agents.  That  is  the  course  of 
conduct  which  the  Court  below  treats  as  meritorious  (4  E.  &  B.  977). 
The  law  is  laid  down  in  conformity  with  what  has  been  cited  from 
Wheaton  in  1  Kent's  Com.,  Part  i.  lect.  iii. ;  and  in  a  note  at 
p.  666  (4th  ed.)  it  is  said,  "  The  doctrine  goes  to  the  extent  of 
"  holding  it  unlawful,  after  the  commencement  of  war,  except  under 
"the  special  licence  of  the  Government,  to  send  a  vessel  to  the 
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ay's  country  to  bring  home,  with  their  permission,  one's  own 
•  j>io[«-rty  which  was  there  when  the  war  broke  out.  It  would 
"  bo  liable  to  seizure  in  tratuitu  a*  enemy's  property."  He  cite* 
fcjmf"  (Perry.,  ,*  (ranch  (Sup.  Vt.  U.S.),  155.  Thi« 
ai'j't-ars  to  In'  tin-  ease  referred  to  l>y  Dr.  Wheaton,  as  cited  in  tin- 
text  above.  In  Duer's  Law  and  Practice  of  Marino  Insurance,  lect. 
vi.  sec.  6,  dec.,  the  general  law  is  laid  down  similarly;  but  in  sec.  9 
a  leas  strict  view  appears  to  be  taken  of  the  case  "  of  a  subject  who, 
"  finding  himself  in  an  enemy '.•>  eountry  on  the  breaking  out  of  war, 
"  immediately  withdraws  himself,  with  hi*  property,  and  returns  to 
"his  native  country."  That,  however,  is  not  the  present  case. 
In  the  judgment  below  Touting  v.  Hubbard,  3  B.  <k  P.  291,  is  re- 
f erred  to.  Lord  Alvanley  there  in  effect  says  that  when  the  British 
Government  lays  an  embargo  on  the  ships  of  another  State,  a  British 
Court  must  act  upon  the  presumption  that  the  British  Government 
is  in  the  right  and  the  other  State  in  the  wrong;  and  that  in  A 
British  Court  of  justice  nothing  which  is  in  contravention  of  the 
embargo  can  be  enforced.  The  case,  as  far  as  it  applies,  which  is 
only  very  remotely,  is  in  favour  of  the  defendant. 

Then,  as  to  the  replication.  (Jcrvis,  C.J. — The  Court  wishe* 
first  to  hear  the  argument  against  the  plea.) 

Manisty,  for  the  party  denying  the  error  (plaintiff  below). 

It  appears  that  the  defendant  detained  the  vessel  beyond  the 
laying  days ;  there  is  therefore  a  clear  breach,  unless  the  declaration 
of  war  of  itself  dissolved  the  whole  contract.  But  that  is  not  so. 
It  is  true  that  in  general  it  is  illegal  to  trade  with  an  enemy,  and 
that  no  one  can  be  sued  for  non -performance  of  a  contract  when  the 
performance  has  become  illegal.  But  there  is  no  illegality  in  trad- 
ing with  an  enemy,  if  the  Queen's  licence  is  obtained  for  the  purpose. 
Here  it  is  not  averred,  as  was  averred  in,  Rfid  v.  Hoskin*,  4  E.  <fe  B. 
979,  that  no  licence  could  be  obtained.  The  case  is  as  if  a  statute 
prohibited  a  trading  without  the  Queen's  licence.  In  order  to  show 
a  violation  of  such  a  statute,  an  averment  would  be  necessary  that  no 
Queen's  licence  was  obtained.  (Pollock,  C.B. — In  the  present  case 
the  effect  of  the  Queen's  licence  would  be  to  supersede  the  general 
law.  It  would  seem  to  be  no  more  necessary  to  aver  that  such  a 
licence  could  not  be  obtained  than  to  aver  that  it  was  not  prac- 
ticable to  obtain  a  repeal  of  an  Act  of  Parliament.)  The  illegality 
here  shown  is  set  up  as  an  excuse  for  the  non-performance.  But  the 
defendant,  by  deferring  the  performance,  took  upon  himself  the  risk 
of  its  becoming  possible.  Nor  was  it  absolutely  impossible.  The 
ship  was  a  neutral  vessel,  and  might  have  safely  left  Odessa.  In 
Rctd  v.  Hoskins,  4  E.  &  B.  979,  there  never  was  a  possibility  of 
legally  performing  the  agreement.  If  there  be  several  ways  of  per- 
forming a  contract,  one  of  which  becomes  illegal,  that  is  no  excuse 
for  not  performing  it  by  some  of  the  other  ways.  (Cresswell,  J. — 
The  Court  below  appears  to  admit  that  the  contract  was  dissolved. 
Tou  seem  not  to  do  so.)  It  was  dissolved  only  in  a  particular  sense. 
(Crosswell,  J. — That  proposition  I  cannot  deal  with.  Pollock, 
C.B. — The  case  of  war  is  an  exception  implied  in  the  contract,  as 
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the  termination  of  life  is  an  exception  implied  in  many  other  con- 
tracts.) Could  it  be  implied  in.  a  contract  that,  if  war  were  pro- 
claimed and  a  peace  followed  almost  immediately,  the  contract  should 
not  be  performed?  The  exception  can  be  no  more  than  this,  that 
if  war  should  be  proclaimed  under  circumstances  making  it  impossible 
legally  to  perform  the  contract,  there  should  be  no  performance. 

As  to  the  replication.  The  first  Order  in  Council  allowed  a 
neutral  to  leave  an  enemy's  port  with  enemy's  goods.  The  second 
allowed  an  enemy's  ship  to  bring  enemy's  goods.  No  doubt  a 
licence  would  have  been  given  extending  the  same  privilege  to  British 
goods ;  and  it  may  be  contended  that  what  was  allowed  in  the  case 
of  enemy's  goods  would  be  allowed  in  the  case  of  British  goods.  The 
last  Order,  issued  while  there  was  yet  time  to  perform  the  contract, 
clearly  would  have  legalised  the  performance  of  the  contract.  That 
was  decided  in  Clementson,  v.  Blestig,  11  Exch.  135.  Indeed  the 
remarks  of  Martin,  B.,  in  that  case  would  appear  to  extend  to 
justifying  the  performance  even  without  the  Order  in  Council,  and 
thus  to  show  the  plea  absolutely  bad.  (Willes,  J. — Suppose  the 
charterer's  agent  at  Odessa  had  had  the  corn  in  his  hands,  but  was 
unable  to  get  it  on  board  without  employing  Russian  lighten  m  n, 
and  entering  the  corn  at  the  Russian  Custom-house,  and  paying 
Russian  duties.  Do  you  say  that  the  charterer  would  have  been 
excused  ?)  On  that  supposition  the  performance  would  be  illegal  but 
for  the  Queen's  licence. 

Mellish,  in  reply — If  there  had  been  a  licence  it  was  for  the  party 
insisting  on  that  fact  to  show  it.  That  would  be  so  as  to  the 
burthen  of  proof  (Holland  v.  Hall,  1  B.  <fe  Aid.  53),  and  the  rule  as 
to  the  burthen  of  averment  must  be  the  same.  The  question  on 
the  plea  is  really  whether  the  declaration  of  war  dissolved  the  con- 
tract. That  is  shown  to  be  so  on  the  authorities  already  cited,  to 
which  may  be  added  the  language  of  Lord  Ellenborough  in  Barker  v. 
Hodgson,  3  M.  &  S.  267,  270.  The  greatest  inconvenience  would 
arise  from  any  other  view.  How  long  is  the  party  to  wait? 

Then,  as  to  the  replication.  The  first  two  Orders  in  Council  had 
no  application  to  British  property  or  ships.  It  seems  to  be  urged 
that  these  would  extend,  in  spirit  at  least,  to  British  property  in  a 
neutral  or  British  ship.  But  that  this  was  not  so  is  clear  from  the 
issuing  of  the  third  Order  in  Council,  which  would,  in  that  view, 
have  been  unnecessary.  The  effect  of  the  third  Order  depends  upon 
the  same  question  as  the  validity  of  the  plea;  for  if  the  war  dis- 
solved the  contract  there  was  no  contract  at  the  time  when  the  third 
Order  issued.  Cur.  adv.  milt. 

Willes,  J.,  now  delivered  the  judgment  of  the  Court. 

This  case  was  argued  before  our  lamented  colleagues,  the  late 
Lord  Chief  Justice  Jervis  and  Baron  Alderson,  together  with  the 
Lord  Chief  Baron,  my  brothers  Cresswell  and  Crowder,  and  myself. 

Upon  the  argument  all  the  members  of  the  Court  were  unanimous 
as  to  the  result  of  the  judgment  we  ought  to  pronounce ;  but  in  con- 
sequence of  the  importance  of  the  case  we  took  time  to  consider  and 
state  our  reasons  for  that  judgment. 
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We  agree  in  the  opinion  of  the  Court  of  Queen's  Bench  that  if 
the  pi.  .1  I--  sMihY:«-nt.  tin-  i  -a  no  answer  to  it,  and 

in  their  reasons  for  that  opinion,  whi.-h  we  need  not  repeat. 

The  M  in  the  case  is  as  to  the  validity  of  the 

I>;irty  made  before  the  late 

i;  ii  war  between  an  Kn'_rli»h  merchant  and  a  neutral  shipowner, 
whereby  it  waa  agreed  that  tin  neutral  vessel  should  proceed  to 
Odessa,  a  port  of  Russia,  and  there  load  from  th<  freighter's  factors 
a  c<>m  •<>  of  \\heat.  seed,  or  other  ^rain.  and  proceed  therewith 

'mouth,  \\ith  usual  provisions  as  to  laying  days  and  demurrage, 
was  dissolved  by  the  \\ar  between  Kn«dand  and  Russia,  alleged  by 
the  charterer  in  his  plea,  \\hieh  is  to  Ite  taken  as  true  for  the  purpose 
of  the  present  disi -Ms-ion,  to  have  broken  out  before  the  vessel  arrived 
at  Odessa,  and  to  have  continued  up  to  and  during  the  time  when 
the  load!  HIT  was  to  have  tak«-n  place  :  it  bein«r  further  alleged  in  tin- 
plea  that,  from  the  time  war  was  declared,  it  became  and  waa  impos- 
sible for  the  charterer  to  perform  his  agreement  without  dealing  and 
tradinir  \\ith  the  Queen's  enemies. 

It  is  now  fully  established  that,  the  presumed  object  of  war  being 
as  much  to  cripple  the  enemy's  commerce  as  to  capture  his  property, 
a  declaration  of  war  imports  a  prohibition  of  commercial  intercourse 
and  correspondence  with  the  inhabitants  of  the  enemy's  country,  and 
that  such  intercourse,  except  with  the  licence  of  the  Crown,  is 

-al. 

Doubt,  was  thrown  upon  the  law  on  this  subject  by  the  case  of 
BfU  .  1798,  1  R.  &  P.  345,  where  Duller  and  Heath,  Js. 

(Rooke.  J..  ditsrittinit*-}.  held  that  an  insurance  of  goods  purchased 
in  Holland  during  hostilities  between  England  and  Holland  on  board 
a  neutral  ship  was  lawful.  That  case,  however,  was,  in  the  year 
1800,  overruled.  Lord  Kenyon  being  Chief  Justice,  by  the  Court 
of  King's  Bench  ii.  '/////.  s  T.T.  548:  which,  together  with 

the  great  case  of  The  ''Hoop"  (Cornelis),  1  Rob.  Rep.  Adm.  196, 
before  Lord  Stowell,  then  Sir  William  Scott,  upon  the  authority  of 
which  Potts  v.  Bell  was  decided,  has  restored  and  finally  established 
the  rule  already  mentioned,  that  one  of  the  consequences  of  war  is 
the  absolute  interdiction  of  all  commercial  intercourse  or  corre- 
spondence between  the  subjects  of  the  hostile  countries  except  by  the 
jK-rmission  of  their  respective  Sovereigns, 

The  cases  of  The  "  Hoop"  (Cornelis)  and  Potts  v.  Bell  further 
established  that  it  is  illegal  for  a  subject  in  time  of  war,  without 
licence,  to  bring  from  an  enemy's  port,  even  in  a  neutral  ship,  goods 
purchased  in  the  enemy's  country  after  the  commencement  of  hos- 
tilities, although  not  appearing  to  have  been  purchased  from  an 
enemy;  in  effect,  that  trading  with  the  inhabitants  of  an  enemy's 
country  is  trading  with  the  enemy.  And  in  the  case  of  The 
•p  "  (Cornells)  Lord  Stowell,  after  laying  down  the  rule  that 
trading  with  the  enemy,  except  under  a  royal  licence,  subjects  the 
property  to  confiscation,  and  citing  numerous  cases  in  support  of 
that  nile,  proceeds  to  say  (1  Rob.  Rep.  Adm.  216)— "  The  cases 
"  \\hich  I  have  produced  prove  that  the  rule  has  been  rigidly  en- 
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'  forced — where  Acts  of  Parliament  have  on  different  occasions  been 

'  made  to  relax  the  navigation  law  and  other  revenue  Acts ;  where 

'  the  Government  has  authorised,  under  the  sanction  of  an  Act  of 

•  Parliament,  a  homeward  trade  from  the  enemy's  possessions,   but 

'has  not  specifically  protected  an  outward  trade  to  the  same,  though 

'  intimately  connected  with  that  homeward  trade,  and  almost  neces- 

'  sary  to  its  existence;  that  it  has  been  enforced,  where  strong  claim 

'  not  merely  of  convenience,  but  almost  of  necessity,  excused  it  on 

'  behalf  of  the  individual ;  that  it  has  been  enforced  where  cargoes 

'  have  been  laden  before  the  war,  but  where  the  parties  have  not 

"  used   all   possible  diligence   to  countermand  the   voyage  after  the 

"  first  notice  of  hostilities ;  and  that  it  has  been  enforced  not  only 

"  against  the  subjects  of  the  Crown,  but  likewise  against  those  of  its 

"  allies  in  the  war,  upon  the  supposition  that  the  rule  was  founded  on 

"  a  strong  and  universal  principle,  which  allied  States  in  war  had 

"  a  right  to  notice  and  apply,  mutually,   to  each  other's  subjects. 

"  Indeed,  it  is  the  less  necessary  to  produce  these  cases,  because  it  is 

"  expressly  laid  down  by  Lord  Mansfield,  as  I  understand  him  "  (see 

Gist  v.  Mason,  1  T.R.  88),  "  that  such  is  the  maritime  law  of  England; 

"  and  he  who  for  so  long  a  time  assisted  at  the  decisions  of  that 

"  Court  "  (Prize  appeals),  "  and  at  that  period  could  hardly  have  been 

"  ignorant  of  the  rule  of  decision  on  this  important  subject,  though 

'*  none  of  the  instances  which  I  happen  to  possess  prove  him  to  have 

"  been   personally   present  at  those   particular  judgments.        What 

"is  meant  by  the  addition,  '  but  this  does  not  extend  to  a  neutral 

"  '  vessel,'   it  is  extremely  difficult  to   conjecture,   because  no  man 

"  was  more  perfectly  apprised  that  the  neutral  bottom  gives  in  no 

*'  case  any  sort  of  protection  to  a  cargo  that  is  otherwise  liable  to 

"  confiscation,    unless    under    the  express    stipulations    of  particular 

"treaties;   and  therefore  I  cannot  but  conclude  that  the  words  of 

"  that  great  person  must  have  been  received  with  some  slight  degree 

"  of  misapprehension." 

The  force  of  the  declaration  of  war  is  equal  to  that  of  an  Act  of 
Parliament  prohibiting  intercourse  with  the  enemy  except  by  the 
Queen's  licence.  As  an  Act  of  State,  done  by  virtue  of  the  preroga- 
tive exclusively  belonging  to  the  Crown,  such  a  declaration  carries 
with  it  all  the  force  of  law.  It  is  founded  upon  the  jus  belli  which 
Lord  Coke  (Co.  Lit.  11.  b.)  states  to  be  a  portion  of  the  law  of 
England,  adding  "  In  republic^  maximfc  conservanda  sunt  jura  belli." 
This  force  has  been  attributed  to  it,  amongst  other  cases,  in  Furtado 
v.  Rodgen,  3  B.  P.  191,  198,  where  Lord  Alvanley,  C.J.,  said, 
"  We  are  all  of  opinion  that  on  the  principles  of  the  English  law  it 
"  is  not  competent  to  any  subject  to  enter  into  a  contract  to  do 
"  anything  which  may  be  detrimental  to  the  interests  of  his  own 
"country;  and  that  such  a  contract  is  as  much  prohibited  as  if  it 
"  had  been  expressly  forbidden  by  Act  of  Parliament.  It  is  ad- 
"  mitted  that  if  a  man  contracts  to  do  a  thing  which  is  afterwards 
"  prohibited  by  Act  of  Parliament,  he  is  not  bound  by  his  contract. 
"  And  on  the  same  principle,  where  hostilities  commence  between  the 
"  country  of  the  underwriter  and  the  assured,  the  former  is  forbidden 
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fuliil    liis   contra  in    that   cai*e    it   wu*  held 

that  an  insurance  effected  in  Great  Britain  on  a  French  ship,  though 
before  the  oommeDoement  of  hostilities  lHi\\,-.n   •  .tain  and 

Oi   hind  the  insurer  to  indemnify  the  assured  against  a 
loss  hy   British  capture  in   tin-  subsequent   war,   although  the  policy 
contained   L'eneral  words  of  insurance  against  all  captures  and  de- 
ns of  princes,  without  any  exception  of  the  acts  of  the  insurers' 
own  Co\  eminent.     These  remarks  as  to  the  force  of  n  declaration  of 
;mi>h  a  complete  answer  to  tin-  dictum  attributed  to  one  of  the 
learned  judges  in  tin-  n-port  of  I'lnnnitxnn  \.  liltxsig,  11  Y.\  !i     !.".."». 
relied  upon  by  Mr.  Munisty   in   his  able   argument   f«>r  the   plaintiff. 
That  cane   itself  was  decided   on  the  ground  that,   by  the  terms  of 
the  declaration   of   war.    the   performance   of  the  contract   there   in 
question  was  permitted;  and  therefore  it  does  not  affect  tin    present 
discussion,  and  we  need  not  give  any  opinion  upon  the  point  there 
led. 

As  to  the  mode  of  operation  of  war  upon  contracts  of  affreight- 
ment made  In-fore,   but    which   remain  unexecuted  at,  the  time  it  is 
declared,  and  of  which  it  makes  the  further  execution   unlawful  or 
impossible,  the  authorities  establish  that  the  effect  is  Ho  dissolve  the 
Contract,  and  to  absolve  both  parties  from  further  performance  of  it. 
Such   was   the  opinion   of  Lord   Ellenborough,   at  a   time  when  the 
question  must  recently  have  often  occurred  and  been  well  considered 
and  understood,  in  Barter  v.  Ilo<I,/«,,>.   1S14,  :?  M.  &  S.  267,  270, 
where  it  was  held  that  the  prevalence  of  an   infectious  disorder  at 
the  port  of  loadinir.  and  consequent  prohibition  of  intercourse  by  the 
law  of  the  port,    were   not  sufficient  to  excuse  the  charterer  from 
loading;  and  Lord  Ellenborough,  in  delivering  judgment,  said,  "  The 
'  question  here  is,  on  which  side  the  burthen  is  to  fall.     If,  indeed, 
'  the  performance  of  this  covenant  had  been  rendered  unlawful  by 
'  the  Government  of  this  country,   the  contract  would  have  been 
'  dissolved  on  both  sides,  and  this  defendant,  inasmuch  as  he  had 
'  been   thus  compelled  to   abandon   his  contract,  would  have  been 
'excused  for  the  non-performance  of  it,  and  not  liable  to  damages. 
'  But  if  in  consequence  of  events  which   happen  at  a  foreign  port 
'  the  freighter  is  prevented  from  furnishing  a  loading  there,  which 
'he  has  contracted  to  furnish,  the  contract  is  neither  dissolved,  nor 
'  is  he  excused  for  not  performing  it.  but  must  answer  in  damages." 
A    similar   opinion    was  expressed    by    the   same   eminent  judge   in 
Atkinson    v.    Ififchfe,    10  East,    530.     Lord   Tenterden   also,    in    his 
work  on  Shipping  (10th  ed.  by  Serjeant  Slice,   p.  426;  6th  ed.,  p. 
427),  states  the  law  thus,  "Another  general  rule  of  law  furnishes  a 
dissolution  of  these  contracts  "  (i.e.,  for  the  carriage  of  goods  in 
merchant  Khij*)   ''  by   matter  extrinsic.      If  an  agreement  be  made 
'  to  do  an  act  lawful  at  the  time  of  such  agreement,  but  afterwards, 
'  and  l>efore  the  j* •rformance  of  the  act.  the  performance  be  rendered 
'  unlawful   by   the  Government   of   the  country,   the  agreement  is 
'  absolutely  dissolved.       If,  therefore,  before  the  commencement  of 
'a  voyage,  war  or  hostilities  should  take  place  between  the  State 
'  to  which  the  ship  or  cargo  belongs,  and  that  to  which  they   are 
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'  destined,    or  commerce   between   them  be  wholly   prohibited,   the 
'  contract  for  conveyance  is  at  an  end,  the  merchant  must  unladen 
'  his  goods,  and  the  owners  find  another  employment  for  their  ship. 
'  And  probably  the  same  principles  would  apply  to  the  same  events 
'  happening  after  the  commencement  and  before  the  completion  of 
'  the  voyage,  although  a  different  rule  is  laid  down  in  this  case  by 
'the  French  Ordinance."     It  may  be  added  that  the  cases  above 
put  by  Lord  Tenterden  cannot  be  treated  as  isolated  propositions,  but 
as  instances  of  the  general  principle  of  law  with  which  they  are  pre- 
faced.    Chancellor  Kent  also,  in  his  Commentaries,  3rd  vol.,  p.  248, 
4th  ed.,  after  stating  that  "the  contract  of  affreightment  may  be 
"  dissolved  without  execution,   not  only  by  the  act  of  the  parties, 
"  but  in  many  cases  by  the  act  of  the  law,"  proceeds  to  state  that, 
inter  alia,  war,   making  performance  unlawful  or  impossible  either 
before  or  after  its  commencement,  dissolves  the  contract.     The  same 
distinguished   person   held,  in   the  Court  of  Errors,   in   New  York, 
that  a  contract  of  partnership  with  a  foreigner  was  absolutely  dis- 
solved by  the  breaking  out  of  war  between  the  two  countries.     (See 
Griswold  v.   Waddington,    16  Johnson,  438.        See  the  case  below, 
15  Johnson,  57.) 

Further,  there  is  very  high  authority  for  saying  that  the  removal 
of  merchandise,  even  though  acquired  before  the  war  from  the 
enemy's  country,  after  knowledge  of  the  war,  without  a  royal  licence, 
is  generally  illegal.  This  was  laid  down  at  the  Cockpit  in  1747,  in 
the  case  of  The  "St.  Philip"  (referred  to  and  stated  by  Sir  John 
Nicholl  in  his  learned  argument  in  Potts  v.  Bell,  8  T.R.  556),  where 
the  Lords  Commissioners  of  Appeal,  present  Willes,  C.J.,  refused  to 
give  the  claimants  liberty  to  prove  that  their  goods  were  bought 
before  the  war.  The  same  law  was  laid  down  by  Mr.  Justice  Story 
in  The  "  St.  Lawrence,"  1  Gallison  (U.S.),  467,  and  The  "  Joseph  " 
(Sargent),  1  Gallison  (U.S.),  545.  See  also  Willard  Phillips'  very 
able  work  on  the  Law  of  Insurance,  3rd  ed.  1  vol.  p.  137,  et  seg. 
The  cases  before  Lord  Stowell  of  The  "  Juffrow  Catherina" 
(Hansen),  5  Rob.  Rep.  Adm.  140,  and  The  "Madonna  dell  Grade" 
(Copenzia),  4  Rob.  Rep.  Adm.  195,  in  which  that  great  judge 
fastened  upon  peculiar  circumstances  to  exempt  the  claimants  from 
the  operation  of  the  general  rule,  tend  strongly  to  confirm  its 
applicability  in  all  cases  in  which  trade  or  intercourse  with  the 
enemy  after  knowledge  of  the  war  is  involved  in  the  shipment.  And 
in  such  cases  the  circumstances  of  previous  purchase  seem,  as  a 
general  rule,  to  be  matter  for  the  consideration  of  the  Crown  in  its 
clemency  alone. 

The  law  as  to  trading  with  the  enemy  was  considered  and  acted 
upon  by  the  Court  of  the  Queen's  Bench  in  Reid  v.  Hoskins,  4  E.  &  B. 
979,  a  case  identical  in  its  facts  with  the  present,  except  that  the 
shipowners  in  that  case  were  British  subjects.  It  was  there  decided 
that  the  contract  was  dissolved,  and  the  parties  absolved  from  its 
performance,  among  other  reasons  stated,  because,  without  any 
previous  default  on  the  charterer's  part,  performance  had  become 
illegal  by  the  declaration  of  war  and  its  consequences.  But  it  wa* 
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also  in  that  case  stated,  in  the  judgment  <>f  t!,.-  Court,  to  be  in 

•    ill.-  ship  w.  i  subjects,  because  it  was, 

•iuty  of  the  captain,  "  as  soon  a* 

"In-    luaid    i>f    tin-    declaration    ,,•  ..    and    to 

at  Odessa  in  tin-  IIOJK- 

i'taining  a  cargo,  although  h<    •  foly  have  done  BO  if  he 

"had    not    U-en    a    Hritish    subject,   and    tin-    ship    had   been    neutral 
"  pr«-j  -         the    result    of    that     case    in    t;  Meiich 

'.   and   the    Kxchequer  Chamber 
V.     llti<kii:         fl     !        |      I'.  I    'ill     \.      /{itntfin     (in     IJ.B.,     5 

it   TIL  ..i,d  in  Kxd,.  Ch.,  r,  K.  A-  B 

We  entiieiy  <on, Mir   ill  tin-  in    Id  it!  \.    Ihxkin-.    I    I'..    .V    H. 

nd    in  the   reasons   advanced    in   the  judgment,    cither  of   which. 

would     in     our    opinion     have     Uvn     sufficient.       The     fat  t 

a  duty  of  the  master  in  that  case  to  leave  Odessa,  and 

that  he  could  not  have  received  a  caiL'o  without   dealing  and  trading 

with   the   enemy,   was   a  sufficient    ground    for   the   decision    that    hi* 

owners    could    not    I.C>Y.T   a;_rain-t    the    charterer   for   not   loading   a 

which   he  could   not    lawfully   have   received.      Hut   that   was  not 

the  oulv  i-  in  the  judgment,  by  which  it  could  have  been 

supported.     The  argument  whirh  was  again  urged  in  this  case,  that, 

apart     from    any    eonsiderat ions    affecting    the    shipowner    only,    the 

i.l  l.y  leason  of  the  law  also  forbidding  the  charterer 

t..  load  a  car;:o.  and.  as  a  consequence  of  that  prohibition,  dissolving 

the  charter  party   and   absolving   hoth    parties  from  further  {XTfonn- 

aife.   remains  to  be  considered. 

In  order  to  escape  the  application  of  this  latter  argument,  founded 
upon  the  principles  aliove  stated,  it  is  WKC.-SS.IIV  for  the  shipowner 
Mish  that  the  plea  of  the  charterer  cannot  be  true  in  alleging 
an  impossibility  of  |«-rformanee  without  dealintr  and  trading  witli  the 
enemy,  or.  in  other  words,  that  the  charterer  could,  but  for  some 
default  of  his  own.  and  notwithstanding  the  war,  have  fulfilled  his 
contract  in  a  lawful  manner. 

We  proceed  to  consider  the  arguments  advanced  for  that  purpose. 
In  tin'  first  place,  it  is  said  that  the  contract  admitted  of  liein-r 
fulfilled  after  the  war  by  purchasing  the  cargo  from  Her  Ma; 
subjects,  or  those  of  her  allies  at  Odessa,  who  may  have  had  wheat, 
-i  ed.  or  other  grain  which  they  were  willing  to  dispose  of,  and  may 
have  been  about  to  leave  the  enemy's  country.  And  it  is  assumed 
that  the  charterer  mi-_'ht  lawfully  have  purchased  the  cargo  from 
such  persons,  and  lawfully  have  shipped  it  when  so  purch 

imiiiL'.    for   artrument's  sake,    that    this   assumption    il 
in  point  of  law   (which,  independently  of  express  authority,   we  should 
have    doubted,    inasmuch   as    persons    inhabiting   an   enemy's   country 
are  ftrinni  far  |J  Thr  ''  lii-rtmn  "   (Dunn),    1   Hob.   Hep.  Adm. 

|n|:  .md  e\.-n  the  (Jin-en's  subjects  become  enemies  if  they 
remain  and  trade  in  the  enemy's  country  after  they  know  of  the 
breaking  out  of  war  (see  O'.VW//  v.  I  Camp.  4.s>>_')).  still  it 

should  seem  a   harsh   and   inequitable  position  that   the  charterer,   by 
no  wronpful   act   or  default  of  his  own,   but  by  th<>  unquestionably 

10 
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rightful  act  of  his  Sovereign  in  declaring  war  in  the  exorcise  of  her 
undoubted  prerogative  against  a  public  enemy,  should  be  reduced  t<> 
the  necessity  of  seeking  out  at  his  peril  in  an  enemy's  country  persons 
who  had  themselves  acquit vd  the  goods  "before  war,  and  were 
possessed  of  them  under  circumstances  which  established  a  right  to 
remove  them  from  the  enemy's  country  without  a  licence. 

What  if  it  had  happened  that  then'  \\ere  no  British  or  French 
subjects  in  the  enemy's  country  having  such  property  in  their 
possession  to  sell,  or,  if  there  were,  that  the  charterers  had  purchased 
from  one  professing  at  the  time  of  the  sale  that  he  \vas  about  to 
depart,  but  who  afterwards  remained  so  as  to  acquire  the  character 
of  an  alien  enemy?  Without,  however,  resorting  to  that  supposi- 
tion, it  is  enough  to  refer  to  Pnttx  \.  IhfJ,  1  T.l».  SS.  already  cited, 
where  it  was  expressly  decided  that  goods  purchased  in  the  enemy's 
country  after  the  war  broke  out,  though  not  from  enemies,  could 
not  without  a  licence  lawfully  be  shipped  thence  during  the  war  even 
in  a  neutral  vessel. 

Moreover,  it  is  not  correct  to  say  that  the  charterer,  even  if  he 
could  have  succeeded  in  lawfully  acquiring  the  goods,  could  have 
lawfully  shipped  them,  if  doing  so  involved  dealing  or  trading  with 
the  enemy.  It  is  more  than  likely  that  the  cargo  could  not  have 
l>een  put  on  board  without  passing  through  the  enemy's  Custom-house 
and  paying  export  duties.  The  passing  it  tli rough  the  Custom  house 
and  obtaining  a  Russian  permit  for  its  shipment  might  have  been  but 
a  slight  case,  still  it  would  have  been  a  case  of  dealing  with  the 
enemy.  The  payment  of  export  duties  would  have  supplied  him 
directly  with  the  means  of  carrying  on  the  war.  If  that  were  proved 
to  be  necessary  in  point  of  fact,  it  would  sustain  the  defence  raised  by 
the  plea.  That  it  is  not  a  far-fetched  supposition  appears  by  the 
fact  mentioned  in  Abbot  on  Shipping,  by  Slice,  10th  ed.  p.  437, 
that  in  this  very  case  it  was  proved  at  the  trial  at  York,  before 
Platt,  R.,  that  the  cargo  could  not  have  been  shipped  without  pay- 
ment of  export  duties  to  the  Russian  Government,  a  fact  which, 
though  not  directly  admissible  into  the  argument,  suggests  a  case 
capable  of  proof  under  this  plea,  and  in  which  the  charterer  would. 
according  to  the  principles  already  stated,  he  absolved. 

Another  case  may  be  put  to  illustrate  the  extreme  hardship  and 
injustice  of  forcing  a  British  subject  into  such  straits  as  those  sug- 
gested in  the  argument  for  the  plaintiff,  vix.,  that  of  one  who  had 
chartered  several  neutral  ships  for  which,  after  the  war,  he  had 
purchased  cargoes  as  they  arrived,  through  himself  or  any  other 
British  subject  remaining  in  Odessa  for  that  purpose.  Whatever 
British  subjects  so  remained  and  traded  in  the  enemy's  country  would 
be  in  imminent  danger  of  acquiring  a  hostile  character. 

In  our  opinion,  therefore,  the  first  argument  on  behalf  of  the 
shipowner  is  not  maintainable. 

It  was,  however,  further  argued  that  the  breach  of  contract  in 
question  was  brought  about  not  altogether  by  war,  but  partly  by 
the  default  of  the  charterer  himself  in  not  providing  a  cargo  before 
the  war  and  keeping  it  until  the  war,  and  thereafter  until  the 
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of  tin-  neutral   vessel,   then  to  U    lawfully   loadi-d    in    |,ui  -nance 

i  party. 

Hut  assuming'  again,   for  the  sake  of  argument,   that   this  result 
would    follow    iii    point    of   law    if   tin-   charterer    had    |.ro\i.|..|    a 
before    the   war,    is    it    tun-    that    In-    has    hem    -/uilty    of    ili-fanl: 
ill-fault    to   affect    him   with   injurious  consequences  oiiL'ht   to   In-  either 
'  with  tl  \\ho  claims  to  hem-tit  by  it  or  n 

duty   imposed   by   law.      Not  buying  the  corn   w 
iner,  because  it  wa«  ••  -tipulated   hy  tin-  charterer  that 

•>'ild   have  all  tin-   layiiiL'  days  within   which   to   provide  and  shift 
|O}  j  and  no  breach  of  that  cunt  ract  bad  been  committed  when  the 
•••ok    place.      And.   so   far  from    its  being  a    wrong  or  default  in 
point    of   duty,    apart    from  the  contract.   n<>t    to   have  so  provided   a 
it  might  have  l*»en  a  prudent  and  rightful  act  for  the  charterer, 
antii-ipatinjMhe  war,  to  abstain  from  trading  with  the  inhabitants  of 
intry.  and  to  remove  himself  and  bis  property  before 
the    war    be-all. 

To  impose  upon  the  charterer  the  necessity  of  providing  a  cargo 

the  war.  and  of  keeping  that  cargo  until  the  war,  and  nft<-r- 

wards  until  tin-  arrival  of  the  vessel,   apart  from  any  difficulty  as  to 

dmling  with  the  enemy  in  shipping  it.   would  be  to  compel  one  of 

subjects  to  do  what  ho  has  not  contracted  to  do,  in 

order  to  save  himself  from  l>eing  unable  to  perform  his  contract  by 

•i   of  the   possible-  event  of  a   declaration    of  war,    intended    to 

injure  the  Queen's  enemies,  not  her  own  subjects  nor  those  of  her 

ally. 

The  dictum  of  Lord  Alvanley  in  Tonfmff  v.  Ifubbard,  3  B.  <fe  P. 
•J'.M.  ."•<>•_'.  cited,  on  behalf  of  the  shipowner,  in  support  of  this  argu- 
ment, was  applied  by  that  learned  judge  to  a  totally  different  state 
of  facts.  There  a  Swedish  vessel  had  been  chartered  by  a  British 
subject  to  proceed  to  a  port  abroad  and  take  in  a  cargo.  An 
embargo  of  a  hostile  character  wa«  laid  by  the  British  Government 
upon  Swedish  vessels,  which  prevented  the  chartered  vessel  from 
proceeding  to  her  destination  for  such  a  period  as  would,  by  reason 
of  delay,  in  the  absence  of  excuse,  have  disentitled  her  to  receive 
a  cargo  at  the  port  of  loading.  She  proceeded  thither,  nevert! 
after  the  embargo,  but  did  not  receive  a  cargo  from  the  charterer. 
And  in  an  action  subsequently  brought  by  the  Swedish  shipowner 
against  the  British  charterer  for  not  loading,  it  was  hold  that  the 
former  could  not  recover  by  reason  of  his  delay,  and  that  he 
could  not  set  up  th<-  British  embargo  as  a  justification  for 
default.  That  dictum,  explained  by  the  subject  matter,  is  therefore 
inapplicable. 

In   this  case,  again,   supposing  that  the  charterer  had  obtained 
property  before  the  war.  and  kept  it  in  the  enemy's  country  with  the 
intention  of  fulfilling  his  contract  when  the  vessel  arrived,  were  there 
I  wen-  then-  not.  the  same  difficulty  as  is  before  pointed  out  would 
arise  as  to  its  shipment  without  passim:  throuirh  the  enemy's  Custom- 
house,  and  possibly  payinir  export  duties  to  the  hostile  Government. 
It   is   clear    thnt    the   charterer  could    maintain    i>o  action    nerainst 
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the  shipowner  for  refusing  to  take  on  board  a  cargo  which  the 
charterer  could  load  only  by  dealing  and  trading  with  the  enemy; 
and,  on  the  other  hand,  neither  ought  the  shipowner  to  maintain  an 
action  against  the  charterer  for  not  doing  so. 

This  is  not  an  unequal  law,  because  if  war  had  broken  out 
between  the  Czar  and  the  King  of  the  Two  Sicilies,  instead  of  Her 
Majesty,  the  vessel  would,  areonling  to  the  principles  stated  above, 
have  been  absolved  from  iroing  to  Odessa,  and  might  forthwith  have 
proceeded  upon  another  voyage.  Kven  the  common  principle  of 
reciprocity  therefore  points  out  that  a  similar  indulgence  ought  to  be 
allowed  to  the  merchant  when,  in  consequence  of  war  declared  by  his 
Sovereign,  he  is  involved  in  like  difficult  !<•-.  I'nder  such  circum- 
stances, in  all  ordinary  eases,  the  more  convenient  course  for  both 
parties  seems  to  be  that  both  should  IK'  at  onco  absolved,  so  thai 
each,  on  becoming  aware  of  the  fact  of  a  \\ar.  the  end  of  which 
cannot  be  foreseen,  making  the  voyage  or  the  shipment  presumably 
illegal  for  an  indefinite  period,  may  at  once  be  at  liberty  to  engage 
in  another  adventure  without  \\aiting  for  the  bare  pOMibility  of  the 
war  coming  to  an  end  in  sufficient  time  to  allow  of  the  contract  being 
fulfilled,  or  some  other  opportunity  of  lawfully  performing  the  <  <>n 
tract  perchance  arising.  The  law  upon  this  subject  was  doubtless 
made,  according  to  the  well-known  rule,  to  meet  cases  of  ordinary 
occurrence,  and  in  times  when  to  permit  trading  with  the  enemy 
even  through  neutrals  was  the  exception,  not  the  rule.  These  con- 
siderations may  explain  the  origin  of  the  rule  authoritatively  laid 
down  in  the  books  as  to  war  at  once  working  an  absolute  dissolution. 

A  distinction  was  suggested  between  the  lirst  alleged  breach  of 
contract  in  not  loading  the  vessel,  and  the  second  breach  for  de- 
murrage. Inasmuch,  however,  as  the  second  breach  would  be 
proved  by  showing  that  the  vessel  remained  in  the  loading  port 
without  being  loaded  during  the  demurrage  days,  no  one  being  there 
to  act  on  the  part  of  the  charterer,  we  think  that  that  breach 
amounts  to  nothing  more  than  an  averment  that  the  vessel  was  not 
loaded  during  those  days;  and  so  it  stands  upon  the  same  footing  as 
the  first  alleged  breach  for  not  loading  the  vessel  during  the  laying 
days. 

We  are  of  opinion  that  for  a  British  subject  (not  domiciled  in  a 
neutral  country,  which  the  defendant  cannot  be  presumed  to  have 
been)  to  ship  a  cargo  from  an  enemy's  port  even  in  a  neutral  vessel, 
without  licence,  is  an  act  prim  a  facie  and  under  all  ordinary  circum- 
stances dealing  and  trading  with  the  enemy,  and  therefore  for- 
bidden by  law  :  that  it  lies  on  the  person  alleging  it  to  be  lawful  in 
the  particular  instance  to  establish  the  circumstances  which  make 
it  so;  and  that,  in  the  absence  of  proof  that  it  was  lawful,  neither 
a  British  subject  nor  an  alien  friend  can  found  any  action  upon  the 
fact  of  its  not  having  been  performed. 

The  Sovereign  of  this  country  has  the  right  to  proclaim  war. 
with  all  its  consequences,  enforcing  or  mitigating  them  either 
generally  or  in  particular  instances  as  may  be  thought  best  by  the 
Government.  One  of  those  consequences,  not  removed  or  dispensed 
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.y   any    treaty.   Older   in   Council,    or  licence,   or  by   any  K 
:iigtanoe  of  necessity   in   the  j.arn.-ul.ir  case,  is  that  trad* 
dealing  with  the  enemy,  in,  ,|.  are  forbidden. 

'I'ln-  plea  alleges  that    tin-  ...i  ,ld  not  have  been  fulfilled 

without   Mirh   (lfalinur  ami   tra.lr.     That,   as  \\x-  liave  already  shown 
upon  L'riiiinds  not  considered  in  th<-  ju<l^!ii.-nt  (.f  the  Court  of  (} 
Hi-iirh.   may   he  true.      If  it    may.   then.   ina>mu<-h   a-   the  lau    j  . 
what  ii  oimmamU.  and  effects  that  purjioM-  in  cases  like  the  present, 
liv  (lisvuU  inu'  «-"iitracts  whieh  pivsumaUy  cannot   I >e  executed  witlj-.ijt 
dealing  and  trading  with  the  enemy,  tin-  -efficient. 

^'    tli-  the  judgment  of  the  Court  below,  and  give 

jud-rnu-nt    lor   the   defendant. 

.Fudjrnient  reversed. 

Ih.-   ni.Klcrn  leading  cases  will  be  found  fully  discuwcd 
in  |»j>.    1 1 1-143 


ACTIONS   BY   AND   AGAINST   ALIEN 
ENEMIES. 

((()  RIGHT  TO  SUE. 

[The  general  rule  is  that  no  action  can  be  maintained  either  by, 
or  in  favour  of,  an  alien  enemy.  A  plea  of  alienage  to  an 
action  on  an  insurance  policy  brought  in  the  name  of  an 
English  agent  for  his  principal,  an  alien  enemy,  is  a  good 
plea,  especially  where  such  interest  appears  on  the  record  ; 
and  a  replication  to  such  plea,  that  such  alien  enemy  is 
indebted  to  such  agent  for  more  money  than  the  value  of 
the  property  insured,  cannot  be  supported.] 

IJAI'IIAKL  BRANDON  v.   NESBITT. 

COURT  OK  KIM.'S  HKNCH.  6  DURNFORD  AND  EAST'S  TERM 

17!H.  KKPUKTS,    23. 


THIS  was  an  action  on  a  policy  of  insurance  on  goods  mi  board  the 
"  Greyhound,"  an  American  ship,  at  and  from  London  to  Bayonne  ; 
there  was  an  averment  in  the  declaration  that  the  policy  was  effected 
for  the  benefit  and  on  the  account  of  David  Brandon,  Isaac  &  David 
Valery,  Samuel  &  Moyza  D'  Abraham  Nunes,  Castro  Leon  &  Co., 
Solomon,  David,  &  Joshua  Brandon,  and  N.  Pimental  &  Co.,  who 
were  interested  in  the  goods  ;  and  another  averment  that  the  ship  was 
captured  as  prize.  The  defendant  pleaded  that  "  the  persons  interested 
"  in  the  goods  were  aliens  born  in  foreign  parts,  to  wit,  at  Bayonne, 
"  in  France,  out  of  the  allegiance  of  the  King  of  Great  Britain,  and 
"within  the  allegiance  of  a  foreign  Sovereign,  to  wit,  the  French 
"King";  and  before  the  ship  sailed,  a  public  and  open  war 
commenced  and  was  carried  on  between  our  King  and  the 
pei-sons  exercising  the  powers  of  government  in  France,  and 
that  the  persons  interested  were  inhabiting  and  commorant 
in  France  tinder  the  government  of  the  persons  exercising 
the  powers  of  government  in  France,  and  that  they  are 
enemies  of  our  King,  and  adhering  to  the  King's  enemies,  &c. 
There  was  another  plea,  in  which  it  was  alleged  that  the  persons 
were  living  in  France  and  enemies  (without  saying  that  they  were 
aliens  born),  and  that  the  goods  were  sent  from  London,  after  the 
commencement  of  the  war,  for  the  purpose  of  being  landed  and 
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.  orv<l  iii  I  King'h  enemies.  Ac. 

:   ].l«-a  st.  ill.-  per-,  . -ted  in 

il:-    insurance  were  before  the  .t  of  the  war,  and  at  the 

.t    of  the   suit.   sevciall  .  -pect i vi-ly  indebted  to  the 

I'laintijf   in   «i  •  •_'  the   re-pe<-tivc    interest* 

of  those  persons  in  the  goods  insured,  specifying  what  sum  was  due 
t«>  the  plaint  iff  from  « -a.  h  of  those  persons  respe. 
tion  t<>   tla-  second   plea  stated  that  the  exportation  of  the   goods 
which   consisted   of  musli:  ^  of  calico,  <fec.,   was  n««t 

prohibited  \>\  any  law  at  the  time  of  the  policy,  and  that  they  were 
put  on  board  the  ship  IH-I'OIV  the  comim-nccment  of  the  war  for  the 
purpose  of  U-iiiLr  carried  on  the  said  \oyage,  Ac.  To  t 

us  there  was  a  general  demurrer,  and  joinder  in  demurrer. 
\\    -nl    (in   la.-t    Trinity    term),    in    support    of   the    dem<i   i          A 
ol>j.  II  probably  be  made  to  the  defendant'-  pleas,  it  will  be 

-how  that  they  can  l»e  -upported.  In-fore  any  oliserval. 
mad.-  on  the  effect  of  the  replications.        With  regard  to  the  first 

plea,  it   i-  a  •_' 1  plea  in  liar  to  the  action  (and  not  merely  a  plea  in 

aliatvment)  to  say  that  the  plaintiff  who  hrin<_r<  the  action  is  an  alien 
liorn.  and  at  eiimitv  with  the  Kin;;  (Lit.,  sees.  196,  198;  Co.  Lit. 
PJ7//.  1  !».»/,:  Dy.  i'/* !  (Jill-.  II  06  j  1  Bft*  Abr.  p.  4;  Comb. 

•-'I:'.  :;;•}  :  M,  '  i|-,7//V///iy.  Salk.  46  and  1  Lord  Raym.  282  ;  1  Com. 
\l>at«?ment"  (K.  4)).  This  plea  is  founded  on  L'ood  policy. 
It  is  to  prevent  the  property  sued  for  l>einjr  carried  out  of  this  country 
h  the  enemy.  Now.  the  persons  \\hc-  are  interested  in  tin- 
goods  H  .lid  whose  interest  is  stated  in  the  declaration  as 
the  foundation  of  the  action,  aie  in  reality  the  plaintiffs  in  this  c 
because  it  there  apju-ars  that  the  plaintiff  sues  for  the  benefit:  and, 
as  far  as  respects  thi-  «|uesti«iii.  it  is  immaterial  whether  they  sue  in 
their  own  name  or  in  that  of  their  agent.  It  was  necessary  that  tin- 
agent  should  brinj:  the  action  in  his  name,  because  the  contract  of 
insurance  was  formerly  made  l/y  him,  and  it  was  necessary  to  aver  that 

>  were  intere-  LUM  the  contract  of  insurance 

substantially  made  with  them.  But  if  they  cannot  maintain  an  action 
in  their  own  names,  on  account  of  their  alienage,  neither  can  they 
in  the  name  of  their  trustee;  if  the  law  will  not  j>ermit  them  to  sue 
directly,  they  cannot  effect  the  same  thing  indirectly.  The  same 
mischief  is  equally  to  IK-  apprehended  from  both:  and  to  determine 
that  an  alien  enemy  can  sue  here  l>y  means  of  a  trustee  will  be  to 
furnish  a  means  of  evading  the  policy  of  our  law.  The  same 
argument-  and  the  same  policy  equally  apply  to.  and  equally  support, 
the  second  plea,  which  only  differs  from  the  former  in  this  resj>ect, 
that  instead  of  averring  that  tho-e  |t-rsons  \\rre  aliens  Ixirn.  it  merely 
t«-s  that  they  are  the  Kind's  enemies,  that  they  are  resident  in 
nee.  and  that  the  goods  in  question  t  out  of  this  kingdom 

after  the  commencement  of  the   war.     According  to  the  author 
cited,  these  good-  w«-re  forfeited  to  the  Crown  l.y  way  of  reprisal  as 
lieini:  the  probity  of  alien  eiwmie-  :    if  K>,   it   was  illegal  to  send  them 
out  of  the  kingdom,  and  consequently  any  insurance  to  protect  the 
of  those  goods  to  the  King's  enemies  must  also  be  illegal. 
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It  is  even  doubtful  whether  or  not  the  sending  of  these  ^uuls  to  the 
King's  enemies  be  not  higli  treason,  as  furnishing  the  enemy  \\ith 
arms,  <fec.,  or  other  necessaries  (Post.  217).  But  if  it  do  not  amount. 
to  treason,  at  all  events  the  contract  of  insurance  founded  on  this 
illegal  consideration  is  void.  If,  then,  the  pleas  be  good,  the  next 
question  is,  whether  there  be  anything  contained  in  the  replications 
to  avoid  the  effect  of  them.  On  the  replication  to  the  tirst  plea  it  will 
be  contended,  on  behalf  of  the  plaintiff,  that  he  lias  a  lien  on  the  goods 
which  were  the  subject  of  insurance;  but,  unless  the  principal  himself 
can  make  a  good  title  to  the  property,  no  other  person  can  have  a 
lien  upon  it  on  his  account.  The  agent  cannot  have  a  better  title 
than  his  principal;  and  it  has  been  shown  that  the  principal  in  this 
case  has  none.  And  if  the  replication  mean  to  assert  that  the  plaintiff 
himself  has  an  iusurable  interest  in  the  goods,  then  the  replication  is 
bad,  because  it  is  a  departure  from  the  declaration,  whic.li  avers  tin- 
interest  to  be  in  the  principal.  As  to  the  other  replication,  the  prin- 
cipal arguments  \\hieh  support  the  second  plea  dot  my  this  replica 
tion  ;  the  only  new  matter  introduced  being  the  circumstance  that 
the  goods  were  shipj>ed  on  board  before  the  commencement  of  the 
war  ;  but  that  cannot  vary  the  case,  because  it  was  illegal  to  send 
them  to  the  enemy  after  the  war  was  begun. 

Giles,  contra — It  may  be-  admitted  that  the  plea  of  alien  born 
is  a  plea  in  bar,  though  it  is  to  be  observed  that  it  was  said  in  W<-.lls 
\ .  II 'iltiuins,  1  Lord  Ravin.  283,  that  it  is  a  plea  not  to  be  favoured. 
lint  there  is  no  instance,  in  which  such  a  plea  has  been  pleaded, 
imputing  the  disability  to  a  third  person,  who  is  not  the  plaintiff  on  t  he 
record  ;  in  all  the  cases  the  disability  has  been  imputed  to  the  party 
who  contracts.  In  the  case  of  an  executor,  indeed,  it  may  lie  pleaded 
that  the  testator  was  an  alien  enemy,  but  the  executor  is  considered 
as  the  legal  representative  of  the  testator,  and  as  the  person  to  whom 
the  benefit  of  the  contract  is  by  law  transferred.  But  the  Court 
will  not  take  notice  of  beneficial  interests  in  other  persons  than  the 
plaintiff  in  order  to  work  the  injustice;  and  here  the  parties  inter 
ested  in  tlTe  goods,  and  to  whom  the  disability  of  suing  is  imputed, 
were  not  the  contracting  parties.  And  though  in  Winch  \.  AYr////. 
1  East,  619,  the  Court  took  notice  of  the  cestui  que  tntxf.  that  was 
done  in  order  to  prevent  injustice,  whereas  if  it  be  done  here  it 
will  be  to  work  injustice.  But  even  if  the  Court  can  take  notice  of 
the  beneficial  interests  of  these  persons  and  consider  them  as  the 
real  plaintiffs  in  the  action,  still  this  plea  of  alienage  is  bad,  bein<_' 
pleaded  to  a  contract  of  insurance.  At  the  time  when  this  contract  was 
entered  into,  which  was  before  the  passing  of  the  statute  33  Geo.  III. 
c.  27,  the  insurance  of  enemy's  property  even  in  time  of  war  was  not 
illegal  (see  Mr.  Giles's  argument  on  this  subject  in  Bristow  v.  Towers, 
6  T.R.  37).  Then  if  it  were  a  legal  contract,  the  law  will  provide  the 
parties  with  a  remedy  by  action  to  enforce  it.  And  therefore  whether 
the  alien  in  such  a  case  sue  in  his  own  name,  or  in  that  of  his  agent, 
the  plea  of  his  being  an  alien  born  cannot  be  set  up  as  a  legal  bar 
to  the  a-otion.  An  alien  in  league  may  buy  and  sell  here,  and  may 
maintain  a  personal  action  (Co.  Lit.  1296).  If,  however,  the  Court 


RAPHAEL  I.I;\M">\   -    NKsurn 

• 

hhollld   !*•  •  ••    plea   can    In-   Mtlppoi  ! 

give*  i    (..   it  that  the 

plaintiff  \vln>  in. 1. 1.    id.-  i. .mi. u  I   wa-  an  alien  born,  and  is  tli'; 
1'it. in  -itiii^' ;  Imt  that   other  pcisoiis.    who  arc  beneficially  interested   in 
the  g<>  •        dien  :    l>ut  tin-  replication  disclose  .ni  <•;  -quity 

t,,    ilir  equity    rdied    upon    I iy    the    .1-  in    his    pica.       Ami    this 

thai  tiicic  is  mi  impolicy   in  permitting  tin-  plaintiff  to  re 
M   the  money,    which    it    is   th<-   • 

when  :  \\ill  n"t  tro  out  of  tin*  Icingdon  i.po.sed)  to 

then  the  hallo's  ..I'  the  enemy,  but  will  l»e  retained  here  by  the 
plaintiff  by  ITftl  •  the  pica  i.l'  alien  l>orn  \tv\l\g  founded 

on    tin-   Round    that    th  my    is    forfeited    to    the 

Crown,  it  is  sai«l,  in  l»y.  I1//,  that  the  reason  of  this  plea  is  that  "  IHMII^ 
"  an  ciicmv  of  the  Kin^r,  he  shall  not  have  the  la'Detit  of  the  law.'' 
A  •  :  lieatioli  lie  supported,  that  rea.^ui  will  not  hold  in  thv 

present  ease ;    for   it    U   the    plaintiff,    not    the   aliens,    who    pray*   the 

heiietit  .. f  the  law  in  this  action.       Beod«-s.  iln->.-Lr Is  are  nut  for 

to  the  Crown:  no  prop,  MI  the  Crown  till  found  by  impi; 

(Pail.  ic  should    U*   made  before   inquest   taken. 

\sill  be  no  forfeit  me  ;it  all  (ibid.).       With  regard  to  the  s. 
j'Ua.    whieh    only  states    that    the   parties   are  alien   enemies,    not    that 
.     aliens    born  :    the   i_'ooils    Ut.r,.   loaded    on  Ixmrd    a    neutral 
ship  befoie  the  i-oiiniieiireinent   of  the  war;  at   that   time  the  projuTty 
:  in  the  M-vcral  pel-sons  mentioned  in  the  declaration.     And, 
though  it   is  said  that   the  ship  iniirht  have  IKI-II  taken  as  pri/.-. 

idi  at  the  risk  of  the  underwriters,  their  risk  having  attached 
the  instant  the  ^oo<ls  were  j»ut  on  Iniard,  the  policy  beinir  ''  at  and 
"  fioin  London. "  Then  the  risk  of  the  underwriters  having  l>egun,  the 

d  could  not  I  '1  back   the  premium:  and  a  contract 

which  '  when  entered  into,  and  which  was  in  part  acted  upon, 

•  U-  avoided  by  the  subsequent  hostilities  commenced  by  France. 
This  is  not  the  case  of  trading  with  an  enemy:  for  the  fjoods  were 
deli\eicd  on  l>oard  a  neutral  ship  in  time  of  jn-ace,  and  a  bill  of  lading 
having  IMH-II  delivered  with  the  ^oods,  the  vendors  could  not  ^et  the 
^oods  back  apain  «fter  the  war  had  ivimnieiiceil.  This  is  like  th> 
of  I*l<inr1tt-  v.  Ftffclirr,  IXniyr.  -.")(>.  except  that  here  is  the  plea  of 
alienage;  and  there  I* ml  Manstield  con-iilered  the  whole  transaction 
as  1< . 

\\  '»<1.  in  reply — It  is  not  true  as  a  -reneral  position  that  this  Court 
will  not  take  notice  of  the  beneficial  interest*  of  third  persons 
(linlhtnili/  \  .  llntok  Ilirrh,  and  H'tbxfir  v.  Sni't-t.  cited  in 

''  v.  Kn-ffi/.  1  T.I.',  f'--' 1.  f.-J-J).  This  action  is  to  all  intents 
and  purposes  the  action  of  alien  enemi<-s  ;  it  is  so  stated,  and  unless 
the  plaintiff  cannot  support  their  interest,  he  cannot  sue  at  all.  The 
objection  therefore  goes  to  the  foundation  of  the  interest  of  the 
plaintiff  himself  :  for  h-  t  in  persons  who  by  law  can 

have  none.        The  cases,   in   which  it   has  l>een   held  that   poli 
insurance  on  the  Broods  of  an  enemy  are  legal,  are  either  those  where 
the  iroods  iiLr  from  one  port  of  the  enemy  to  another,  or  from 

a  neutral  port  to  an  enemy's  port  :   but  there  is  no  case  in  which  it 
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has  been  directly  held  that  a  policy  of  insurance  on  enemy's  projxTt y 
from  this  countiy  to  the  enemy's  country  is  good.  In  Pltindu'-  v. 
Fletcher  it  did  not  appear  that  the  goods  were  French  property. 
But  the  mere  sending  of  goods  from  this  country  to  an  enemy's 
country  in  time  of  war  is  illegal.  And  though  the  goods  were  put 
on  board  before  the  commencement  of  the  war,  that  circumstance  is 
immaterial;  for,  as  the  war  commenced  before  the  ship  sailed,  the 
policy  of  insurance  became  illegal. 

This  case  stood  over  for  a  second  argument;  but  tin*  plaintiff's 
counsel  intimating  to  the  Court  this  day  that  the  parties  did  not 
wish  a  further  argument, 

Lord  Kenyon,  C.J.,  said  that  the  Court  had  considered  this 
CON  :  and  unless  anything  more  could  be  urged  at  the  bar  to  shake 
the  opinion  they  ha«l  funned,  they  were  of  opinion  that  judgment 
must  be  given  for  the  defendant  on  this  ground,  that  an  action  will 
not  lie  either  by  or  in  favour  of  an  alien  enemy.  That  the  case  of 
Aiitlion  v.  Fi.<htr,  Doug.  648,  n.  1,  which  was  argued  in  this  Court, 
and  upon  which  judgment  was  -riven  here  for  the  plaint  ill'  j>ro  fonixi, 
in  order  to  irive  an  opportunity  of  bringing  a  writ  of  error  (the  judges 
of  this  Court  being  divided  in  opinion),  and  which  judgment  wa> 
a  HI -i -wards  reversed  in  the  Exchequer  Chamber  (ibid.  649,  n.  132), 
proceeded  on  the  same  principle.  That  they  had  not  found  a  single 
case  in  which  the  action  had  been  supported  in  favour  of  an  alien 
enemy,  for  though  it  was  held  in  Ricord  v.  Bettingham,  '•'>  Burr.  1734, 
and  1  Bl.  Rep.  563,  that  the  action  by  an  enemy  on  a  ransom  bill 
miirht  be  maintained,  the  action  was  not  brought  until  peace  was 
restored,  which  gets  rid  of  the  objection. 

Judgment  for  the  defendant. 

(When  the  case  of  Bristow  \.  Tnurrs  was  mentioned  a  few 
day>  afterwards,  Lord  Kenyon  said,  the  more  they  thought  of  this 
subject,  the  more  strongly  were  they  convinced  of  the  propriety  of 
this  determination.) 


[An  action,  e.g.,  on  a  foreign  judgment,  commenced  by  an  alien 
enemy  before  the  war,  cannot  in  general  be  continued 
after  its  outbreak.] 

LK   BRET   v.    PAPILLON. 
COURT  OF  KING'S  BENCH.      1804.  4  EAST,  502. 

THE  plaintiff  brought  assumpsit  against  the  defendant  upon  a  certain 
judgment  recovered  by  the  plaintiff  against  the  defendant,  in  the 
Court  at  Rouen,  in  France,  and  upon  the  common  money  counts. 
Pleas — First,  non-assumpsit ;  secondly,  that  the  plaintiff  ought  not 
to  have  or  maintain  his  aforesaid  action  against  the  defendant, 
because  the  defendant  is  an  alien  born  in  foreign  parts,  viz.,  at 


i.i.   BBBT        PAPILLOK 

.uce,  out  of  the  allegi  loid   the 

0    \\it.    the 

tin-      j.laini  ..ml      at       the 

g     hit*     bill     in     his     In-half,   wa*     and     now     is 

inhabiting  ami  cominorant  in  Framx-.   \i/..  a;  .Vc.,   under  tin- 

it  of  the  persons  exercising  tin-   |K>\\CTS  of  i.r"vernme.nt  in 

n  \\hoiu  and  (Uir  said  lord  tlit-  King  a  public   war  has 

been  commenced  ami    is  m>\\  carried   on:    and   that    tin-   plaintiff  is  an 

.id  lord  tin-  Kin-/,  ami  adln-riii-_r  to  tin-   Kin- 

lendaiit  is  ready  to  \<-i  il'y  ;    \\  h<  • 

ivs    judgment    if  the    plaint  ill   oiiL'ht    to    have    or    maintain    bin 
afore.s.  .  airain-t  him  tin-  defendant  in  this  In-half,  Ac.       The 

plaintiff,    liy   his   replication,   says,    that    he  ought    not,    by    rea- 
anything  in  that   plea  alKu'cd,   to   !*.•   barred  from  having   and    main- 
taining   his    action  dant.    1>-  it    he 
exhibited    his    hill    against     the    defendant     in    this    half    long     i 

ter    the   \\eeks    from    the    d. 

term,   i:>  tleo.  111.,  vi/.,  on  Wedm-sda  m  tlie 

iter  in  Kavti-r  term.   I-''.  (Jii>.  III.     And  that  at  the  time  of  the 

exhibiting  of  his  said   bill   against  the  defendant,   and    afterwards  as 

well,  he,  the  plaintiff,  and  the  said  persons  then  exercising  the  po\u-r> 

•;ient   in  France,  were  at   peaee  and    in   amity    \\ith  om 
l"i-d  the  now  King  and  his  subjects,  to  wit,  at  L.,  ie.     And  this  the 
plaintiff  is  ready  to  verify  :    wherefore  he  prays  judgment  and    his 
dam;;:.  aid  to  be  adjudged  to  him,  «fec.      To  this  the  defendant 

demurred,  and  assigned  for  causes  that  the  plaintiff  has,  by  his 
replication,  professed  to  answer  the  whole  of  the  defendant's  plea, 
whereas  he  has  not  confessed  and  avoided  or  traversed  and  denied 
the  \\lmle  of  the  plea,  inasmuch  as  the  defendant  has  by  his  plea 
d  that  the  plaintiff,  at  the  time  of  pleading  the  said  plea,  was 
an  alien  born  in  foreign  parts  out  of  the  allegiance,  Ac.,  and  was 
then  inhabiting  and  commorant  in  France,  Ac.,  between  whom  and 
the  King,  Ac.,  there  was  then  a  public  war  commenced  and  carrying 
on,  and  that  the  plaintiff  then  was  an  enemy  of  the  Ki:  .\hieh 

said  several  matters  the  plaintiff  has  not  answered,  but  attempted  to 
put  in  isxue  that  at  the  time  of  exhibiting  the  bill   of  the   plaintiff 
-t   the  defendant,  as  well  the  plaintiff  as  the  said   persons  then 
-iiiir  the   powers  of  i.'nverninent   in   France   \\eiv  at   peace  and   in 
amity   with    the    King   and    his    subjects,    to  which    said    time    in  the 
replication  no  part   of  the  defendant's  plea  applied,   Ac.       Joinder  in 
demurrer. 

inasse  in  support   of  the  demurrer.        If  any  material    part  of 
the  plea  be  left  unanswered  by  th«-  replication  the  latter  is  bad  (.">  Coin. 
Dijr.  ^7.   Pleader.  F.   4).     Then  as  the  plea   imports  a  pr« 
bility  in  the  plaintiff  to  ha\e  and   maintain   his  action,    according  to 
Hnimlon    v.    .\rnbitt   (G    T.H.    iM  :     r/W/    '•„.„/•«   V.    Bfff,   8    T.I1 
to     tlie     form     of     the     plea     of     alienage),     by     showing     him     to 
be   now    an     alien    enemy     adhering    to    and    cominorant     in    the 
enemy's    country,     it    is     no    answer     to     say     that     he     was    aa 
alien    at    the    time    of    exhibiting    his    bill.    *  (Lord     Ellenborough 
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— The  only  question  is,  whether  as  the  plaintiff  was  in  a 
capacity  to  sue  at  the  time  of  exhibiting  his  bill,  and  his  incapa- 
city has  since  arisen,  you  ought  nut,  instead  of  praying  judgment  by 
your  pk-a  if  the  plaintiff  ought  to  have  or  maintain  his  action,  &c., 
to  have  prayed  judgment  if  he  should  further  maintain  his  action 
upon  the  subsequent  disability,  as  in  the  nature  of  a  plea  /mix  tl<irri<  n 
ronfi inninct?}.  If  any  matter  of  disability  arise  between  the  com- 
mencement of  the  action  and  plea  pleaded,  it  may  be  pleaded  in  bar 
as  a  plea  in  chief;  if  it  arise  after  plea  pleaded,  then  it  must  be  pleaded 
as  a  plea  /////*  durrii  n  rout  ini«uict.  As  in  Price  v.  Kenrick,  Fortes. 
.'!.").-<.  \\liere  a  release  by  the  plaintiff  after  action  brought  and 
imparlance  was  pleaded  in  bar.  (Lord  Klleiiborough,  C.J. — A 
matter  may  be  pleaded  in  bar,  and  yet  go  only  to  the  further  con- 
tinuance, and  not  to  the  commencement  of  the  action.)  In  Moor 
\.  (I'nin,  Salk.  178,  outlawry  between  action  brought  and  plea 
pleaded'  was  deemed  not  necessary  to  be  pleaded  y////* 
tlarrnii  rontinunnce,  but  in  bar  to  the  action  in  chief; 
and  it  was  compared  to  the  common  case  of  a  judgment  confessed 
liy  an  executor  after  action  brought  and  before  plea  pleaded,  \\hich 
is  never  pleaded  fti/i*  dnrrtui  nni  It  nuance,  but  in  chief.  Then  the 
replication  is  at  any  rate  ill,  because  it  admits  that  the  plaintiff  is 
now  an  alien  enemy,  and  yet  it  prays  that  he  may  recover  damages. 

Laml>e,  contra,  contended  that  the  action,  having  been  well  com- 
menced, cannot  l>e  defeated  by  an  act  arising  since,  \\hen  the  plea 
goes  in  bar  < •!'  the  action  itself,  and  not  merely  to  the  further  con- 
tinuance of  it.  The  bar  of  alien  enemy  is  merely  a  temporary,  and 
not  a  |H.Tpetual.  liar;  it  is  only  "  donee  terrce  fuerint  conn//// >/>*," 
that  is.  until  Ijoth  nations  be  in  peace  (Co.  Lit.  1296).  Now,  here  it 
is  pleaded  as  a  perpetual  bar,  which  cannot  lx$  supported  by  any 
precedent.  Outlawry,  indeed,  may  be  pleaded  either  in  abatement  or 
in  bar  (ride  the  distinction  taken  in  Co.  Lit.  1286,  where  outlaury 
is  pleadable  in  bar  of  the  action  or  only  in  disability  of  the  person; 
Cliff's  Kntr.  •'{,  4).  But  when  the  outlawry  is  reversed  the  disa- 
bility is  removed.  This  is  very  distinguishable  from  the  case  cited 
of  a  release,  which  is  a  perpetual  bar.  Then  if  the  plea  be  bad,  there 
is  no  answer  to  the  plaintiff's  action  on  the  record. 

Kspinasse  in  reply  referred  to  the  rule  laid  down  in  SuUirmi  v. 
.\f<mi(ii/iic,  Hougl.  112,  that  actio  non  goes  in  every  case  to  the  time 
of  pleading,  not  to  the  commencement  of  the  action. 

Lord  Ellenborough,  C.J.,  said  that  that  had  never  been  cited  as 
law,  at  least  since  the  case  of  Evans  \.  Fraser,  3  T.R.  188.  But 
he  observed  that,  however  ill-pleaded  the  plea  might  be,  yet  as  it 
appeared  from  the  whole  record  that  the  plaintiff  was  now  an  alien 
enemy,  lie  had  great  difficulty  in  saying  that  the  plaintiff  could  have 
judgment  to  recover ;  and  therefore  directed  the  matter  to  stand 
over  for  further  consideration.  And  on  a  subsequent  day  his  lordship 
delivered  the  judgment  of  the  Court. 

This  is  an  action  of  assumpsit,  brought  upon  a  foreign  judgment, 
recovered  by  the  plaintiff  against  the  defendant  in  a  Court  at  Rouen, 
in  Normandy.  The  defendant  pleads*  first,  the  general  issue;  and, 
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i  he  plaii  D  enemy  l>orn   in   fui.-i^,,   parti*, 

ami   HIM  In-    iti.-  alleL'iam  -  tl"'    King  of 

IID\\    inhabiting   ami   c..mmorant    ii.  inder   tin- 

tin.-     |H-rson-  'V.-inment 

A  it'ii    whom  ami   our    King  •!    ami 

iin-.l  MII;   ;,nd  that   tin-  plaintitV  A  nig.         To 

.«•  plaintiff  leplies.   statinir  tin-   tinn-   \\ln-n    In-  exhibited    his  hill. 

•   tin.-   powers   •  iin-nt 

\\eie    t!  .uid    utility    with    our    King    ami    his 

suhj.-vtx.      To  this  replication  tln-n-  is  ;i   demurit-r  \\ith   -p.-.-ial 

It    appears   upon    the   whole  of    this    i  t,   though 

'  aintiff   U-    now    an   alii-n    enemy,    yet   that    In-   was  not    such    at 

ibitiiiL'  t'u-  hill:  and   tin-  question   i<.   whether  tin-   plea 

of  tin-  defendant,   pleaded  as  it  is  ir-m-rally  in   l>ar  of  the  action,  ho 

«_r"od  :  or  whether.   inasmuch  as  a  right  to  sue  was  well  vested  in  the 

plaintiff  at   tlu-  titiu-  of  action   brought,    it   ought   not  to  have  been 

pleaded    in    the  form    in    which    pleas   after   tin-    la-t    contintiance  Are 

illy  pleaded,   viz..   that  the  plaintiff  oii«rht  not  further  to  hav<> 

or  maintain  his  action?     And.  indeed,  according  to  what  is  said   in 

Lutw.   1  1  P..  <'<inijn'ttn   v.    linrhr  (in  which  Rast-ell   Appels  en  Mort. 

4  and  d.-t.  en  Release  7  are  referred  to),  "  this  seoms  to  be  tho  pp.|H-r 

"  way  (if  pleadintr  :>  collateral   thin<r.  which   happt-ns  after  the  B 

'    l.ioii'.'ht  :   fur  by  this  it  admits  that  the  action   was  well   brought, 

"  hut  that   tin-  plaintiff,  by  reason  of  the  new  matter,  ought  not  to 

"  proceed  further  in   it."     This  report  refers  to   a  subsequent 

L'  Lutw.   1177,   Jlninloir  v.   Worrall  finrf  OlJu-r.*,  in  which  case  it  does 

not.  I  ir  wln-tln-r  atiy  ju<l'_'inent   were  ultimately  given. 

And  it   is  uiL"-d  that  outlawry  pending  the  writ,  on  the  authority  of 

Salk.  .''.'?S,  and  a  release,  on  the  authority  of  Pricr  \  . 

i-l>\  Fortes.  .''.:<S.  may  !•«•  pleaded  gem-rally  in  bar  of  the  actio.M. 

And  tin-  case  of  Still  'iifin  v.  .}fi>nf<ti/nf.  Dougl.   106.  was  cited,   where 

holden  that  matter  of  defence  ai  isin-_'  after  action  brought  may 

.en  on  t!  !    i--uo,   if  it  hapju-n  iK-fon-  plea   pleaded;    to 

\\hich  might  IK-  added  the  case  of  Reynold*  v.  Eterlimj.  Mich.  •_'.">  Ceo. 

III.   \\.\\..    which   is'  to  be  found   in  the  notes  to   the  case  of   EI-HIK   v. 

7Vo*j»rr.   3  T.K.    1  *•'«'-.  and   where   it    w.-is   holden.  on   the  authority  of 

SnlHntn   v.    Hff»ifii(/nt.    that    a   judgment    rei-ovei'ed    by  the   defendant 

against    the  plaintiff,  after  action  brought,   and   In-fore  plea   pi- 

might  be  pleaded  in  bar  of  such  action.      However,  in  the  subsequent 

Of   K>-nn*  v.    Pro**rr,   in  '\  T.H.    180.   it  was  holden   that  a   plea 

«tT.  in  which  it  wa*  jileaded  that  the  plaintiff,  before  and  at  tin- 

nine  of  the  plea  pleaded,  was  indebted,  was  bad  on  general  demurrer: 

and   the   point    determined    in    Jfri/nnt(t*   v.    7ierrling,    in    favcur  of  a 

:.  the  matter  of  which  arose  after  action  brought.  •  ;derod 

•  capable  of  In-im.:  supported.        Since  that  time  therefore  it  may 

n^idered  '.  d  rule  of  pleadinir.  that  no  matter  of  defence 

i.-ti.'ii   bpniLrht   can   projx-rly  be   ]>leaded   in    bar  of  the 

action    L'tMn-rally.         It    has    IHVII    >u  •_'•_'<  -strd    that    pleas   of    judgment 

pleaded  by  .  where  judirtuents  have  l>een  confessed 

after  action  brought,  are  pleaded   generally  in  bur  of  the  action,  and 
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not  with  an  ulterins  nninuft'tH'rr  non  dtbet  plea,  after  the  last  con- 
tinuance pleaded ;    but  that  is  an  action  of  a  peculiar  nature ;   the 
action  is  there  brought  against  the  executqr,  not  only  on  the  founda- 
tion of  a  debt  due-  from  the  testator  to  the  plaintiff,  but  in  respect 
also  of  assets  supposed  to  be  in  his,  the  executor's,  hands  liable  to  its 
satisfaction;    and   the  executor  has  by  law   a  power  of  confessing  a 
judgment  to  another  cieditor  in  preference  to  the  plaintiff  in  the  suit, 
tin-  same  heing  pleaded  in  the  usual  way,  viz.,  that  lie  has  not  assets 
except  so  much,   which  are  not  sufficient   to  satisfy  that  judgment. 
But  the  plaintiff  may,    and   constantly  does,   avoid  the  effect  of   the 
plea  as  an  absolute  bar,   and  protect  himself  from  costs  at  the  same 
time,  on  the  ground  of  his  original  right  of  suit,  by  praying  judgment 
of  such  assets  as  should  come  into  the  executor's  hands  after  satisfy- 
ing the    judgment    so    confessed.       So    that   the    plea    of    judgment 
recovered  a-_rain>t  the  defendant   as  executor  pending  the  writ  enure, 
in   point  of  effect,  if  the  judgment  itsetf  be  not  questioned  by   the 
replication,  as  only  a  plea  in  bar  of  the  further  maintenance  of  the 
suit  against  the  executor  in  respect  of  his  present  assets.     It  is  also 
urged  on  the  part  of  the  defendant,  that  even  if  the  plea  be  had  as 
pleaded   in  bar  generally,  yet  that  the  replication  is  bad  in  praying 
a  judgment  for  damages,   which   cannot  be  given   in   favour  of  this 
plaintiff,  inasmuch  as  he  appears  by  the  record  to  be  now  an   alien 
enemy,   and,  of  course,   incapable  of  recovering  damages.     And  on 
this  account  it  is  contended  that,   inasmuch  as  the  plaintiff  cannot 
recover  the  judgment,  he  prays  that  he  must  be  barred  from  maintain- 
iiiLr  his  action  generally,  according  to  the  prayer  of  the  defendant's 
plea.       But  this  by  no  means  follows  ;  for  the  Court  may,  and  ought  <  > 
officio,  to  give  such   judgment  on   the    whole  record  as  ought  to  be 
given,  without  regard  to  the  issues  found,  or  to  any  imperfection  in 
the  prayer  of  judgment  made  on  either  side.     In  Plowd.  66,  Montague, 
C.J.,  speaking  of  the  plea  of  the  defendant  in  this  case,  says,  "  lit- 
'  ought  to  have  concluded  non  est  fartum,  and  not  judgment  si  (trf/'n, 
'  as  he  had  done;  for  which  reason  the  conclusion  is  bad.     Further, 
'  inasmuch  as  the  conclusion  in  this  point  is  bad,  it  is  to  be  seen  \\hat 
'  shall  be  done  if  it  appeal  to  us  judges  that  upon  the  matter  in  law 
'  the  deed  is  void  ;  and  it  seems  to  rne  "  (he  says)  "  that  we,  by  our 
'  office,  ought  to  give  judgment  against  the  plaintiff ;  for,  although 
'  the  defendant  may  not  take  the  advantage,  yet,   inasmuch   as   it 
'  appeai-s  to  us  thpt  the  plaintiff  has  no 'cause  of  action,  we  ought  to 
'  give  judgment  against  him."    And  afterwards,  p.  69,  "  he  shall  have 
'  benefit  by  the  office  of  the  judge,  notwithstanding  the  bad  conclusion 
'  to  the  action,  as  I  have  said  before."    So  also  Fntiinres's  case,  8'Co. 
93,  and  Westlie  v.  King,  Winch.  75,  to  the  same  effect.     And,  indeed, 
if  it  were  necessary  to  cite  authorities  on  such  a  subject,  in  Kirk  \. 
Nowell,   1   Term  Rep.   125,  and  in  many  other  cases,  judgment  has 
been  entered  up  according  to  the  right   appearing  in  favour  of  an 
issue  of  the  plaintiff  on  the  whole  record,  notwithstanding  an  issue  on 
a  bad  plea  in  bar  found  against  him.       In  Street  v.  Hopkinson  and 
Others,   2  Str.   1055,  and  Rep.  Temp.   Hardw.   345,  the  Court  held 
expressly  that  they  were  not  bound  by  the  prayer  of  an  improper 
judgment :    and   therefore   pronounced   the   rule  that  the  plaintiff   in 


7ENBRYNKV    A\I»  Q]  SEBS        \\  ELS< 

;ld    1*«    1.  .     t-.   tli  •!"    the 

\\lii.-l.  \\asthat  judgment   ini./lit   In-  affirmed. 

.-,-n  tin-  ohVe  of  the  <        ;    iii  thin  par- 

n,d   in   the  <  '  i'/ina!  jurisdiction. 

\\lii,-!.  dg nt    in  tl.. 

'ipon  these  am)  other  authorities  we  ; 

.•nt    in   tins  case,   all- 1   tliat  judirmei!1  UK  it 

will    I,.-,  that    the  plaintiff  l>  from   further   havinir  ami   main 

tainiliL'  hU   ai-iK.ii.    \M-  shall    fed   it   our  duty   to   u'ive   that    judi.'iii«-nt  : 
ami    \\i-   do    pronounce   the    satin-   accordingly. 


[The  Court  has  refused  to  stay  judgment  and  execution,  on  a 
summary  application,  based  on  the  ground  that  the  plain- 
tiffs had  become  alien  enemies  after  the  verdict.] 


VKNHKYM  \    A\h    OTIIKKS    .. 
i  RT  OF   K  "08.  9   E.\ 

I  in-  oause  had  been  referred  to  by  an  order  at  nisi  ///•/»/>•   to  an 

arhitratxvp  to  aasess  die  plaintiff's  damages;  which  he  had  done,  and 

t  was  entered  for  the  sum  awarded  ;  and  after  an  ineffectual 

attempt  on  the  part  «>i  the  defendant  to  impeach  the  propriety  of  the 

arbitrator's  calculation,  upon  a  rule  which  was  discussed  on  a  former 

day  in  this  term  and  discharged  ;  Richardson  now  moved  that  judgment 

and    <-x«-<-ution    should    be   stayed    on    brin«rin}r    the  money    recovered 

by  the  verdict  into  Court,  if  the  Court  should  think  that  neci 

upon  the  L'lo-.md  that  the  plaintiffs  had  sine*-  the  verdict  become  alien 

enemies.      And  In-iiiL'  a*K«-d   by  the  Court,  if  he  had  any  case  to  rite 

they  had  so  interfered  in  a  summary  way,  he  answered   in  the 

negative,  but  said  that  in  all  cases  where  an  aiidita  qutrela  would  lie, 

now  in  the  practice  of  pivin«r  summary  relief  to  avoid 

the  expense  of  that  mode  of  proceeding  (ride  Anon.  1  Salk.  93). 

The   Court.    h<.  \\e\ei,    said    that    if    the   defendant    had    any    such 
•iy  by  law   he  mii/ht   avail   himself  of  it,   if  so  advised;    but   that 
thev  would  not  interfere  in  the  manner  proposed  on  such  an  occasion. 
Hule  refused. 


[An  alien  enemy,  living  here  under  the  King's  protection,  may 
sue  on  a  bond  by  licence  of  the  King.] 

WKI.I.S   v.    \V1I.1. 1  \M<. 
1098.  1   SALKKLD,  45. 

Iran  alien  etiemv  comes  hither  mt!>  an  fro  rnndnrtu,  he  may  maintain 
an  action  :  if  an  alien  nin;/  com«-s  hither  itt  time  of  peaeo.  prr  firrntiftm 
i  rrtfi*,  as  the  French  Protestants  did.  and  lives  heiv  >•///; 
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tectione,  and  a  war  afterwards  begins  bet ween  the  two  nations,  he 
may  maintain  an  action  ;  for  suing  is  but  a  consequential  right  of 
protection  ;  and  therefore  an  alien  enemy,  that  is  here  in  peace  under 
protection,  may  sue  a  bond ;  aliter  of  one  commorant  in  his  own 
country  (see  Bur.  1734;  Doug.  619,  627,  -J  ed.  //.  132;  Fortes.  221). 
Turks  and  infidels  are  not  />ir/>t/ni  itthnici,  nor  is  there  a  par- 
ticular enmity  between  them  and  us  ;  I  nit  this  is  a  common  error 
founded  on  a  groundless  opinion  of  Justice  Brooke;  for,  though  there 
be  a  difference  I n-t  \\ren  our  religion  and  theirs,  that  does  not  oblige 
us  to  be  enemies  to  their  persons;  they  are  the  creatures  of  (lod,  and 
of  the  same  kind  as  \ve  are.  and  it  would  lie  a  sin  in  us  to  hurt  their 
persons  (JK.-I-  Littleton  (afterwards  Lord  Keeper  to  King  Charles  I.) 
in  his  reading  on  the  27  K.  .'5.  17  M.S.). 


[An  alien  enemy  duly  registered  under  the  provisions  of  the 
Aliens  Restriction  Act,  1914,  and  Order  made  thereunder, 
and  residing  in  a  prohibited  area  of  the  United  Kingdom 
under  a  permit,  can  sue  in  the  Courts  of  this  country 
during  the  present  war.] 

YOLKL  v.   <;nYKi;N<)RS  ()K  TIIK  ROTUNDA   HOSPITAL. 

KINK'S  HI-NTH  DIVISION,  [1914]     2  I.R.   .">!:?. 

IRELAND. 

THIS  action  was  brought  by  Mrs.  Volkl  for  alleged  negligence  on  the 
defendants'  part  when  she  was  in  their  hospital.  The  action  was  ripe 
for  trial  when  the  war  broke  out.  She  was  the  English  wife  of  an 
Austrian,  who  was  now  an  alien  enemy.  She  and  her  husband  were 
duly  registered,  in  compliance  with  the  Aliens  Restriction  Order  of 
")th  August,  1914,  and  she  had  a  permit  to  reside  in  the  prohibited 
area  of  Havant.  The  motion  IK- fore  the  Court  was  to  suspend  the 
action  and  trial  till  the  war  ended. 

Gibson,  J.,  in  delivering  his  judgment,  with  which  Dodd,  J., 
concurred,  said  that  the  question  was  whether,  under  the  Aliens 
Restriction  Act,  1914,  and  Aliens  Restriction  Order  in  Council  of  5th 
August,  1D14,  the  plaintiff  was  entitled  to  sue,  no  order  for  deporta- 
tion having  Ix-en  made,  she  and  her  husband  having  been  duly  regis- 
tered, and  there  having  been  no  violation  of  the  terms  of  the  permit 
or  infringement  of  the  restriction  of  residence  and  locomotion.  The 
Act  43  Geo.  III.  c.  155  contained  elaborate  provisions  as  to  passports, 
registration,  and  licences  ;  l>eing  at  large  without  a  licence  was  made 
an  offence,  and  a  licence  was  ipso  facto  invalidated  if  the  alien  went 
outside  the  prescribed  district.  The  resident  enemy  aliens  were  then 
few.  At  present  their  number  was  very  large.  The  Aliens  Restric- 
tion Aot  of  1914  omitted  all  reference  to  licences,  and  the  point  before 
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\v;is    \\lu-ther  ill    a 

ju-ohiliited  aiva,  amounted  to  a  '.  -.ii  to  ivside  within 

tin-    prohil.ited    district    ciititliiiLr    tin-    ;ilit-n    to    the    ]u  otect  ion    of    tin- 

• 

or   propel  ty    \\eie    \  i.>|;ii.-.l.      He    (tin-    learned    jiidv  l'   opinion 

:nl    Ord<  :  ;'_'ht    of    the    ivjisfeied    iilit-n 

•  ]<•   \\  itliin    tin-   limited   an-a.         Hi-  •  \vful, 

ami  In-  was  entitled  to  tin-  protection  of  the  Kn^lish  civil  and  criminal 
law.        It    ffM  tin-  into.  t«  that   t;  nfinue 

n  his   livelihood,    and   not    he  added   to   the   ranks   of  the 
!.          It    would    lie    a    cruel    kindnv-s    to    leave    him    a 
liberty   Mini   deprive   him   of   the   ni.'.:  The   Aliens 

Order  in  Council  of  ."ith  August.   I'.H  I,  IT.    1   :ind  L',  plainly 
:.plat»(l   the    alien    ea  n  yill'j;  oil    lillsii..  \ithoilt    U 

The   learned    jinhje    referred  ,//    v.    I) 

I'.MI-J]    AC.,    at    pp.    OlTi-O.    and    MW/x    \. 
•I/K.     ]      Lcl.     l!a\!  That     uioii'js,    h. 

could  In-  perpetrated  on  such  an  alien  with  practical  impunity  during 
and    that    his    redrBM    should    l»e    contiiivd    to   the    chanci-    of    his 
surviviliir   the    war — tirtiit  j>-  ,ntr'ihir  01  in 

-t    unlikely  intention.        The   prohaMe  ix-ason   that   licences   were 
ly  provided  for.  U   in  th>-  A.  !      l"  L".  (!eo.    Ill     .•.    I  l.'i.  v 

numliers  of  re-ident   aliens  to  he  dealt   with. 

The  i  from   tli«  '-ompendious   le-_ri>Iat  ion    was 

alien  wa>  pei-mitted  l>y  lawful  authority  to  reside 

in    the    district,    and    such    permission    carried    with    it    civil   rights    in 

Bter,      and      otherwise.         </><//• //'nir<//i      v. 

II'iniKifi/ii' .    !7'.'7.    I    I5..-.  A-    P.    I  I'.".,    was  an   interesting  authority  on 
iliject.        Rooke.   .1.,   there   indicated   that   a   resident    prisoner   of 

1       irt    had   Keen   decided    in 

f   Tli  urn    nut?    Tunt   v.    Mnfflff.     I «)  1  I  ,    .",1    T.L.R.    L1  I  .          Tilt' 
iie.  must  l.e  refused,  \\ith  costs,  and  the  action  allowed 
to   proceed. 


[An  alien  enemy  who  has  long  resided  and  traded  in  Scotland,  and 
has  complied  with  the  provisions  of  the  Aliens  Restriction 
Act,  1914,  and  Orders  made  thereunder,  can  sue  in  the 
Scottish  Courts  during  the  present  war.] 

SCHULZE,  I;H\V  A  ••  >  \\K  OK  SCOTLAND, 

165, 

I\   this   action,    which    I  ••uhivak    of   the   |  i 

•1     the    defen-l. 

nccoiintinir  oftheii  with  the  fui  firm.    \\ ! 

the  ti 

1    II 
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pleaded,  inter  alia,,  no  title  to  sue,  because  such  surviving  partner 
was  an  alien  enemy. 

Lord  Hunter  said  that  he  could  not  give  effect  to  this  plea. 
Although  the  pursuer  was  a  German  subject,  he  had  long  resided 
and  traded  in  Scotland,  and  had  duly  complied  with  the  provisions 
of  the  Aliens  Restriction  Act,  1914,  and  Orders  made  thereunder.  In 
JaiiKon  \.  Drirfnntfiii  Consolidated  Min<*,  Limited,  [1902]  A.C'. ,  at 
p.  505,  Lord  Lindley  said — "  When  considering  questions  arising 
'•  with  an  alien  enemy,  it  is  not  the  nationality  of  a  person,  but  his 
"  place  of  business  during  war,  that  is  important."  The  cas<>  of 
/'rinrex*  Thurn  and  Taxi*  v.  Afoffitt,  [1914]  W.N.  :17«.».  applied. 


(I)  ENEMY  A  CO-PLAINTIFF. 

[Where  a  co-plaintiff  with  a  British  subject  becomes  an  alien 
enemy  during  the  dependence  of  an  action,  proceedings 
will  be  stayed.] 


ACTIEN  GESELLSCHAFT  FUR  ANILIN  FABRIKATION  IN 
BERLIN  AND  MERSEY  CHEMICAL  WORKS,  LIMITED  v. 
LEVINSTEIN,  LIMITED. 

COURT  OP  APPEAL.  [19 in]     W.N.  s:>. 

THB  facts  and  arguments  are  set  forth  in  the  judgment  of  Lord  Cozens- 
Hardy,  M.R.,  with  whose  judgment  Phillimore,  L.J.,  and  Joyce,  J., 
concurred. 

Lord  Cozens-Hardy,  M.R.,  said  that  the  plaintiffs,  who  were  a 
German  company  and  an  English  company,  had  begun  an  action  in 
1912  alleging  the  infringement  of  certain  patents,  which  had  Urcn 
vested  in  the  German  company  and  had  afterwards  by  assignment 
become  vested  in  the  English  company.  The  decision  of  the  Court 
below  was  against  the  plaintiffs,  and  the  action  was  dismissed  with 
costs.  Before  the  declaration  of  war  the  plaintiffs — that  was  to  say, 
both  the  German  company  and  the  English  company — gave  notice  of 
appeal,  and  the  appeal  was  in  the  paper  for  hearing.  Having  regard 
to  the  recent  decision  of  the  full  Court  of  Appeal,  it  was  impossible 
for  the  appeal  to  proceed  in  its  present  form.  The  plaintiffs  were 
actors  in  the  Court  below  and  actors  in  the  Court  of  Appeal,  and  the 
action  could  not  be  brought  on  for  hearing  in  its  present  form,  but 
must  be  suspended  during  the  war. 

It  was  contended  on  behalf  of  the  plaintiffs  that  there  were  really 
two  causes  of  action;  that  the  German  company  had  a  claim  for 
damages  during  the  period  when  the  patents  were  vested  in  them, 
and  the  English  company  had  a  claim  for  damages  during  the  subse- 
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perioil.       The  English  company  were  trustees  for  the  German 
.ny.  hut  that  made  no  difference  :  then-  were  separate  cause*  of 

art  inn.  and  the  actions  mi^ht  huvo  l>"«-ii  l.n.  ught  separately.       They 
were  not,  how.  I  it  was  a  convenient  course 

tliat  both  claims  should  be  combine!  in  the  same  notion  and  brought 
nt  tin-  samv  time.     That  Ix-ing  so,  it  was  plain  that  the  appeal  must 

•  l<-i|  iluiing  the  \\ 

It  was  fiirthfr  contended  that  they  might  strike  out  the  German 
company  as  plaintiffs  ami  treat  the  action  as  if  it  were  an  action 
brought  by  the  English  company  for  damages  since  they  became 
entitled  to  tin-  patents.  'Hie  plaintiffs  did  not  ask  to  be  struck  out, 
and  his  lordship  had  never  heard  of  a  defendant  having  one  of 
two  co-plaintiffs  struck  out  that  ho  might  haw  a  trial  against  the 
other.  They  were  co-plaintiffs  for  letter  or  for  worst-,  and  the  appeal 
must  IK'  suspended  during  the  war. 


[Where  a  co-plaintiff  with  a  British  subject  becomes  an  alien 
enemy  during  the  dependence  of  an  action,  but  the  British 
subject  is  the  real  and  substantial  plaintiff  in  the  action, 
proceedings  will  not  be  stayed.] 

MER(  I  :i'i:s  DAIMLER  MOTOR  COMPANY.  LIMITED,  AND 
I  >  MMLER  MOTOREN  GESELLSCHAFT  v.  MAUDSLEY 
MOTOR  COMPANY,  LIMITED. 

OHANCBRT  DIVISH  [1915]    W.N.  55. 

THIS  was  an  action  for  infringement  of  a  patent,  of  which  the  plaintiff 
companies  were  the  joint  registered  owners,  the  first  company  being 
an  English  company  and  the  second  company  a  German  company. 
The  letters  patent  were  vested  in  the  plaintiffs  jointly  by  a  deed  dated 
1st  May,  1908,  clause  9  of  which  provided — 

"  The  British  company  shall  have  the  sole  right  of  bringing  actions 
'  or  other  pr>  to  restrain  the  infringement  of  or  otherwise 

'  protecting  the  rights  granted  by  all  or  any  of  the  letters  patent 
'  .  .  .  and  for  such  purpose  may  upon  first  giving  to  the  Gorman 
'  company  twenty-one  days'  notice  of  it«  intention  so  to  do  join  the 
'  German  company  as  co-plaintiffs  with  the  British  company  in  any 
'  such  proceedings,  and  the  British  company  shall  have  the  sole 
'  conduct  and  control  of  any  such  actions.  .  .  ." 

The  English  company  had  by  a  letter  dated  15th  October,  1913, 
given  the  German  company  the  twenty-one  days'  notice  required  in 
the  deed,  but  had  received  no  reply. 

When  the  case  was  called,  the  preliminary  objection  was  taken 
for  the  defendant  company  that  the  German  company  being  an 
alien  enemy,  the  action  ought  to  be  suspended  during  the  preeent  war. 
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Warrington,  J.,  said  that  this  was  a  somewhat  peculiar  case. 
Clause  9  of  the  deed  of  1st  May,  1908,  showed  that,  as  between  the 
English  company  and  the  German  company,  the  proceedings,  though 
brought  formally  in  the  names  of  the  two  companies,  were  really 
brought  by  the  English  company.  The  German  company  had  nothing 
to  do  with  bringing  the  action;  they  might  have  objected  to  the 
action  being  brought,  but  they  had  not  done  so.  The  important 
point  was  that,  although  the  patent  was  in  the  names  of  the  t\v<> 
companies,  the  person  to  protect  the  patent  was  the  English  company. 
To  deny  the  English  company  the  right  to  prosecute  this  action  would 
be  to  deny  the  right  to  a  British  subject  to  bring  an  action  for  his 
own  protection. 

The  preliminary  objection,  therefore,  could  not  be  sustained,  and 
the  hearing  must  proceed. 

[Author's  Note.— See  Speyer  v.  Rodripiez,  1917,  34  T.L.R.  80.  A  partm T- 
ship,  consisting  of  six  partners,  only  one  of  whom  was  an  alien  enemy  holding'  ;i 
small  share,  was  held  by  the  Court  of  Appeal  entitled  to  sue  for  a  large  del>(,  as 
the  enemy  partner  could  not  during  war  obtain  any  small  amount  which 
be  due  to  him.] 


(c)  LIABILITY  OF  ENEMY  TO  BE  SUED. 

[An  alien  enemy  may  be  sued,  although,  as  a  pule,  he  cannot  sue; 
for  neither  reason  nor  policy  forbids  judicial  proceedings 
against  an  alien  enemy  in  favour  of  a  friendly  citizen.] 

DOKSKY  v.   KYLE. 
1869.  96  AMKKIC\\  DK< -ismvs.  pp.  017-623. 

THE  appellant,  John  T.  B.  Dorsey,  in  July,  1861,  left  his  home 
in  Maryland  for  the  purpose  of  seeing  his  wife,  who  was  sick  at  her 
father's,  in  Winchester,  Yirginia.  ll<-  intended  to  return  in  n  few 
days.  On  account  of  the  position  of  the  Federal  and  Confederate  forces 
about  Winchester,  the  appellant  for  several  weeks  was  unable  to  return 
home.  About  1st  September,  1861,  upon  information  received  from 
his  brother,  William  If.  G.  Dorsey,  and  numerous  friends  in  Man-land, 
as  well  as  from  the  many  illegal  arrests  there  made,  the  appellant 
concluded  that  it  would  be  unsafe  to  return  home,  and  subsequently 
volunteered  in  the  Confederate  cause,  and  remained  attached  to  the 
army  until  the  close  of  the  war.  Attachments  on  warrant  were 
issued  out  of  the  Circuit  Court  for  Howard  County,  Maryland,  against 
the  appellant,  and  by  the  appellees  in  this  case  as  follows: — Adam 
B.  Kyle,  trading  as  Dinsmore  &  Kyle,  on  24th  September,  1862  ; 
Comfort  W.  Dorsey,  executrix  of  William  H.  G.  Dorsey,  on  10th 
January,  1863;  A.' J.  TTnmpson,  on  30th  December,  1862;  Charles 
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Reosc  and  others,   tiii.ling  as  Charles  Reese  A  Co.,  on  l."»th   A]>nl, 

1 i  ading  &s  I '.   I     i  nun  <Sc  Son, 
I       '  \V.  Dorsey  had  two  other  cases 

against  the  appellant  In^idcs  tin-  OIK-  named.     The  attachments  were 

.in  real  ami  personal  |  !<>j'  ity  of  the  defendant,  and 

laid   in  tin-  hands  of  several  garnishees.     In  all  these  cases,  except 

those  at  the  suit  of  Mrs.  Dorsey,  executrix,  where  he  appeared  for  the 

plaintiff  only.  Thomas  S.  Alexander,  Esq.,  appeared  for  the  defendant. 

.  th<-  defendant,  th.-n  in  Richmond,  Virginia, 

licorge  U.   Kyle,  of  the  firm  of  Dinsmore  <k  Kyle,   of 

llaltimoie.    upon    the   payment   of   one    thousand    dollars,    a    dn 

\V    II  .-y  for  that  amount,  ]>ayable  to  the  order  of  Dinsmoiv 

A-  Kyk-,  Baltimore.     Subsequently  on  L'.'.K!  May,  1863,  the  defendant, 

beiiiL'  informed    by   Kyle   that    the   draft   had   not    been    paid.    i- turned 

the  money  received  for  the  same.       On  14th  September,   18G 

was  tiled  in  the  above  oases,  signed  by  Alexander  for  the 
dant   and   Comfort    \V.  Dorsey,  and   by  the  attorneys  for  tin-- 
other plaintiff-  'in-:  that  judgments  of  condemnation  against 
uttarhed  should  U-  peremptorily  entered,  and  that  the 
auditor  should  ascertain  and  adjust  the  manner  in  which  the  proceeds 
of  the  -ale  of  personal  estate  then  in  Court,  resulting  from  pievious 
oiild  U-  applied.     It  was  also  agreed  that  judgment  should 
In-  linally  entered  on  the  award  of  the  auditor,  unless  exceptions  should 
l>e   Hied   within  a  certain  time.        The  award   was  afterwards  made, 
and  all  objections  ix.-ing  waived  by  Mr.  Alexander  for  the  defendant, 
1   a-   by   the  other  attorneys,   the   final  entries   weie   made,   and 
the  fund.-  paid               •  •• -rdingly.       There  was  judgment  of  condemna- 
tion  a-:ain.-t   the   proju-rty   attached,   and  of   non  pros  against  the 
1  L'arni-dut--.        On    P.Mh  March,  1866,  the  defendant  moved  to 
strike  out  the  judgments  in  all  these  cases,  for  reasons  stated  at  the 
time.      T                 -  -riven  in  the  cases  of  Hampson  and  of  Reese  &  Co. 
(1)  That  the  defendant  was  a  citizens  of  this  State,  and  resided 
therein  at  the  time  the  writ  of  attachment  was  issued;   (-)  that   Mr. 
Alexander  \\a.-  not   authorised  to  act  as  attorney  foj-  the  defendant; 
(.'{)  that    Mi.    Alexander  haviiiir  appeared   for  the  defendant,  no  judg- 
of  condemnation  could  be  properly  entered  without  a  determina- 
tion beiiiL:  had  in  the  "  short-note  cases,"  to  which  nothing  more  than 
necessary.     The  reasons  assigned  in  the  Daughter 
case  were  the  same  in  principle.     Additional  reasons  were  given  in 
Kyle's  case  and  in  the  M  but  it  is  unnecessary  to 
them.         Thv    motion    in    each    case    was    overruled,    and    the 
defendant   apj-eal 

I.  '  ii.d  Thoma.-  (I.   Pratt,   for  the  apj»ellant. 

James  Mackubin  and  Thomas  Donaldson,  for  the  appel 
By  Court,  Alvey,  J. — Upon  a  careful  examination  of  the  several 
•  •    us,    we    fail    to   discover   any   sufficient  ground    for 
sustaining  the  motions  of  the  appellant  to  strike  out  the  judgment*  of 
condemnation. 

I . .  •  j  y  person  who  doth  not  reside  in  thi>  State,  and  every  person 
"  who  absconds,  may  be  made  a  defendant  in  an  attachment  "  is  the 
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provision  iu  our  law  in  regard  to  defendants  in  attachments  (1  Code, 
art.  10,  sec.  2);  and  the  term  "  citizen,"  used  in  the  formula  of  the 
affidavit  prescribed  by  the  fourth  section  of  the  article  of  the  Code 
referred  to,  is  to  be  taken  as  synonymous  with  inhabitant  or  permanent 
resident  (Risewick  \.  Davis,  19  Md.  93).  It  is  not,  therefore,  every 
person  who  can  claim  to  be  a  citizen  of  or  to  have  domicile  in  the 
State  that  can  be  relieved  from  the  process  of  attachment.  In  con- 
templation of  the  attachment  law,  the  domicile  may  be  in  this  State, 
while  the  actual  residence  is  in  another  (Matter  of  Thompson,  1 
\Yend.  43;  Froxt  \.  Biisbin,  1(J  ibid.  14  (32  Am.  Dec.  423);  II  <i</y<irt 
v.  Morgan,  5  N.Y.  428  (55  Am.  Dec.  350);  and  Risewick  v.  Davit, 
19  Md.  96,  where  the  New  York  cases  here  referred  to  are  cited  and 
appro  veil). 

That  the  appellant  was  a  non-resident  within  the  meaning  and 
true  construction  of  the  attachment  law,  we  think  is  clear  beyond 
doubt.  It  is  insisted,  however,  that  because  the  apj>ellant  was  in 
Virginia  during  the  late  \\;u,  and  had  allied  himself  with  the  cause 
of  the  Southern  States  and  joined  the  Confederate  army,  he  then  l>\ 
became  an  alien  enemy,  and  that  consequently  "  all  legal  remedies 
"  wvre  suspended  during  the  period  of  hostilities." 

While  it  may  be  conceded  that,  by  his  own  voluntary  act,  the 
appellant  did  assume  the  attitude  of  an  alien  enemy  to  this  State 
and  the  Government  of  the  Tinted  States,  yet  we  cannot  for  a  moment 
accede  to  the  proposition  that  all  legal  remedies  were  therefore 
suspended  in  our  own  Courts  as  against  him  or  his  property  remaining 
within  the  jurisdiction  of  this  State.  Such  a  proposition  is  as  novel 
in  jurisprudence  as  it  would  be  unjust  to  creditors.  There  is  no  pn 
cedeut  of  authority  or  principle  known  to  us  that  gives  it  the  least 
sanction.  The  case  of  Grimntld  \.  ]\~<ul(linyton,  15  Johns.  57,  and 
same  case  in  16  Johns.  438,  in  error,  relied  011  by  the  appellant,  does 
not  in  any  manner  tend  to  support  such  a  proposition.  That  was  a 
case  growing  out  of  dealings  and  transactions  that  had  taken  place 
between  citizens  of  hostile  countries  during  the  pendency  of  war,  and 
iu  contravention  of  the  law  of  the  land.  And  the  proposition  there 
affirmed  was  that  no  valid  contract  can  exist,  nor  any  promise  arise 
by  implication  of  law  from  any  transaction,  with  an  enemy  during 
the  existence  of  hostility ;  and  if,  after  the  war  has  ceased,  an  action 
is  brought  against  a  citizen  upon  any  contract  arising  out  of  such 
illicit  intercourse,  the  defendant  may  set  up  the  illegality  of  the 
transaction  as  a  defence.  This,  as  was  shown  by  the  elaborate  discus- 
sion and  great  research  of  Chancellor  Kent  in  the  case  referred  to, 
is  a  rule  firmly  established  by  universal  authority.  But  this  is  alto- 
gether a  different  proposition  from  the  one  involved  in  the  cases 
before  us. 

Here,  the  contracts  upon  which  the  proceedings  were  taken  had  an 
antecedent  existence  to  the  war,  and  were  made  and  grew  out  of 
transactions  with  the  appellant  when  he  was  a  resident  citizen  of  the 
State ;  and  the  question  is  whether  they  can  be  legally  enforced  in 
the  Courts  of  this  State,  in  the  absence  of  the  appellant,  against  his 
property  by  attachment. 
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AJB  a  general  rule,  an  alien  enemy  in  not  allowed  to  maintain 
suit  in  the  Court*  of  the  country  with  which  he  is  ;it  tin-  time  in 
i\.  I  his,  however,  is  a  ]>ersonal  disability  of  temporary  dura- 
ti"n.  and  is  I'.iund.-d  upon  reason  and  policy,  and  to  some  extent  upon 
. vessit\  ..f  the  case.  But  no  such  reason  or  policy  forbid- 
dings  against  an  alien  enemy  in  favour  of  a  friendly 
cm/en  ;  and  it  is  i  asserted  by  good  authority  that  while  an 

alien  enemy  may  not  sue,  he  may  be  sued  at  law  (Bac.  Abr.,  tit.  Alien, 
D.).  Heine  we  know  of  no  such  thing  a»  a  plea  by  the  defendant 
of  his  o\\n  alien  enmity  to  the  government  in  whose  Courts  he  is  sued. 
1'lie  plea  of  alien  enemy  goes  only  to  the  disability  of  the  plaintiff. 
matter  of  privilege,  but  a  disability  that  suspends  the  right 
.ntain  an  aetion  in  the  Courts  of  the  country  to  which  the  party 
is  an  enemy.  And  if  a  party,  though  an  alien  enemy,  be  suable  at 
all,  it  is  difficult  to  suggest  a  good  reason  why  the  same  proceedings 
rannot  !>e  had  by  his  e red i tors  against  his  property  remaining  within 
the  jurisdiction  of  the  State  that  can  lie  taken  against  the  propel  ty 
uf  any  other  non-resident  debtor  whatever.  His  being  an  alien  enemy 
does  not  make  him  the  less  a  non-resident  debtor.  The  right  of  his 
creditor  to  proceed  by  attachment  was  not  suspended  because  he 
thought  pro]>er  to  assume  the  position  of  an  alien  enemy.  All  the 
remedies  provided  by  law  against  the  property  of  an  absent  or  non- 
resident debtor  remained  open  to  them;  and  if  they  have  pursued 
those  remedies  in  the  mode  prescribed  by  law,  the  debtor  himself  can 
make  no  question  of  their  right  so  to  do  upon  the  ground  that  he  no 
longer  remained  in  amity  with  them  or  their  government. 

As  to  the  second  ground  assigned  for  striking  out  the  judgments, 
that  they  had  been  confessed  by  an  attorney  without  authority  from 
the  appellant,  wo  think  it  is  equally  untenable  as  the  one  just 
idered. 

Hy  the  long-established  practice  of  the  Courts  in  this  State,  when- 
ever the  appearance  of  an  attorney  is  entered  of  record,  it  is  always 
considered  a >  donc  by  the  authority  of  the  party  for  whom  the  attorney 
sses  to  act;  and  whatever  is  done  in  the  progress  of  the  cause 
by  the  attorney  so  appearing  is  considered  as  done  by  the  party,  and 
is  binding  upon  him  (Iltm-k  v.  Tod/tunter,  7  liar.  &  J.  L'75).  And 
I.  in  the  ca«e  of  Mnnniknyson  \ .  Dorsctt,  '2  liar.  &  G.  378, 
that  "  the  appearance  of  an  attorney  without  proof  of  an  authority 
"  deri\ed  from  a  defendant  does  not  per  se  invalidate  a  judgment.  If 
"loss  or  injury  I*,-  sustained  thereby,  the  attorney  must  answer  it  in 
"  a  civil  action  by  the  party  injun-d."  There  may  b  ingested, 

however,  of  fraud  and  imposition  where  it  would  he  proper,  and 
indeed  necessary,  for  the  Court  to  interpose,  and  relieve  a  party  from 
the  operation  of  a  judgment  or  other  judicial  proceeding,  attempted 
to  be  fixed  uj»on  him  by  the  act  of  an  unauthorised  attorney.  Hut 
we  discover  no  ground  what«-\«-r  for  imputing  fraud,  or  anything  not 
entirely  ^insistent  with  fairness  and  good  faith,  to  t!  !  who 

appeared  for  the  appellant  and  confessed  judgments  in  these  oases. 
It  is  manifest  that  he  supposed  he  was  acting  by  authority,  and  in 
the  b.  >t  of  the  appellant.  And  in  regard  to  the  judgments  in 
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the  cases  of  Mrs.  Dorsey,  it  is  not  shown  that  he  appeared  at  all 
for  the  defendant  in  those  oases.  The  agreement  signed  by  him 
'as  attorney  for  the  defendant  and  Comfort  W.  Dorsey  had  reference 
as  well  to  the  cases  in  which  he  had  appeared  for  the  defendant  as 
to  the  cases  in  which  he  appeared  for  Mrs.  Dorsey,  and  hence  he 
might  well  sign  the  agreement  as  he  did  without  any  inconsistent 
relation  with  his  clients. 

It  is  not  deemed  necessary  to  discuss  the  other  grounds  assigned 
fo  i-  the  motions.  They  are  clearly  insufficient,  in  view  of  the  facts 
disclosed.  It  appears  from  the  appellant's  own  testimony  that  he 
heard  of  the  proceedings  against  his  property  in  1863,  and  that  he 
did  write  in  regard  to  one  of  the  cases,  and  received  information  as  ti> 
its  condition.  That  from  the  summer  of  1863,  according  to  his  testi- 
mony, "  anybody  could  write  a  letter,  not  on  political  matters,  by 
"  flag  of  truce  ''  :  and  notwithstanding  this  facility  of  communication, 
and  with  a  knowledge  that  proceedings  liad  been  taken,  in 
one  instance,  against  his  proj>erty  before  he  left  the  State, 
ami  that  other  creditors  had,  since  his  departure,  taken 
proceedings  to  obtain  payment  of  their  debts,  he  made  no 
inquiry  upon  the  subject,  and  held  no  communication  with 
his  creditors  whatever.  Moreover,  he  returned  to  the  State  about 
the  1st  of  June,  1865,  and  the  motions  to  strike  out  the  judg- 
ments were  not  entered  until  the  19th  of  March,  1866.  With  such 
evidence  of  laches  and  inattention,  it  would  be  difficult  in  any  case, 
however  extraordinary  its  circumstances,  if  not  a  question  of  jurisdic- 
tion of  the  Court,  consistently  with  settled  rules  upon  the  subject, 
to  interfere  with  a  judgment.  The  party  seeking  to  be  relieved  of 
it  should  move  in  the-  matter  without  delay,  and  as  soon  as  practicable 
after  knowledge  of  the  existence  of  the  judgment,  and  the  circum- 
stance of  fraud  or  surprise  under  which  it  was  rendered.  Acquiescence 
or  unnecessary  delay  is  fatal  to  motions  of  this  character;  as  Courts 
are  always  reluctant  to  interfere  with  judgments,  and  especially  after 
the  lapse  of  the  term,  and  where  they  have  been  executed  or  satisfied. 
The  several  judgments  appealed  from  in  these  cases  must  be  affirmed. 

Judgments  affirmed. 


[Author's  Note.  —In  Robinson  v.  Conliiim/n/  lium-mire  Co.  of  Mannhnm, 
Weekly  Notes  of  31st  October,  1914,  p.  393,  this  American  rule  was  followed. 
There  an  action  was  brought  upon  a  policy  of  marine  insurance,  effected  on  behalf 
of  the  plaintiffs,  who  were  British  subjects,  with  the  defendants,  a  German 
company  having  a  branch  in  England.  The  contract  was  made,  the  loss  occurred, 
and  the  pleadings  in  the  action  were  closed,  before  the  present  war.  The 
defendants  applied  by  summons  for  a  postponement  of  the  trial,  on  the  grounds, 
(1)  that  all  actions  between  British  subjects  and  alien  enemies  were  at  common 
law  suspended  during  the  war  ;  and  (2)  that  an  alien  enemy  could  not  appear 
and  be  heard  in  a  British  Court  in  time  of  war.  But  Bailhache,  J.,  held  that 
on  the  American  authorities  De  Jamette  v.  De  Qiverville  (56  Missouri  Reports 
440),  and  M'Veiyh  v.  United  States  (  1  1  Wall.  259),  and  on  Bacon's  Abridgment, 
7th  ed.,  vol.  i.,  p.  183,  there  was  no  rule  of  the  common  law  which  suspended 
an  action  where  an  alien  enemy  was  defendant,  or  which  prevented  his  appearing 
and  conducting  his  defence.  But  in  the  event  of  such  defendant  being  successful, 
he  would  probably  not  be  entitled  to  an  order  for  payment  of  costs  until  the 
restoration  of  peace.] 
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[The  plea  of  alien  enemy  must  be  specially  pleaded  in  an  action 
on  a  contract  which  was  legal  in  its  inception. 

Although  an  alien  enemy  is  barred,  during  the  existence  of  war, 
from  suing  on  a  contract,  where  the  cause  of  action 
accrued  to  him  before  the  outbreak  of  war,  yet  this  bar 
does  not  apply  to  his  British  agent,  in  the  absence'  of  a 
special  dilatory  plea. 

A  British  agent,  effecting  a  policy  of  insurance  on  behalf  of  alien 
enemies,  who  became  so  alfcer  the  loss  happened,  can 
recover,  during  the  war,  against  the  underwriter;  unless 
the  latter  puts  on  the  record  a  special  dilatory  plea.] 

M.INDI    -..    \\ATKUS. 
MB.      1*1  -.  1.")   KAST,   -2(j(). 

THIS   \\a-  an  action  on  a  policy  of  insurance  on  goods  on  l>oard   the 
ship  "  Stadt  Lulieck."  at  and  from  London  to  any  port,  tic.,  in  the 
Baltic.      In    01  ic-   count    of  the    di  da  rat  ion    tin-    interest    was    a 
to  l>e   in   the  plaintiff:    and   in  another  it    w.i-  \    to   IK-  in   the 

plaintiff  and  certain  other  persons  trading  under  the  firm  of  Schiller 
The  lo-  :•••!  tn  I  <•  liv  capture.      The  defendant  pleaded 

the    -relieral    issue;    and    at    the    trial    U  lore    Lord    Kllvidxu  oii;_rh.    <   ..I 
.it  (luildhall,  the  policy  pioduced  wa.»  dated  on  the  17th  of  September, 
1XH»,    and    tin-  ship   \\a-   proved   to   have   .-ailed    shortly   In-fore    for  St. 

iiiiiL'  (which   at   the  time  of  the  insuraii-  ^t    hostile)   hut, 

ith  had  weathi'i-  and  coiitiary   winds,   was  not  able  to 
it    liefoie  the  frost   ^et   ill.   and  was  oldi^'ed   ill   Novrmlter  or   Deccmher 
to  put  into  Lil)au.  another  Uussian  port,   where  she  was  immediately 

l»y  the  oflicers  of  the  Covernmeiit  ,   and  thv  «roods  provisionally 

eonti^-atiHl.     upon     receipt     of    which    intelligence    the    a.-suied     «_rave 

iliandonnK-nt  to  the  undei  -writer.        The  invoice  showed  that 

\th  of  the  caiLr«>  U-loii-jed  to  the  plaintiff  (which  was  paid   into 

Court    afU-r   the   action    was  Urmi^ht).  and    thv    remaining   live-sixths 

9(  iiiller   it   Co.,   of  Hamhur^.        The  plaintiff  further   proved   the 

I     licencv.     dated     ~~t\'.  lvl(l.     granted     under    the 

statute  4>  '  Klindt  A-  Co..  of  London,  merchants. 

"on   liehalf  of  th<-m-elves  and   other-."    to  load   and   export   on   board 
the    ship    "  Stadt    Lulu  .nin^'    any    Hair    except    t1 

of  a  certain  description  from  London  to  any  j>ort  in  the  Baltic 
not  under  blockade,  A*c.  :  which  licei.ce  \\a-<  to  remain  in  force  till 
the  1st  of  January.  1  S  1  1  .  if  th  was  not  completed  In.1  fore. 
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The  defendant  relied  on  an  Order  of  Council,  dated  22iid  of  June, 
1811,  recognising  that  on  the  1st  of  January,  in  the  same  year, 
Hamburg  was,  by  a  French  decree,  annexed  to  and  declared  to  IK'  a 
part  of  the  French  empire ;  and  that  the  action  was  commenced 
after  such  annexation,  though  it  \\as  admitted  that  the  loss  hap- 
pened before.  A  verdict  having  been  obtained  for  the  plaint  ill' 
under  his  lordship's  direction,  who  thought  that  as  the  plaintiff 
011  the  record  was  not  an  alien  enemy,  no  advantage  could  be  taken 
of  the  objection  without  a  plea  of  alien  enemy. 

Topping  moved  in  the  last  term  for  a  new  trial,  on  the  ground 
that  the  persons  interested  in  live-sixths  of  the  cargo,  Wing  alien 
enemies  at  the  time  the  action  commenced,  no  recovery  could  be  had 
by  the  plaintiff  a^  ;ii:vnt  on  their  )>ehalf :  and  cited  Brandon  \.  S<*liiti, 
0  Term  Hep.  -'5,  \\here  this  question  was  so  decided  upon  a  plea  of 
alien  enemies;  and  Brixtuir  v.  Toirers,  ibid.  35,  when-  the  evidence 
of  hostile  alienage  \\as  received  upon  the  general  issue,  on  which  a 
special  verdict  was  afterwards  found.  He  added  that  the  same  point 
was  now  pending  in  two  other  cases,  on  which  rules  had  been  moved  in 
this  Court,  F/iin/f  v.  Aiulrt  ir.«  and  F/indt  v.  Tli  rnijiiutrton . 

The  Attorney  <ieneral,  (Jarrow,  Park,  and  Taddy,  no\\  contended 
against  the  rule,  that  the  defence  offered  could  not  be  made  upon 
the  general  issue  in  a  case  like  the  present,  where  there  was  no 
nal  disability  to  sue  in  the  plaintiff  on  the  record,  but  that  it 
ought  to  l>e  pleaded  specially,  as  in  linitulon  v.  Nesbitt,  that  the 
action  was  brought  for  the  benefit  of  alien  enemies  (and  vide  hnnulon 
v.  Curling,  4  East,  410,  wheiv,  in  an  action  brought  on  the  sa im- 
policy after  the  peace,  plaintiff  was  held  not  entitled  to  recover 
for  a  loss  by  capture  (hiring  hostilities).  In  Bristuiv  v. 
Toti-ira,  which  followed,  the  point  of  the  case  was  that  the  subject- 
matter  of  the  contract,  the  insurance  of  enemy's  property,  was 
illegal,  because  no  subject  of  this  kingdom  could  legally  make  such 
a  contract  with  one  who  was  an  enemy  of  the  King  at  the  time; 
but  that  is  very  different  from  an  objection  to  the  personal  ability 
of  a  plaintiff  to  sue,  on  the  ground  of  his  being  an  alien  enemy  at 
the  time  of  the  action  brought,  though  the  contract  itself  was  legal 
when  it  was  entered  into.  Now,  here  the  contract  was  made  and 
the  loss  incurred  before  Hamburg  became  hostile  by  the  conquest 
of  the  enemy ;  the  contract  remains  good,  notwithstanding  the  sub- 
sequent hostility  of  the  real  plaintiffs'  country,  and  may  be  enforced 
by  suit  in  their  own  names  upon  the  return  of  peace;  but  only 
their  personal  right  to  sue  is  suspended  in  the  meantime.  The 
plaintiff,  however,  upon  the  record  is  competent  to  sue;  the  debt 
still  remains  due  upon  the  original  contract.  The  King  might,  if 
he  pleased,  have  seized  the  debt  as  due  to  an  alien  enemy,  and  it 
is  his  forbearance  not  to  do  so ;  but  there  is  nothing  unlawful  or 
against  public  policy  for  one  subject,  who  has  a  personal  capacity 
and  authority  to  sue  upon  the  contract,  to  recover  the  debt  so  due 
from  another  subject ;  the  money  when  recovered  still  remains  in 
this  country,  and  is  no  more  applicable  than  before  to  the  resources 
of  the  enemy ;  it  is  still  within  the  King's  reach  to  seize  if  he 
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please  by  procew  out  of  '  the   plaintiff 

•l.-d  to  sue,   tin-  onl\  ;  on  the  reoord  is  us  to  the 

.!'   tin-   contra.!,    it-   intriii-ic    legality.    an«l    whcth«-r   anyt  hin;/    I..- 
.1  ;  ;in«l  hot  as  tit  tin-  alteration  of  character   in   the  persons 
fur   whose   U-nelit    the   contract    was   made,    which    is   matter  of    -; 
I'K1. i  as  a  temporal  y  ainl  m>l   a   perpetual   liar.      (Six.-  upon  this  Milij.it 

l'<t /niton.    I  :nl   the  authorities  tin -L 

to.)        \\iKmsinytoii,     v.      I nt/fig,     8      Ea  (  .Mirt.   an. I 

afterwards,      the      Court      of      Exchequer      (  hamlx-r,      held      that      the 

•  I      a     certain      trailing      with      the     enemy, 

that    ei, iiuy    miirht,    in   the    name   of    his     Hritish     agent      here      who 

effected  the  policy,   recovci    I'm-  a  loss  u]>on   a  policy  of  insurance  on 

his  ship  ;   the  contract  l>eing  inipliedly  legalised,  and  there  l»eing  no 

Jiersonal    disability    on    the    plaintiff   on    the    nvord    to  sue.      In    the 

M-  no  lieemv  was  neoessaiy,  though  OIK.-  was  in  fact  obtained 

liy    the    plaintiff  on    U-hall'  of    himself   and   others,    permitting    that 

\\hich  \\as  dune  ;  and  if  the  subsequent  conquest  of  the*  enemy  could 

•    the  ojN.-ration  of  the  licence,  it  would  make  it  a  trap  to  thv 

I66S.         (HayU-y.    .1..   ul»>ei\ed    that    the   party   licensed    in    that 

OM6    \\a>    aii    alien    enemy    at     the    time,     and     therel'im-     the     li.rii.i 

iplated    him    in    that    chararter ;    here   the    parties    were   alien 

friends  at  the  time  of  the  licence  granted.)       That  distinction,   they 

contended,    \\as    not    unfavourable   to   the   present    plaintiff,    who    had 

< -aiiM-  of  art  ion,  and  against  whom  the  objection  now 

pressed   did   not  go  to   the  cause  of  action,   but  arose   upon    matter 

pleadalile  only  in  abatement   duriii-_r  the  \\ar. 

Topping  and  ('air.  i-<,,if/,i,  insisted  that  the  distinction,  last 
aihi-rted  to.  made  against  the  operation  of  the  licence  granted  in 
this  OM0|  al'tn  the  I'liaiarter  of  the  licences  became  changed  from 
that  of  alien  friends  to  alien  enemies.  For  in  its  terms  it  was 
granted  t«i  British  merchants  on  behalf  of  themselves  and  others, 
which  must  mean  other  Hritish  merchants,  or  at  most  other  friends, 
and  not  enemies  ;  which  latter  \\eie  never  in  the  contemplation  of 
the  Cr-.\\n:  and  t!  th«  plaintiff  is  not  entitled  to  recover  as 

to  566th«  of  the  iroods  insured,  which  were  the  proj>erty  of  alien 
enemies  at  the  time  of  the  action  brought.  And  this  objection, 
which  -_r"es  to  the  riirht  of  action  itself  at  the  time  it  was  comm- 
and diM-s  not  arise  upon  subsequent  matter,  may  lie  taken  advantage 
of  upon  the  general  issue,  In-cause  it  was  not  lawful  for  the  defendant 
to  pay  an  antecedent  debt  to  an  alien  enemy,  and  the  la\\  \\ill 
not  imply  or  give  cnVi-t  to  -uch  a  promise.  The  policy  of  the  State 
intervenes  as  much  to  prevent  the  extvution  of  a  contract  with  an 
alien  enei.  he  becomes  such  as  to  prevent  the  making  of  a 

ontract    with    him.         In     Lc     Brrtt     v.      /'<t/n'lltni.      1      Kast. 
the      plaintiff      was      not      an      alien      enemy      at      the      time 
of     the     action     brought,     but     Wame     su     afterwards     and     before 
plea   pleaded ;    but    though    the     defence   was     informally    pi. 

as      the      fact      appeared      to      the      Court,      they      held      them 
hound  o    to    give    judgment  the     plaintiff, 

barring  him  from  further  having  or  maintaining  his  action.        Now, 
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where  is  the  difference  in  reason,  whether  it  appears  to  the  Court 
by  plea  upon  the  record  that  the  plaintiff  sues  for  an  alien  enemy, 
as  in  Bi-dinJim  v.  y<xJn'ft,  or  l>y  an  informal  plea,  as  in  Le.  Brett  v. 
/'fijiilhn,  that  the  plaintiff  himself  is  such;  or  whether  it  appears 
by  the  declaration  that  the  plaintiff  on  the  record  sues  for  the  benefit 
of  others,  who  are  proved  in  evidence  to  have  been  alien  enemies 
at  the  time  of  the  action  brought,  and  who  still  continue  such.' 
(Lord  Ellenborough,  C.J. — In  Bnnulun  v.  Xixbitt  the  party  interest ed 
had  become  an  alien  enemy  before  the  voyage  insured  was  performed 
and  the  loss  had  happened.)  But  the  contract  was  made  when  ho 
was  a  friend.  Every  reason  \\hich  applies  against  a  suit  by  an 
alien  enemy  applies  equally  against  an  action  brought  by  a  trustee 
for  his  benefit,  and  it  must  be  immaterial,  now  the  truth  of  the  fact 
appears  to  the  Court,  whether  an  averment  on  the  record  or  by 
evidence. 

Lord  Ellenborough,  C.J. — The  ground  of  our  decision  in  this  OM6 
will  not  at  all  clash  with  the  doctrine  laid  down  by  the  Court  in 
Brandon  v.  3W//(7.  The  point  there  decided  was  that  the  fact  of 
the  parties  interested  in  the  insurance  having  become  alien  enemies 
before  the  loss  happened  might  be  pleaded  to  an  action  brought  in 
the  name  of  the  British  agent  who  effected  the  insurance,  and  the 
Court  are  disposed  to  confirm  that  doctrine.  But  the  defence  of 
alien  enemy  must  be  accommodated  to  the  nature  of  the  transaction 
out  of  which  it  arises ;  it  may  go  to  the  contract  itself  on  which 
the  plaintiff  sues,  and  operate  as  a  perpetual  bar;  or  the  objection 
may,  as  in  a  ease  of  this  sort,  be  merely  personal,  in  respect  of  the 
capacity  of  the  party  to  sue  upon  it.  Here  the  objection  is  taken 
upon  the  general  issue,  which  is  u  plea  of  a  perpetual  l>ar,  and  if 
found  against  the  plaintiff  would  have  excluded  him  for  ever,  so 
that  though  peace  should  be  established  to-morrow  between  the  two 
countries  and  the  Crown  should  not  have  interfered  to  sei/e  the  debt, 
yet  on  this  plea  in  bar  the  plaintiff  would  have  lieeii  for  ever 
estopped  to  sue  for  his  debt.  But  here  the  objection  is  only  of  a 
temporary  nature — the  contract  itself  was  perfect  at  the  time  it 
was  made,  the  trade  was  with  an  alien  friend,  which  required  no 
licence,  though  one  was  obtained  e,r.  abundant*  cautela.  The 
insurance,  the  loss,  the  cause  of  action  had  arisen  before  the  assured 
had  become  alien  enemies;  when  therefore  they  became  such,  it 
was  only  a  temporary  suspense  of  their  own  right  of  suit  in  the 
Courts  here  as  alien  enemies,  but  that  objection  cannot  be  carried 
further,  nor  applied  to  the  plaintiff  as  their  trustee,  who  is  a  subject 
of  the  King ;  otherwise,  if  it  could  avail  upon  this  plea,  it  would 
be  making  that  a  perpetual,  which  in  its  nature  is  only  a 
temporary,  bar.  In  Kensington  v.  Inglis,  8  East,  273,  a 
trading  adventure  with  an  enemy  by  the  King's  licence 
was  held  to  be  a  legal  interest  and  insurable,  and  that 
the  British  agent  of  that  enemy,  in  whose  names  the 
policy  was  effected,  might  sue  upon  it.  This  therefore  being  only 
a  temporary  disability  on  the  part  of  the  assured,  and  there  being 
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no  personal  disability  in  th<-  plaintiff,  tli.-ir  agent,  to  sue,  ho  IB  not 

,,1  ft. .in  i>ecie«  of  defence  *  t   H; 

in.,!,  !  I  •!"                    nat  tlii-  Crown 

•  other  judges  .  ley,  . I.,  added  that  in  lliamlmi 

d    \\as   ill. 

Rul< 

Tlii                             admitted,  d  the  other  cases  of  Flfmlt 

d   /•'fiiit/f  v.    7 


[Semhie  the  plea  of  alien  enemy  Is  an  odious  plea.  So  the 
defendant  must  state  everything  that  can  oust  the  plain- 
tiff of  his  right  of  action.] 

(   \SSERES  v.    HI 

( '•  n::     K  KIM;'-;  Mrsvir.      17!)'.'.  8  DuRNFORo  AND  EAST'S 

REPORTS,  166. 

To  an  action  on  a  policy  <>f  insurance,  the  defendant  pleaded  several 

and   among  the   rest  the  two  following: — And    for  a   further 

"  Tliat    the    said    Samuel    Van    Jo>ias    (tlio   jilaintifT)    is    an 

"  alien  horn  in  foreign  parts,  to  wit,  at  Holland,  out  of  the  allegi- 

"  ance  of  our  lord  the  Kinir,  and  tinder  the  allegiance  of  a  foreign 

wit,  of  the  Republic  of  Holland.  to  wit,  at  London  afore 

"  Raid,   in   the    parish    and    ward    aforesaid  :    and   the  said    defendant 

"  further  says,  that  long  before  and  at  the  time  of  exhibiting  the 

"  bill   of   the   said    plaintiff,  the   persons  exercising  the   powers   of 

<-nt  in  Holland  were,  and  still  are,  at  open  war  with,  and 

"  tin-  4-neinic>  of,  our  said  lord  the  King,  to  wit,  at  London  aforesaid. 

"  in  the  parish  and  ward  aforesaid  :  and  this  he  is  ready  to  verify: 

"  wherefore,  he  prays  judgment,  if  the  said  plaintiff  ouirht  to  have 

"  his  aforesaid  action  thereof  maintained  against  him,"  «te.       And 

for  a  furtht-r   plea,   Ac.,    "  That  the   plaintiff  is  an  alien,   born   in 

"  foreign  parts,  to  wit.  in  the  French  Netherlands,  out  of  his  alleiri- 

"  ance  of  our  lord  the   Kinir.   and   under  the  allt"_'ianoe  of  a  foreign 

I'reneh  King.  A-r.  :  that  long  before  and  at  the 

"time  of  exhil>iting  the  plaintiff's  bill,  the  persons  <-xeivising  the 
"powers  of  government  ..f  France  weiv.  and  still  are,  at  open  war 
"  with,  and  tlie  enemies  of,  our  lor«l  the  King,  to  wit,  at."  Av. 

To  t!ie«e  two  pie.  intiff  demurred  generally. 

(liles,  in  support  of  the  demurrer-  The  two  pleas  of  the  defendant 
cannot  U>  supjH.rt«-d.  I>ecau8e  tht-y  do  not  show  that  the  plaintiff  is 
in  such  a  situation  that  he  cannot  bring  a  personal  action.  Th«-v 
should  have  stated  that  the  plaintiff  is  an  enemy  of  our  King  ll;> 
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having  been  born  out  of  the  King's  allegiance  does  not  incapacitate 
him  from  suing  here,  even  though  the  government  to  which  In* 
owes  a  natural  allegiance  is  at  war  with  this  country.  An  alien 
friend  may  bring  a  personal  action  in  this  country  (Wtiffonf  \. 
Masham,  Moor,  431).  If  these  pleas  were  sufficient  to  deprive  the 
plaintiff  of  his  right  of  suing,  most  of  the  foreigners  in  ths  country 
would  be  equally  incapable  of  suing,  though  resident  here  under 
letters  of  safe  conduct  from  our  King.  The  pleas  should  have 
negatived  the  plaintiff's  residing  here  under  letters  of  safe  conduct. 
In  OpenJieimer  v.  Lcvi,  2  Str.  1082,  it  was  expressly  ruled  that  it 
was  necessary  in  such  a  plea  to  state  that  the  plaintiff  is  an  alien 
enemy;  and  that  resolution  is  conformable  with  nil  the  precedents. 

Wood,  contra — In  surh  a  plea  as  the  present,  it  is  sufficient  to 
state  that  the  plaintiff  owes  allegiance  to  a  State  or  .sovereign  that 
is  at  enmity  with  our  King.  In  Ra&t.  Ent.  605  there  is  a  pre- 
cedent of  plea  which  states  that  the  plaintiff  was  born  in  a  foreign 
state,  at  enmity  with  our  King,  without  adding  that  he  was  an 
alien  enemy  (but  it  does  negative  the  plaintiff's  having  letters  of 
safe  conduct);  and  in  TheL  Dig.  lib.  1  as.  17  and  18,  then-  an 
similar  precedents.  Here  it  is  stated  in  the  first  of  these  pleas  thai 
the  plaintiff  was  born  in  Holland,  out  of  the  allegiance  of  our  King : 
and  that  the  persons  exercising  the  powers  of  government  in  Holland 
an-  at  open  war  with,  and  the  enemies  of,  our  lord  the  King,  which 
is  sufficient.  The  same  is  stated  in  the  other  plea,  only  substituting 
France  for  Holland.  If  the  plaintiff  have  any  letters  of  safe  conduct 
from  our  King,  that  may  be  replied  by  the  plaintiff;  but  it  is  not 
necessary  to  m"_rati\v  that  in  the  defendant's  pleas.  It  was  not 
negatived  in  the  i-aso  of  linnnJnn  \.  \t.J>iff.  (>  T.TC.  23. 

Lord  Kt'iivon,  C..I. — After  consulting  the  authorities  on  this 
subject,  I  am  of  opinion  that  these  pleas  cannot  be  supported.  There 
is  a  precedent  of  a  plea  of  this  kind  in  Derrier  v.  Amaud,  reported 
in  4  Mod.  405,  the  original  record  of  which  we  have  examined;  and 
according  to  that  it  seems,  that  a^  this  is  an  odious  plea,  the  defendant 
must  state  everything  that  can  oust  the  plaintiff  of  his  right  of 
suing.  It  is  there  stated  that  the  plaintiff  was  born  in  France,  of 
foreign  parents,  and  that  he  came  into  this  kingdom  without  letters 
of  safe  conduct,  <fec.  ;  negativing  every  presumption  that  could  have 
arisen  in  favour  of  the  plaintiff's  right  to  sue.  When  I  first  read 
this  case,  it  occurred  to  me  that  on  principle  it  was  not  necessary 
to  negative  all  these  facts  in  the  defendant's  plea ;  but  the  case  in 
4  Mod.  and  that  cited  from  Sir  J.  Strange  have  removed  my  doubts  ; 
they  show  that  the  plaintiff  is  not  driven  to  reply  to  any  of  these 
facto,  for  that  the  defendant  must  negative  them  in  his  plea. 

Lawrence,  J. — There  is  another  case  in  1  Ld.  Raym.  282,  Wells 
v.  Williams,  which  shows  that  it  is  necessary  for  a  defendant,  who 
pleads  that  the  plaintiff  is  an  alien  enemy,  to  set  forth  all  those  facts 
in  his  plea  that  negative  the  plaintiff's  right  of  suing  here. 

Judgment  for  the  plaintiff. 
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[Where  a  defendant  obtained  time  to  plead  on  the  usual  terms, 
i.e.,  that  he  should  plead  issuably,  and  war  broke  out 
afterwards  between  Great  Britain  and  the  State  of  which 
the  plaintiff  was  a  subject,  the  Court  has  refused  to  allow 
the  defendant  to  set  up  the  plea  of  alien  enemy.] 

SHKI'KLKi:  v.  DURANT. 

t  RT  OF  COMMON  PLBAS.     1851.          14  COMMON  BENCH  R  WORTH, 

582, 

THIS  was  an  action  upon  n  contract  made  at  Riga,  in  Russia,  for  the 
sale  of  a  quantity  of  timber. 

Tin-  declaration  was  delivered  on  the  15th  of  March  last.  On 
tin-  •_'.">!  d.  the  defendant  obtained  an  order  for  time  to  plead  upon  the 

;1  term-.  On  the  L'Stli.  war  was  declared  by  this  country  against 
Russia.  On  the  LM.»th,  the  defendant  took  out  a  summons  calling 
upon  tin-  plaintiff  to  show  cause  why  all  proceedings  in  this  cause 
should  not  be  stayed  until  the  cessation  of  hostilities  between  the 
t\\.i  countries,  or  why  the  defendant  should  not  be  at  liberty  to  ple.nl 
in  abatement  that  the  plaintiff  was  an  alien  enemy.  This  summons 
heard  In-fore  Maule,  J.,  who  declined  to  make  the  order  prayed 
for,  on  the  ground  that  the  defendant  was  under  terms,  but  he 
ordered  tin-  plaintiff  to  give  security  for  costs. 

T.  G.  Clarke  now  mov<-d  to  rescind  so  much  of  the  order  of  the 

1  of  March  as  required  the  defendant  to  plead  issuably,  and  that 
the  defendant  might  he  at  liberty  now  to  plead  a  plea  of  alien  enemy. 
II.  submitted  that,  had  the  defendants  not  been  under  terms,  he 
would  have  l>een  entitled  on  the  29th  of  March  to  plead  such  a  plea 
//;//.-•  tl'imin  continuance;  and  that  nothing  had  occurred  since  to 
alter  his  position  in  that  respect. 

Jervis.  ('..I. — At  the  time  of  its  commencement,  this  action  was 
well  brought,  there  being  no  obstacle  in  tho  way  of  the  plaintiff's 
suing.  In  order  to  obtain  tinu-  to  plead.  th<-  defendant  put  himself 
under  terms  to  plead  issuably.  which  means,  amongst  other  things, 
not  to  put  a  plea  as  is  now  sought  to  be  pleaded  upon  the  record. 
War  having  been  declared  a-rain-t  the  country  of  which  the  plaintiff 
i*  a  subject,  the  defendant  now  wishes,  in  breach  of  the  engagement 
he  has  entered  into,  to  plead  a  dilatory  plea.  That  is  not  a  course 
of  proceeding  which  the  Court  would  feel  disposed  to  encourage. 

Williams,  J. — The  defendant,  being  under  terms,  comes  to  the 
Court  to  ask  for  indulgence.  That  which  he  asks,  being  manifestly 
contrary  to  justice  and  good  faith,  ought  not.  1  think,  to  be  granted. 

Crowder,  J.,  concurred. 

Rule  refused. 
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(e)  PROOF  OF  HOSTILE  ALIENAGE. 

[The  defence  of  alien  enemy  must  be  strictly  proved.  In  order  to 
prove  that  the  plaintiff  was  an  alien  enemy  at  the  time  of 
the  action,  it  is  not  enough  to  show  that  he  was  some 
time  before  such  action  domiciled  in  the  enemy  country. 
It  must  be  proved  that  he  was  a  native  of  such  country, 
or  was  living  in  it  when  the  action  was  brought.] 

HARMAN  AND  OTHERS  v.  KINGSTON. 
NISI  PRIUS.     1811.  3  CAMPBELL,  150. 

Tins  was  an  action  on  a  policy  of  insurance,  (In tod  1st  August,  1810, 
on  goods  by  the  ship-  "  Maria,"  at  and  from  Got  tenlmrgh  to  port 
"  or  ports  of  discharge  in  the  Baltic."  By  a  memorandum  at  the 
foot  of  the  policy,  the  insurance  was  declared  to  l>e  "  on  sugar  ami 
"  cotton,  as  might  be  thereafter  declared  and  valued." 

The  declaration  alleged  that  the  goods  were  duly  declared  and 
valued  before  the  loss. 

A  clerk  of  the  plaintiffs  stated  that  on  the  2nd  of  Octolx>i ,  is  HI. 
he  wrote  out  and  signed,  by  order  of  the  assured,  a  ipecification  of 
interest,  with  a  valuation  of  the  goods  insured,  on  a  separate  pier*- 
of  paper,  which  he  wafered  to  the  policy  ;  but  he  could  not  swear 
that  lie  had  shown  it  to  any  of  the  underwriters,  or  to  any  other 
person,  till  after  intelligence  of  the  loss  had  l>een  received. 

The  Attorney-General  objected,  that  this  private  memorandum 
of  the  clerk,  which  he  had  kept  a  secret  from  all  the  world,  could 
not  be  considered  a  declaration  of  interest  within  the  meaning  of 
the  policy.  The  object  was  to  inform  the  underwriters,  before  a 
loss  happened,  of  the  particular  <roods  insured,  and  of  the  value  put 
on  them,  that  they  might  be  protected  from  any  sinister  practices 
on  the  part  of  the  assured.  Rut  if  this  declaration  were  sufficient 
it  would  be  unnecessary  to  communicate  any  declaration  till  the  day 
of  trial,  or  there  might  be  twenty  declarations,  privately  written 
and  signed  before  the  loss,  and  that  one  afterwards  produced  which, 
according  to  the  event,  would  best  suit  the  purpose  of  the  parties. 

Garrow  and  Basanquet,  contra,  maintained  that  it  was  merely 
a  question  as  to  the  credit  of  the  witness.  If  he  was  believed,  there 
had  been  a  declaration  made  on  the  2nd  of  October,  and  the  loss 
did  not  happen  till  the  18th  of  November.  The  declaration  of 
interest  did  not  require  the  assent  of  the  underwriters.  This  policy 
did  not  stipulate,  as  is  sometimes  done,  that  it  should  be  authenti- 
cated by  their  initials.  Had  it  been  shown  to  them  on  the  2nd  of 
October,  they  could  not  have  objected  to  it ;  and  therefore,  if  the 
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-s  spoke  true,  they  were  precisely  in  as  good  a  situation  an  if, 
•  •n  tli.  I  been  shown  to  every  one  of  them.       Umrhmnn 

v.  Off/-  B  .  was  cited  UK  in  point. 

1     Kllen  -A     declaration     necessarily     im^.n-     two 

•  i son  \\lni    makes   it    nnd    tlio    person    to    whom    it   is 
uncommunieated  instrument  a  de- 
declaration?       lljnl  it  been  communicated  to  any  person,  .,i   if  it  liad 
been   written  on  t  so   that    tin- -party   could    not   recede, 

pel-hap*  that  would  have  been  sufficient.  I  allow  that  a  dedal at ion 
of  interest  is  no  contract,  ami  does  not  require  the  assent  of  the 
!-ut  it  must  be  communicated  in  such  a  manner  that 
the  assure. 1  cannot  n-eede  from  it.  Hi  tv  th«Te  would  have  IKH-II  no 
evidence  that  this  instrument  ever  existed,  if  it  had  suited  the 

•my  it.  or  to  substitute  another  in  its  place, 
row  then   proposed  to  prove  the  loading  of  the  goods,   and 
\alue,  as  in  the  common  case  of  an  open  policy. 

1  Klleiihorough  at  first  entertained  some  doubts  whether  this 
could  be  done  ;  and  whether.  uj>on  a  j*>licv  of  this  sort,  the  declara- 
tion of  interest  is  not  a  condition  precedent,  which  must  be  fulfilled 
by  th  the  liability  of  the  underwriters  attaches; 

but.   after  further  consideration,   his  lordship  said — I  have  now  fully 
up  my  mind   that   where  there  is  an   insurance  on   poods,   as 
be  thereafter   declared    and  valued,    this   gives   the    assured   a 
power,  by  duly  declarin<_r  and  valuing  before  the  loss,  to  make  it  a 
but  that  if  the  assured  do  not  so  declare  and  value, 
th<'i)   an   open    policy,   and   the   interest  is  matter  of  evidence 
at  the  trial. 

The  At-  •  eral — My  lord,   I  feel  myself  bound  entirely  to 

•  il>e  to  that  doctrine  ;   and  had  I  been  aware  that  the  plaintiff 
could  prove  the  interest,  1  should  not  have  made  any  objection. 

The  plaintiff's  case  being  made  out,  the  defence  set  up  was  that 

the  persons  interested  (six  in  number)  are  now  resident  at  Bremen, 

which   is  annexed   to   Fiance,    and   are  therefore   alien  enemies,   so  as 

incapable  of  taking  advantage  of  a   licence  granted  to  them 

when  they  stood  to  this  country  in  th<>  relation  of  neutrality. 

It   was  proved   that  they  were  all  living  at  Bremen   in  the  latter 
end  of  the  year  1HIO.  and  the  Att<  ral  contended  that  till 

the  contrary   \\as  shown    it  mu-i  ^imed    they   had    lived    there 

ever  since. 

I.      I   KlU-nhoroiiirh — I   think  this  is  no  defence  upon   the  general 

'I'h'  the    persons     int'  ^avinir     lux-onie   alien 

eiiciir  the  loss   only   L'oes    to    suspend    the   rtincdy.    and    ought 

to    have    been   pleaded    in    abatement.         Kesi.i  have   L'iveii    no 

evidence  where  these  p,  l>om,  nor  proved  that  they  were 

living'   iu  a   h  the  tiiiK-  of  action  brought.       You 

m  them  to  Ix  \-  birth  or  by  domicile. 

lb>\\    do   I   certainly    know    that   they    were   not   all    British   subjects 

who  left  Bremen  as  soon  as  they  could  after  that  place  was  usurped 

by   the  French,    and  are  now   carryinir  on   trade   within   the   realm   of 

I  } 
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England?  A  defence  of  this  sort  which  goes  merely  in  disability  of 
the  person  is  to  be  made  out  by  the  strictest  proof. 

Verdict  for  the  plaintiffs. 

A  new  trial  was  afterwards  moved  for  on  the  ground  that  the 
persons  interestd  were  become  alien  enemies. 

A  rule  to  show  cause  was  granted,  but  afterwards  discharged, 
the  whole  Court  being  clearly  of  opinion  that  this  not  being  a  per- 
petual bar  to  the  action,  it  was  no  defence  upon  the  general  issue. 


(/)  ENEMY'S  RIGHT  TO  DEFEND  AND  APPEAL. 

[An  alien  enemy,  unless  with  special  licence  OP  authorisation  of 
the  Crown,  has  no  right  to  sue  in  the  King's  Court  during 
war,  his  right  to  sue  being  suspended  until  the  restoration 
of  peace. 

An  alien  enemy  may  be  sued,  if  he  could  have  been 
sued  in  time  of  peace,  and  if  it  is  practicable  to  give  him 
proper  notice  of  the  proceedings. 

An  alien  enemy  can  appear,  if  sued,  and  be  heard  in 
his  defence. 

In  such  a  case  an  alien  enemy  has  the  same  right  of 
appeal  as  any  other  litigant. 

But  if  the  alien  enemy  was  a  plaintiff,  his  right  of 
appeal  is  suspended  during  the  war,  unless  he  has  the 
special  licence  or  authorisation  of  the  Crown.] 

PORTER  v.  FREUDENBERG. 

K  UEGLINGER  v.  S.  SAMUEL  &  ROSENFELD. 

IN  EE  MERTEN'S  PATENT. 

COURT  OP  APPEAL.  [1915]     1  K.B.  857. 

THESE  cases  were  argued  before  a  full  Court,  consisting  of  Lord 
Reading,  C.J.  ;  Lord  Cozens-Hardy,  M.R. ;  Buckley,  L.J. ;  Kennedy, 
L. J. ;  Swinfen  Eady,  L.J.  ;  Phillimore,  L.J.  ;  and  Pickford,  L.J.  Sir 
John  Simon,  A.G.,  attended  for  the  Crown  as  amicus  curia. 

The  plaintiff  in  the  first  appeal  issued  a  writ  against  Philip 
Freudenberg  (trading  as  Hermann  Gerson)  to  recover  a  quarter's 
rent  due  on  29th  September,  1914,  under  a  lease  made  in  1903  of 
certain  premises  situated  in  Hanover  Square,  London.  The  defendant 
resided  and  carried  on  business  in  Berlin,  and  had  for  some 
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before  the  outbreak  of  the  war  carried  on  a  branch  establishment  at 
the  above  premises  in  London  l.y  means  of  a  \rthur 

Barnes.       According  to  the  plaintiff's  a!1  quantity  of  stock 

wa«  usually  kept  on  the  premises,  but  imm.-di.it.-ly  before  29th  >••[• 
•r  the  whole  of  the  stock,  fixtures,  and   fittings  were  removed 
•leinises.     On  28th  September  the  keys  of  the  premise- 

iiitiff  liy   Barnes,   which,   tin-  plaintiff  intimated    would 
be  held  at  the  disposal  of  Barnes,  as  the  d«  a^ent.       The 

plaintiff,  having  issued  his  writ,  applied  t..  Scrutton,  J.,  for  direc- 
tions as  to  the  manner  of  serving  it  upon  the  defendant  in  Berlin. 
Liberty  was  given  to  him  to  issue  a  concmvnt  writ  against  the 
defendant  and  to  ser\v  notice  of  the  writ  in  Berlin.  In 
view  of  the  difficulty  in  serving  the  notice  of  the  writ,  the  p! 
appealed  for  an  order  of  substituted  service  of  tin-  IK. tire  of  the  writ 
by  allowing  service  of  it  upon  Barnes,  or  otherwise  as  the  Court 
t  direct. 

In  the  second  appeal  the  plaintiffs,  Kreglinger,  were  skin  and  hide 
merchants,  carrying  on  business  in  London  and  at  Antwerp.  Before 
the  outbreak  of  war  they  had  entered  into  contracts  for  the  sale  of 
cargoes  of  hides  from  Australia  to  the  firm  of  S.  Samuel  <fe  Rosenfeld, 
carrying  on  business  in  London.  Before  the  outbreak  <•!'  \\ar  the  firm 
of  S.  Samuel  &  Rosen feld  intimated  that  they  did  not  intend  to  carry 
out  the  contracts.  After  the  outbreak  of  war  a  writ  was  issued,  and 
the  plaintiffs  claimed  to  have  effected  proper  service  of  it  upon  the 
firm  under  Order  48,  rule,  3,  by  leaving  it  upon  one  Bonome,  a  person 
who  appeared  to  be  in  control  or  management  of  the  business  here. 
(See  Order  48,  rule  '•'>.}  llonome  entered  a  conditional  appearance, 
and  applied  to  set  aside  the  service.  Scrutton,  J.,  set  it  aside  on 
the  ground  that  one  Alfred  Cohen,  who  resided  at  Hamburg,  was  the 
sole  proprietor  of  the  business  of  Samuel  &  Rosenfeld,  and  therefore 
Order 48,  rule  3.  did  not  apply,  as  there  were  not  two  or  more  partners 
carrying  on  business  within  the  jurisdiction.  An  unsuccessful  attempt 
was  made  to  establish  that  Bonome  was  a  partner  in  the  firm. 

Evidence  was  taken  before  the  Master,  and  it  appeared  that 
Bonome  was  not  a  partner,  but  was  the  manager  of  the 
business  in  London  for  Alfred  Cohen,  with  full  authority  to  act 
in  all  matters  in  respect  of  the  said  business.  The  plaintiffs  only 
knew  Bonome,  and  transacted  all  their  business  with  the  firm  with 
him.  Scrutton,  J.,  in  the  plaintiffs'  application,  gave  leave  to  issue 
a  concurrent  writ  against  Alfred  Cohen  with  liberty  to  serve  notice 
of  the  writ  at  Hamburg,  in  (let-many,  but  refused  leave  to  make 
substituted  service  of  the  nut  ire  of  writ  by  sen-ing  it  upon  Bonome. 

The  plaintiffs  appealed,  and  asked  the  Court,  in  view  of  the  circum- 
stances and  the  difficulty,  if  not  impossibility  of  effecting  service  upon 
Alfred  Cohen  during  the  war,  to  permit  them  to  make  the  service 
upon  Bonome,  inasmuch  as  he  appeared  to  be  the  person  in  charge  of 
the  defendants'  interest  in  this  country. 

The  third  appeal  came  before  the  Court  on  a  motion  to  set  aside 
the  appeal  on  the  ground  that  the  appellants  were  alien  enemies. 
Soldan  &  Co.,  Limited,  an  English  company,  presented  a  petition  for 
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revocation  of  a  patent  granted  to  a  German  subject,  resident  in  Ger- 
many, of  which  patent  a  German  company  were  the  owners.  The 
petition  was  heard  by  Warrington,  J. ,  who  made  an  order  on  28th 
July,  1914,  for  revocation  of  the  patent,  but,  if  notice  of  appeal  was 
given  on  or  before  28th  August,  1914,  the  operation  of  the  onU-r  was 
to  be  suspended  until  the  hearing  of  the  appeal.  Notice  of  appeal 
was  given  on  28th  August,  and  war  broke  out  between  Great  Britain 
and  Germany  on  4th  August.  At  the  date  of  giving  notice  of  appeal 
the  appellants  were  alien  enemies. 

Lord  Reading,  C.J.,  in  delivering  the  judgment  of  the  whole  Court, 
said  that  the  main  questions  were — (1)  the  capacity  of  alien  enemies 
to  sue;  (2)  their  liability  to  be  sued;  (3)  their  capacity  to  appeal,  and 
generally  their  right  to  appear  mid  l>e  heard  in  the  Courts. 

(1)  The  main  propositions  of  law  had  long  been  settled.  It  was 
necessary  at  the  outset  to  keep  clearly  in  mind  the  meaning  of  the 
term  "  alien  enemy  "  when  used  in  reference  to  civil  rights  and  lia- 
bilities. Its  natural  moaning  indicated  a  subject  of  a  State  at  war 
with  Great  Brita'in,  and  would  not  in  any  circumstances  include  a 
neutral  person  or  a  British  subject.  But  that  was  not  the  sense  of 
the  term  when  used  in  reference  to  civil  rights.  Ever  since  The 
"Hoop,"  1799,  1  Ch.Rob.  1%.  it  had  been  firmly  established ,  M 
laid  down  in  Lord  Stowell's  judgment,  that  one  of  the  consequences  of 
war  was  the  absolute  interdiction  of  all  commercial  intercourse  or 
correspondence  by  a  British  subject  with  the  inhabitants  of  the  hostile 
country  except  by  permission  of  the  Sovereign.  It  was  clear  that  the 
test  was  not  nationality,  but  the  place  oi"  carrying  on  the  business 
(HV/x  v.  WlJIitinix,  1  Ld.  Kaym.  I'^L' ;  M'Connellv.  Hector,  per  Lord 
Alvanley,  3  Bos.  k  P.  113;  and  Jansnn  v.  T)ricfon1<in  Consolidated 
Mines,  Limited,  1902,  A.C. ,  per  Lord  Lindley,  p.  505).  When  con- 
sidering the  enforcement  of  civil  rights,  n  person  might  be  treated  as 
the  subject  of  an  enemy  State,  notwithstanding  that  he  was  in  fact  a 
subject  of  the  British  Crown  or  of  a  neutral  State.  Conversely,  a 
person  might  be  treated  as  a  subject  of  the  Crown,  notwithstanding 
that  he  was  in  fact  the  subject  of  an  enemy  State.  Such  was  Lord 
Lindley's  view.  Lord  Lindley,  for  the  purposes  of  the  appeal  then 
before  the  House  of  Lords,  was  considering  the  character  of  a  trading 
corporation,  and  did  not  purport  to  deal  with  persons  residing  but 
not  carrying  on  business  in  the  enemy  territory.  Professor  Dicey,  in 
his  Treatise  on  Parties  to  an  Action,  at  p.  3,  stated  the  law  accurately 
in  the  following  proposition  : — "  Under  the  term  alien  enemies  are 
"  included  not  only  the  subjects  of  any  State  at  war  with  us,  but  also 
"  any  British  subjects  or  the  subjects  of  any  neutral  State  rnlinilm -Hi/ 
"  resident  in  a  hostile  country." 

In  ascertaining  the  rights  of  aliens,  the  first  point  for  consideration 
was  whether  they  were  alien  friends  or  alien  enemies.  Alien  friends 
had  long  since  been,  and  were  at  the  present  day,  treated  in  reference 
to  civil  rights  as  if  they  were  British  subjects,  and  were  entitled  to 
the  enjoyment  of  all  personal  rights  of  a  citizen,  including  the  right  to 
sue  in  the  King's  Courts.  Alien  enemies  had  no  civil  rights  or  privi- 
leges, unless  they  were  here  under  the  protection  and  by  permission 
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Ulackstone's  Commentaries,  21st  edition.   ...!.   I.e.  10, 

;oii    l:i\v    "   di-l»K    .-in. I    goodl 

"  I'l.iiiid    in    this   realm    helongii,  'I    to    the 

•,  and  muM   be  seized  by  him  'H  Pleas  of  the  Crown, 

volume  1,  p.  11.")).       Whether  tip  -reign  to  confiscate 

lies'    goods  or   d«-l»t>    in    this    realm    was   ever 

>.    1-17.  C.   M     A-   B.    1"-.   /'"'  Lord 

EllenborOUgh),  there  could  U-  no  d<ml>t  :ilM.ut  tin-  e\i-t.-nrf  of  the  rii_'ht 

1 

.  in  Ant  "        ead,    I  - 15,  •'•  Turn  I.   138,  artirmed  the 

|>lc  that  the  Crown  during  the  war  might  lay  hands  on  del>tn  due 
lmt   if  it  did  not,  then  on  tin-  return  of  j»eace  tin- 

liirhts  of  the  contracting  ulit-n   |  and  he  might  himst-lf 

'I'lic  i !'_'!.'  'ii  was  only  of  im- 

portiuic-i-  •  ,i-toiy   and    foundation   of  the  common    law, 

there  w.i  My  mi  tjin-stioii  of  t-xi-n-i-inir  this  ri^ht.      The 

iv  of  the  common  law    niU-  was,  however,   in  early  days  relaxed 
in  favour  of  those  who  had  the  Kind's  permission  to  come  h< 

The  authorities  were  agreed  that  an  alien  enemy  could  not  sue 
or  proceed  in  the  Courts  without  the  liernce  or  authorisation  of  the 
Crown.  The  latest  adjudications  UJM.H  the  alien  enemy's  right  to  sue 
was  1'  llnirn  an, I  TtUPtf  V.  .!/"//'".  [l!ll-l],  W.'.X.  iiT'.l,  where 

I  .  held  that  the  siil>je<-t  of  an  enemy  State  who  was  regis- 
tered under  tin-  Alien>  H»-strietion  Art.  IDll,  as  an  alien  and  the 
subject  of  an  enemy  State  <«>nld  sue  in  the  King's  Courts.  This 
v  ri-rht.  Such  an  alien  was  resident  here  by  ta«-it 
permission  of  the  Crown.  He  had  l>y  registration  informed  the  Execu- 
tive of  his  presence  in  this  eountry.  and  had  been  allowed  thereafter 

is  .<»///  jtrottrtione  do  mini  regit. 

It  fell  now  to  l)e  considered  whether  The  Hague  Convention  of 
1907  on  the  Laws  and  Customs  of  War  on  Land,  Article  23  (II),  of 
chapter  1  of  section  '2  of  th-  mitled  "  Peculations  respecting 

"  the  Laws  and  Customs  of  War  on  Land,"  had  any  bearing  upon 
the  <|ije>tions  to  l>e  determined.  The  heading  of  that  section  was  "  Of 
"Hostilities."  Scvtion  III.  was  head,  "Military  Authority  over 
"  the  Territory  of  a  llo>ti  <  apter  I  of  section  II.  was 

entitled  "  Tlie  Means  of  Injuring  the  Enemy,  Sieges,  and  Boinbard- 
'  in  The  articles  in  it  number  from  22  to  28.  Articles  22 

-'  ?  were  as  follows  :  — 

"  Article  22. 

!:•      _••  n  Dtl  !.  'i  an  unlimited  light  as  to  the  choi. 

"  means  of  injuring  the  enemy. 

"  Article  23. 

"  In  addition  to  the  prohibitions  provided  by  special  conventions, 
"it  is  particularly  forbidden — 

' '  (a)  To  employ  poison  or  poisoned  weapons ; 
"  (b)  To  kill  or  wound  by  treachery  individuals  belonging  to  the 
"  hostile  nation  or  army; 
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"  (c)  To  kill  or  wound  an  enemy  who,  having  laid   down  his 

"  arms  or  no  longer  having  means  of  defence,  has  sur- 

"  rendered  at  discretion; 

"  (d)  To  declare  that  no  quarter  will  be  given  ; 
"  (<?)  To  employ  arms,  projectiles,  or  material  calculated  to  cause 

"  unneoessary  suffering; 
"  (/)  To  make  improper  use  of  a  flag  of  truce,  of  the  national  flag, 

"or  of  the  military  insignia  and  uniform  of  the  enemy, 

"  as  well  as  of  the  distinctive  signs  of  the  Geneva  Con- 

' '  vention ; 
"  (ff)  To  destroy  or  seize  enemy  property  unless  such  destruction 

"  or  seizure  be  imperatively  demanded  by  the  necessities 

"  of  war; 
"  (h)  To  declare  abolished,  suspended,  or  inadmissible  the  right 

"  of  the  subjects  of  the  hostile  party  to  institute  legal 

"  proceedings. 

"  A  belligerent  is  likewise  forbidden  to  compel  the  subjects  of  the 
"  hostile  party  to  take  part  in  the  operation  of  war  directed  against 
' '  their  own  country,  even  if  they  were  in  the  service  of  the  belligerent 
"  before  the  commencement  of  the  war." 

The  remaining  articles  referred  to  ruses  of  war,  bombardments, 
sieges,  and  assaults.  The  important  paragraph  was  23  (h) — 

"  To  declare  abolished,  suspended,  or  inadmissible  the  right  of  the 
"  subjects  of  the  hostile  party  to  institute  legal  proceedings." 

The  question  was  whether  the  operation  of  that  paragraph  was 
or  was  not  to  abrogate  the  old  rule  (not  peculiar  to  English  law, 
though  it  had  been  more  prominent  in  England  than  elsewhere)  that 
an  alien  enemy's  rights  of  action  were  suspended  during  war.  After 
careful  consideration  of  the  divergent  views  of  eminent  jurists,  the 
Court  were  clearly  of  opinion  that  the  paragraph  could  not  be  treated 
as  affecting  any  such  abrogation.  In  the  first  place,  the  terms  of  the 
paragraph  itself  were  against  any  such  view.  What  was  forbidden 
was  a  declaration,  "  It  is  forbidden  to  declare."  That  had  no  appli- 
cation to  a  country  in  which,  as  in  England,  there  was  no  room  for  a 
declaration.  By  the  existing  law  of  the  country  the  mere  fact  of  war 
operated  ipso  facto  to  suspend  the  rights  of  action  of  an  alien  enemy. 
An  eminent  German  jurist,  Dr.  Sievekin,  was  of  opinion  that  the 
paragraph  was  ineffectual  as  to  England  for  this  reason.  Secondly, 
the  context  showed  that  the  paragraph  must  really  be  taken  as 
prohibiting  any  declaration  by  the  military  commander  of  a  belligerent 
force  in  the  occupation  of  the  enemy's  territory  which  would  prevent 
the  inhabitants  therein  from  using  their  Courts  of  law  in  order  to 
assert  or  to  protect  their  civil  rights.  The  paragraph  was  included 
in  a  group  of  paragraphs  forming  Article  23,  every  other  of  which 
related  solely  to  the  conduct  of  a  military  force  and  its  commanders 
jn  a  campaign.  The  chapter  of  which  the  article  formed  part  was 
entitled  "  The  Means  of  Injuring  the  Enemy,  Sieges  and  Bombard - 
"  ments  "  ;  and  the  section  of  the  annex  to  which  the  chapter  belonged 
bore  the  general  heading  "  Of  Hostilities."  The  declaration  govern- 
ing the  whole  annex  itself  and  controlling  its  application  was  to  be 
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found         •       VI.  "The  contracting  partiea  shall  issue  instructions 

•  -1  land  forces  which  shall  be  in  conformity  with  tho 

"  regulations  respecting  the  laws  and  customs  of  war  on  land  annexed 

'  This  was  the  view  of  the  British 

Government,  made  public  in  I'.Ml  (see  section  7  of  Part  1.,  supra). 

beomd  question  was  whether  an  alien  enemy  could  be 
sued  during  the  war.  To  allow  an  ahen  enemy  to  sue  or  proceed 
durinir  tla-  war  in  the-  Kind's  Courts  would  be  to  give  to  the  enemy 
the  advantage  •  HILT  his  rights  by  the  assistance  of  the  King, 

with  whom  he  wa>  at  war.  But  to  allow  tin.-  alien  enemy  to  be  sued 
or  proceeded  against  during  war  \\.>>  t<»  pi-i-mit  tin-  subjects  of  the  King 
or  alien  I'riends  to  cni'"ive  their  rights  \\itli  the  assistance  of  the  King 
*t  the  enemy.  I'riinn  faci>  there  >«-t m.-d  no  {Mjssible  reason  why 
the  law  should  decree  an  immunity  during  hostilities  to  the  alien 
enemy  airain>t  tin-  payment  of  just  debts  or  demands  due  to  British  or 
neutral  subjects.  The  rule  of  law  suspending  the  alien  enemy's  i  i^ht 
of  action  was  based  upon  public  policy,  but  no  considerations  of  public 
policy  were  apparent  which  would  justify  preventing  the  enforcement 
by  a  British  or  neutral  Mibject  of  a  right  against  the  enemy.  As  was 
said  by  Mr.  .lu>tiee  Bailhache  in  Robinson  <k  Co.  v.  Continental  Insur- 
ance Company  of  Mannheim,  [1915]  1  K.B.  155,  "To  hold  that  a 
"  subject's  right  of  suit  is  suspended  against  an  alien  enemy  is  to  injure 
"  a  British  subject  and  to  favour  an  alien  enemy,  and  to  defeat  the 
"  object  and  reason  of  the  suspensory  rule."  The  effect  would  be  to 
convert  that  which  durinir  war  was  a  disability  imposed  upon  the 
alien  enemy  because  of  his  hostile  character  into  a  relief  to  him 
during  war  from  the  discharge  of  his  liabilities  to  British  subjects. 

(3)  Once  the  conclusion  was  reached  that  the  alien  enemy  could  be 
sued,  it  followed  that  he  could  appear  and  be  heard  in  his  defence, 
a  i  id  might  take  all  such  steps  as  might  be  deemed  necessary  for  the 
proper  presentment  of  his  defence.  If  brought  at  the  suit  of  a 
beforo  a  Court  of  justice,  he  must  have  the  right  of  submitting 
his  answer  to  the  Court.  To  deny  him  that  riu'ht  would  be  to  deny 
him  justice,  and  would  be  quite  contrary  to  the  basic  principles 
•juiding  the  King's  Courts  in  the  administration  of  justice. 

Equally  it  followed  that,  when  sued,  if  judgment  proceeded  against 
him,  the  Appellate  Courts  were  as  much  open  to  him  as  to  any  other 
defendant.  It  was  true  that  he  was  the  person  who  might  be  said 
in  one  sense  to  initiate  the  proceedings  in  the  Appellate  Court  by 
giving  the  notice  of  appeal,  which  was  the  first  necessary  step  to 
the  case  before  that  Court;  but  he  was  entitled  to  have  his  case 
de.-ided  according  to  law,  and  if  the  judge  in  one  of  thv  King's  Courts 
had  erroneously  adjudicated  upon  it,  he  was  entitled  to  have  recourse 
to  another  and  an  Apju-llate  Court  to  have  the  error  rectified. 

But  the  same  conclusion  was  not  reached  in  reference  to  appeals  by 
an  alien  enemy  plaintiff,  that  is,  a  person  who  before  the  outbreak 
of  war  was  a  plaintiff  in  a  suit,  and  then  by  virtue  of  his  residence 
or  pla«  <•  «»i  iiii>ine-»  luvatm-  an  alien  enemy.  He  could  not  proceed 
with  his  action  during  the  war.  If  judgment  had  been  pronounced 
against  him  before  the  war  in  an  action  in  which  he  was  plaintiff,  he 
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could  not  present  an  appeal  to  the  Appellate  Courts  of  the  King.  Tl 
was  no  distinction  in  principle  between  the  case  of  an  alien  enemy 
seeking  the  assistance  oi'  tin-  King  to  enforce  a  civil  right  in  a  Court 
of  first  instance  and  an  alien  enemy  seeking  to  enforce  such  right  by 
recourse  to  the  Appellate  Courts.  He  was  in  either  case  seeking  to 
enforce  his  right  by  invoking  the  assistance  of  the  King  in  his  Courts. 
He  was  the  ''  actor  "  throughout.  He  was  not  brought  to  the  Courts 
at  the  suit  of  another;  it  was  he  who  invoked  their  assistance-,  and  it 
mattered  not  for  this  purpose  that  a  judgment  had  been  pronoun<vd 
against  him  before  the  war.  When  once  hostilities  had  begun  he 
could  not,  so  long  as  they  continued,  be  heard  in  any  suit  or  proceeding 
in  which  he  was  the  person  first  setting  the  Courts  in  motion.  If  he 
had  given  notice  of  appeal  before  the  war,  the  hearing  of  his  appeal 
must  be  suspended  until  after  the  restoration  of  peace. 

The  Courts,  having  decided  that  an  alien  enemy  could  In-  sued, 
had  to  consider  how  effective  notice  of  the  proceedings  could  be 
served  on  an  alien  enemy  in  enemy  territory.  Diplomatic  relations 
with  Germany  had  been  broken  off,  and  a  serious  question  might,  have 
arisen  whether  in  the  circumstances  Order  XL,  rule  8,  was  applicable. 
Before  the  outbreak  of  war  Germany  was  by  an  order  of  the  Lord 
Chancellor  a  country  to  which  that  rule  applied,  and  so  long  as 
that  order  stood  the  procedure  to  be  adopted  for  service  in  Germany 
was  regulated  by  that  rule.  But,  as  the  order  had  been  revoked 
by  the  Lord  Chancellor,  it  was  unnecessary  to  consider  win  (her  the 
rule  that  the  procedure  therein  prescribed  "  shall  be  followed  "  could 
be  held  applicable  during  a  war  between  Great  Britain  and  Germany. 

Unless  an  order  for  substituted  service  in  this  country  of  a  notice 
of  a  writ  for  service  out  of  the  jurisdiction  could  be  made  in  a 
proper  case,  great  hardship  might  be  inflicted  upon  persons  who 
were  subjects  of  and  resident  in  this  country,  and  who  had  given 
credit  or  had  contracted  with,  or  had  claims  against,  persons  \\h<> 
were  now  alien  enemies,  to  the  manifest  advantage  of  the  latter  and 
the  disadvantage  of  the  former,  and  of  neutral  subjects  who  wished 
to  sue  in  this  country.  The  Court,  while  bearing  this  consideration 
in  mind,  had  also  to  take  into  account  the  position  of  the  defendant, 
the  alien  enemy,  who  was,  according  to  the  fundamental  principles  of 
English  law,  entitled  to  effective  notice  of  the  proceedings  against 
him.  It  was  obvious  that  in  all  cases  against  the  alien  enemy  the 
plaintiff  would  seek,  if  possible,  an  order  to  make  substituted  service 
in  this  country.  It  was  desirable,  therefore,  to  consider  in  some 
detail,  firstly,  in  what  circumstances  substituted  service  could  be 
ordered;  and,  secondly,  whether  substituted  service  within  the  juris- 
diction could  be  ordered  of  a  notice  of  writ  for  service  without  the 
jurisdiction. 

The  general  rule  was  that  an  order  for  substituted  service  of  writ 
of  summons  for  service  within  the  jurisdiction  could  not  be  made 
in  any  case  in  which  at  the  time  of  the  issue  of  the  writ  there  could 
not  be  at  law  a  good  personal  service  of  the  writ  because  the  defendant 
was  not  within  the  jurisdiction.  In  order  that  substituted  service 
might  be  permitted,  it  must  be  clearly  shown  that  the  plaintiff  was 
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ifeet  personal  i  it  wan  likely 

to  reach  the  defend  ..-e  it  tin-  method  of 

•Aliich  was  asked  for  l.y  the*  plainhff  was  ad- 

lien  make  8u  ;  seem  just  (Order 

.  thi>  rule  were  of  ;tion, 

J   wide  di.-eix-tion.   which  the  I'oiiit   was  n««t  incli: 

In  t lie  case  of  a  writ  pri-perly  iv-ued  under  ui  •  heads 

\l..   rule  1,  for  service  out  of  the  jurisdiction,  substituted 

:!KT  within  ur  without  the  juri-  permitted 

[instances,   as,   c.y. ,  that   the  ;    was  evading 

writ,   aiid   that    tin-  pi  oposed   f^rni  of  substi- 

i.d  in  lirintriiii:  the  writ  to  the  defendant's 

k m.w ledge  (Ford  \.    ShcphTtl.    1888,    M    W.I.'.    63  j     W«tttm,   <kc., 
Undtltn  ,</;,,,   |  I'.MC))  •_'  (  |,.    IV 

In  tin-  case  of  n  notice  in  lieu  of  writ  1  i^ner 

out  of  the  jurisdiction  on  order  juojierly  obtained  under  Order  XI., 
rule  1,  there  was  no  reason  why  8ul>-titut..-d  nrrioc  of  that  notice 
.shouhl  not  IK.'  j-ei  mitted  in  similar  circ«instanoes  to  those  in  which 
it  was  permitted  in  the  case  of  ft  writ  for  service  out  of  the  jurisdic- 
tion. As  to  substituted  service  of. such  a  notice,  Order  XI.,  rule  7, 
and  (»i  i.i  I\..  ml,-  j,  gave  jx>wer  to  order  it.  Certainly  under 
Order  XI.,  rule  8  (4)  and  (5),  it  was  contemplated  that  this  might 
be  done,  for  it  prescribed  the  method  of  doing  it,  and  Ditton  v. 
Borneiiuinn,  ,'J  T.L.R.  3,  favoured  the  view  that  the  substituted 
o  of  a  notice  of  a  writ  might  be  allowed.  The  judge  in 
chambers  before  whom  the  application  was  made  for  substituted 
service  of  a  writ  for  service  out  of  the  jurisdiction  or  of  a  notice  of 
such  a  writ  ought  to  be  careful  before  acceding  to  the  application — 
(a)  to  satisfy  himself  that  there  existed  a  practical  impossibility  ..f 
actual  service,  as  otherwise,  inasmuch  as  there  was  always  a  certain 
amount  of  difficulty  and  delay  in  effecting  service  out  of  the  jurisdic- 
tion under  Order  XI.,  a  plaintiff  would  always  seek  to  obtain  an 
«»rdei-  for  substituted  service  with  tho  serious  risk  that  the  defendant 
might  never  have  notice  of  the  proceedings,  and  judgment  in  default 
of  appearance  might  be  given  against  him  unjustly ;  (6)  to  satisfy 
himself  for  the  same  reason  that  the  method  of  substituted  service 
asked  for  by  the  plaintiff  was  one  which  would  in  all  reasonable 
probability,  if  not  certainty,  be  effective  to  bring  knowledge  of  the 
writer  the  notice  of  the  writ  (as  the  case  might  be)  to  the  defendant. 
:lish  procedure  had  been  laudably  superior  to  the  Continental 
in  not  allowing  "constructive  service,"  such,  e.ff.t  by  published 
notices  or  advertisement^  wlu-ivby  a  defendant  might  be  condemned 
unheard  because  he  had  had  no  knowledge  of  the  proceedings  against 
him. 

In  I'ortrr  v.  Frrundenbtrg  the  writ  was  issued  for  service  within 
risdiction,  the  defendant  being  abroad  at  the  time  of  the  issue 
of  the  writ.  There  could  therefore  be  no  order  for  substituted  K. 
of  that  writ.  Leave  having  now  been  piven  to  issue  a  concurrent 
writ  and  to  serve  notice  out  of  tho  jurisdiction,  that  difficulty  was 
removed.  The  proper  order  to  make  in  the  circumstances  in  this 
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case,  and  also  in  Kreglinger  v.  Samuel  &  Rosen f eld,  was  to  give  the 
leave  to  make  substituted  service  and  to  refer  both  cases  back  to 
Chambers  for  directions  as  to  the  mode  of  effecting  it.  Service  of 
the  notice  would  be  effected  in  the  one  case  by  substituted  service 
upon  Barnes,  and  in  the  other  upon  Bonome,  and  such  further  terms 
should  be  imposed  in  Chambers  upon  the  plaintiff  as  to  advertise- 
ment or  other  means  of  communication  and  as  to  the  period  to  be 
given  to  the  defendant  for  appearance  as  might  seem  proper. 

In  the  case  of  In  re  Mertens  Patent  the  motion  to  set  aside  the 
appeal  on  the  ground  that  the  appellants  were  alien  enemies  must 
be  dismissed,  but,  in  view  of  the  peculiar  circumstances,  without 
costs.  The  appellants  were  the -respondents  to  a  petition.  They 
were  brought  to  the  Court  at  the  instance  of  another,  because  they 
were  the  owners  of  the  patent  rights.  The  alien  enemy  appellants 
were  not  the  actors  in  the  proceedings;  these  were  initiated  by  the 
petitioners_,  and  notice  was  served  upon  the  appellants  fur  revocation 
of  the  patent  rights  they  had  acquired.  The  appellants  were  in  the 
same  position  as  a  defendant  to  a  suit  who  appealed  from  a  judgment 
given  against  him.  In  accordance  with  the  view  already  expressed, 
the  appellants  were  entitled  not  only  to  appear  and  be  heard  on  this 
motion,  but  also  to  have  their  appeal  heard  in  the  ordinary  course, 
despite  the  war. 


(g)  DEFENCES  NOT  PLEAD  ABLE  BY  AN  ENEMY. 

[It  is  no  defence  to  an  action  for  debt  brought  against  an  alien 
enemy  that  he  has  paid  the  debt  to  the  Treasury  of  his 
own  State  under  an  ordinance  confiscating  debts  due  to 
British  subjects.] 

(I.  WOLFF  AND  OTHERS,  AKSH.NKKS  OF  J.   WOLFF  AND  J. 
DORVILLE,  BANKRUPTS,  v.  OXHOLM. 

COURT  OP  KING'S  BENCH.     1817.  6  MAULE  &  SELWTN,  92. 

ASSUMPSIT  for  money  lent  by  the  bankrupts,  money  paid,  and  money 
had  and  received.  Plea  non-assumpsit.  At  the  trial  before  Lord 
Ellenbo rough,  C.J.,  at  the  London  sittings  after  Hilary  term,  1816, 
there  was  a  verdict  for  the  plaintiffs  for  £410  10s.  6d.,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff,  G.  Wolff,  is  a  native  and  subject  of  the  King  of 
Denmark,  but  many  years  ago  was  naturalised  in  this  country  by 
Act  of  Parliament,  and  has  resided  here  ever  since.  He  and  the 
bankrupts  (who  are  British  subjects)  carried  on  trade  here  in  partner- 
ship, under  the  firm  of  Wolffs  &  Dorville.  On  the  7th  of 
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February,  1800,  the  defendant,  who  is  a  Danish-born  subject  resident 
in  Denmark,  was  indebted  to  the  partnei>hip  in  the  gum  of  i-'i' 
7s.  5d.  sterling  for  moneys  paid  and  advanced  by  them  for  the  de- 
fendant in  tins  country,  and  bearing  interest  at  5  per  cent.  For  the 
recovery  of  this  sum  NYolffs  <fe  Dorvillo  directed  their  proctor  at 
Copenhagen  to  institute  proceedings  against  the  defendants,  and 
accordingly  a  suit  was  instituted  in  the  proper  Court  at  Copenhagen. 
In  answer  to  this  suit  the  defendant  set  up  some  unliquidated  claims 
of  hiiiiM-lf  and  one  Frederick  Hage,  against  Wolffs  &  Dorville,  who 
were  thereupon  advised  \>y  their  prootor  to  assign  the  debt  and 
-t  to  some  friend  in  this  country,  in  order  that  the  same  might 
be  sued  for  and  recovered  in  the  Danish  Courts  in  his  name,  by 
which  means  they  would  remove  the  difficulty  arising  from  the 
counter  claim  of  the  defendant  and  llajre,  but  the  d«  never 

had  any  notice  of  such  advice.  Conformably  thereto,  an  indenture, 
under  the  hands  and  seals  of  the  partners,  dated  28th  January,  1806, 
was  executed  in  London,  u hereby,  for  the  consideration  of  £2500 
therein  expressed  to  have  been  paid  to  them  by  Wm.  Mountford 
<>f  Whitechapel,  they  assigned  the  debt  and  interest,  then  amount- 
ing together  to  £2861  14s.,  to  Mountford,  with  power  to  him  and 
his  substitute  to  demand,  sue  for,  and  recover  the  debt,  and  to  give 
discharges  for  the  same.  By  the  laws  of  Denmark,  an  assignment 
of  a  debt  vests  the  legal  right  in  the  assignee  to  recover  the  debt 
in  his  own  name,  as  his  own  property,  as  well  as  the  beneficial  in- 
terest in  the  debt.  Immediately  after  the  execution  of  the  assign- 
ment, Mountford  signed  and  delivered  to  Wolffs  i  Dorvillo  u  memo- 
randum, bearing  even  date,  whereby  it  was  declared  that  the  assign- 
ment was  made  to  him  only  as  a  trustee  for  Wolffs  &  Dorville,  but 
the  defendant  never  had  any  notice  of  such  declaration  of  trust,  or 
that  the  consideration  money  for  the  said  assignment  was  not  really 
and  bona  fide  paid.  Mountford  also,  at  the  request  of  Wolffs  A 
Dorville,  at  the  same  time  executed  a  letter  of  attorney  of  the  same 
date,  whereby  he  appointed  their  proctor  to  be  his  attorney,  to 
demand,  sue  for,  and  recover  the  debt,  and  to  give  discharges  for 
the  K;I  This  MOgnmeUt  and  letter  oi  \\ere  shortly 

afterwards  transmitted  by  Wolffs  «fe  Dorville  to  their  proctor  at 
Copenhagen,  with  directions  to  commence  legal  proceedings  against 
the  defendant  for  the  recovery  of  the  debt.  In  pursuance  of  these 
directions  the  proctor  commenced  a  suit  in  the  Royal  Superior 
Justiciary  Court  there,  against  the  defendant,  at  the  suit  of  Mount- 
ford,  but  the  defendant  nc\er  had  any  notice  of  the  assignment  and 
letter  of  attorney  having  been  transmitted  l*y  Wolffs  &  Dorville,  or 
of  their  having  given  any  directions  to  the  proctor  relative  thereto. 
In  September,  1806,  the  defendant  instituted  a  cross  suit  in  the 
Court  against  Mountford,  to  which  Wolffs  &  Durvillo  were  made 
p. u  ties,  and  were  served  with  a  cii.it  ion  to  appear,  and  accordingly 
executed  a  proxy  to  enter  an  appearance.  In  1807,  while  these  suits 
were  depending,  a  war  between  Great  Britain  and  Denmark  com- 
menced, and  a  law  or  ordinance  was  thereupon  made  by  the  Govern* 
ment  of  Denmark,  dated  16th  August,  1807,  by  'which  all  ships, 
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goods,  money,  and  monies  worth,  of  or  belonging  to  English  subjects, 
were  declared  to  be  sequestrated  and  detained ;  and  by  another  law 
or  ordinance  of  the  Government  of  Denmark,  dated  9th  September, 
1807,  all  persons  were  commanded  within  three  days  after  the  publi- 
cation thereof  (wherever  it  was  not  then  already  done)  to  transmit 
an  account  of  the  debts  due  to  English  subjects,  of  whatsoever  nature 
or  quality  they  might  be,  the  whole  of  which  were  directed  to  be 
paid  into  the  Danish  treasury,  and  in  case  of  concealment  the 
person  so  offending  was  to  be  proceeded  against  by  the  officers  of  the 
Exchequer.  In  virtue  of  this  law  and  ordinance,  commissioners  were 
appointed  to  receive  the  debts  declared  to  be  sequestrated;  and  as  a 
consequence  of  the  ordinance,  the  suit  of  Mountford  against  the  de- 
fendant was  not  farther  prosecuted,  and  in  1807  the  proctor  gave 
information  to  the  commissioners  of  the  debt.  The  commissioners 
appointed  in  virtue  of  the  ordinance  of  9th  September  were  authorised 
and  directed  to  receive  payment  of  the  debts  due  to  British  subjects 
from  Danish  debtors,  at  the  rate  of  six  Danish  dollars  to  the  pound 
sterling,  being  the  then  current  rate  of  exchange.  The  defendant 
at  the  date  of  this  ordinance  was  resident  and  domiciled  in  Copen- 
hagen, and  so  continued  till  1814;  and  on  the  27th  November,  1812, 
in  obedience  to  the  said  ordinance,  but  without  the  knowledge  or 
consent  of  Wolffs  &  Dorville  or  of  Mountford,  he  bona  fide  paid 
to  the  commissioners  in  Danish  dollars,  at  the  rate  specified,  the 
debt  of  £2961  14s.  assigned  to  Mountford,  and  a  further  sum  of 
1:1-1:1:  16s.  6d.  for  interest  to  that  time,  and  took  their  receipt  for 
the  same,  upon  the  production  of  which  the  Court  quashed  the  cause 
depending  between  Mountford  and  the  defendant.  At  the  time  of 
this  payment  the  rate  of  exchange  was  from  forty-live  to  fifty  dollars 
to  the  pound  sterling.  A  commission  of  bankruptcy  was  on  the  2nd 
November,  1812,  issued  against  J.  Wolff  and  J.  Dorville,  under  which 
they  were  duly  declared  bankrupts,  and  the  plaintiffs,  Norman. 
Martin,  and  Meyer,  were  chosen  assignees.  In  1814  the  defendant 
arrived  in  this  country  and  was  arrested,  and  held  to  bail  by  the 
plaintiffs  for  the  debt. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiffs were  entitled  to  recover. 

This  case  was  argued  at  Serjeants'  Inn,  before  Michaelmas  term 
last,  by  Carr  for  the  plaintiffs  and  Gifford  for  the  defendant. 

For  the  plaintiffs  three  points  were  made;  first,  which  was  the 
principal  point,  that  the  Danish  confiscatory  ordinance  was  void, 
being  contrary  to  the  acknowledged  practice  and  law  of  nations, 
and  therefore  affording  no  just  ground  of  defence  to  this  nation; 
secondly,  supposing  the  ordinance  to  be  valid  so  as  to  cover  and 
protect  all  acts  done  under  it,  yet  the  payment  made  by  the  de- 
fendant appeared  from  the  facts  stated  not  to  have  been  a  compulsory 
payment  under  the  ordinance,  but  made  by  the  defendant  in  order 
to  avail  himself  of  the  advantage  of  the  then  existing  state  of 
exchange,  which  reduced  the  real  value  of  the  payment  almost  to 
nothing ;  thirdly,  supposing  the  payment  to  have  been  made  under 
the  ordinance,  yet  as  the  defendant  was  a  Danish  subject,  it  must 
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be  considered  M  payment  made  to  himself,  because  every  subject  of 
a  State  is  to  be  deemed  a  j>.,  |  ordinances  of  his  own  Govern- 

llowing  authorities  \\(  •  -Put tint  v.  Ogdcn 

(1    II.   Hla  n  tin-  ti  tin-  la>t   Ciot.   lib.  2, 

c.    \\.    -.    1    (Hi.-   <|ii«M|>i  "lendum   censemus    int.  regis, 

(|tii  n -irii  ejiisdem   privates.       Nam  in  regiis  »• 

quae   rex   facit,   eo  loco   hahenda    Mint,    quasi   communitas   faceret). 
•  I.  b.  2,  c.  G,  s.  10  (Oivitas  dfh'nitur  quod  sit  persona  moralis 
composite,   cujus  voluntas   ex   pluriuin    pactis    implicita   et   unita   pro 
voluntate  omnium  habetur).       Vattel,  1».    1,  c.  4,  8.  40:    1    HI     ' 

./   v.    /fnfi'mnf  I-''.    Hos.    it    Pill.    201  >  /   (HI 

16). 

'1  h«-M-  |.<,siti<ii)<  '.illy  answered  on  the  other  side;   as  to 

the  second,  it  was  <lfni«><l  that  a  payment  such  as  this,  which  is  li 

t<.  lia\<-  IK^II  made  in  o!  to  the  ordinance  at  the  rate  specified, 

and  to  the  persons  apjM.inti  .1  hy  the  ordinal)'  --ive  it,  and  to 

borut  fiffr,   rould  with  proprit-ty   V  rall<-«l   voluntary:   and 

if  not  voluntary,  hut   madr  in  satisfaction  of  a  suit  then  depending, 

under  the  compulsion   nf  the  ordinance,    it  must  defence  to 

this  art i< in.   unless  the  ordinance  it«-lf  were  of  none  •  As  to 

\\hi<'h  it  was  urir«-d  that  thvic  was  m>  difference,  so  fnr  as  it  repards 

tlie  ripht  of  confiscation,   between   debts  and   inov.  aides,    the  latter 

of  which  were.  l>v  the  pne.'tice  lit-twoen  hostile  States,  sub- 

I,    .  18,  s.  S44;  /bid.  I..  :*.  o.  ."..  ss.  73,  77; 

R,  R.  4.     Erpo  ct  incorporalia  jura  quae  univoisitatis 

•aterus  velit.       Sic  Alba  victn  quae  Albanonim 

jura   fuerant  sibi  vindicarunt  Rotnani.      Tnde  sequitur  omnino  liber- 
rhessahvi   oblipatione  centum   taleiitorum,   quam   summam  cum 
ipsi  Thel  rent  Alexand. -r  Mairnus.  Thebanim  dominug  factus 

juu-  victorim  ij'>-is  dnna  \nd  ^tat.   .'U  (I.  III.  c.   7!*  was  quoted 

as  a  confiscatory  act.  somewhat   of  the  same  nature  with  this  ordin- 

In  answer  to  FoJHot  v.  O<idrn .  it  \\a^  oliv.-rved  that  it 
law  and  not  an  ordinance,  like  the  present,  of  the  hosfil, 
which    i.':!  '"   that    quest ifin  :    and    it    was   decided    tipon    the 

principle  that  the  penal  laws  of  one  country  cannot  be  taken  notice 
of  in  another  (-1  T.R.  7--n)  :  and  afterwords  this  Court,  in  affirming 
that  derision,  did  not  adopt  all  the  reasons  of  it.  but  took  a  different 
ground,  vi/..  that  the  (i. nt  ict  was  not  the  act  of  an  iwte- 

As  to  the  third  point,  it  was  said  thnt  the  doctrine 
laid  down   in  ^onu-tii/  v.   f,'rni/  was  not  applicable  t-»  a  case  like  the 
:.t.  and.  '  it  hail  been  much  shaken  by  ftn-.rlt  v.  Mryer 

int.  830):   but  admitting  it,  then  had  the  plaintiff  furnished  an 
answer  to  this  action!  for  h-  '  atural   born  Dane,  and   nutwith- 

'•'n«r   that    he   ini-rht    al«io  sustain    the    character    of  a   British 
subject,  the  maxim  was,  Nfino  poffft  trurrt  jtatriam. 

fur.  adv.   vnft. 

T^-nl    Ellenborouph.    O.J.,    now    delivered   the    judgment    of   the 

• — This  case  wa*  very  ably  arirued  before  \\n  at  Serjeants'  Inn. 

I'pon  the  facts  stated,  it  apjx-ars  that  the  action  was  brought  for  the 

•i'-M  contract.-d  in  Kn<_rland  by  a  Danish  sul.ject   resident 
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in  Denmark,  with  a  house  of  trade  established  here,  and  in  a  time 
of  peace  between  the  two  countries.  And  although  one  of  the 
partners  in  that  house  is  a  Dane,  yet  as  his  naturalisation  and 
residence  in  England  entitle  him  to  the  benefit  of  the  English  laws, 
we  think  the  case  is  the  same  in  effect  as  if  all  the  partners  in  the 
house  had  been  natural-born  British  subjects.  It  further  appears, 
that  with  a  view  to  deprive  the  defendant  of  some  supposed  claim 
of  set-off,  which  he  was  expected  to  make  in  the  Danish  Courts 
against  the  suit  of  the  original  creditors,  they  had  assigned  the  debt 
to  a  third  person  in  trust  for  themselves ;  and  that  their  assimu-v 
commenced  a  suit  in  his  own  name  in  one  of  the  Courts  of  Denmark 
against  the  defendant,  who,  in  order  to  avoid  the  effect  of  this 
assignment,  instituted  a  cross  suit  in  the  same  Court  against  them 
and  their  assignee,  to  which  they  appeared ;  and  in  this  state  of 
things  a  war  broke  out  between  the  two  countries,  and  no  further 
proceedings  were  had  in  either  of  the  suits  for  several  years,  nor  until 
they  were  quashed  upon  the  application  of  the  defendant  on  the 
production  of  the  commissioners'  mvipt  mrntinnfil  in  the  case. 
One  of  the  points  insisted  upon  in  the  argument  for  the  defendant 
was,  that  this  assignment  and  the  suit  instituted  upon  it  were  a  bar 
to  the  plaintiffs'  demand ;  but  we  think  that  they  cannot  have  that 
effect.  The  assignee  could  not  sue  in  the  Courts  of  this  country 
in  his  own  name  ;  the  action  must  have  been  brought  here  in  the 
names  of  the  original  creditors,  even  if  they  had  assigned  the  debt 
for  a  valuable  consideration:  and  although  the  assignment  gavr  tin- 
assignee  a  right  to  sue  in  his  own  name  in  Denmark,  yet  the  defendant 
does  not  appear  to  have  been  prejudiced  by  that  measure  even  there, 
nor  has  any  material  consequence  resulted  therefrom.  And  we  con- 
eider  the  case  to  stand  now  just  as  it  would  have  done  if  no  assign- 
ment had  been  made,  and  if  the  suit  in  Denmark  had  been  lirmiL'ht 
by  the  plaintiffs  themselves  instead  of  being  instituted  by  their  trustees. 
And  this  brings  us  to  the  consideration  of  what  is  the  material 
question  in  the  cause,  viz.,  the  legal  effect  of  the  Danish  ordinance 
of  confiscation  promulgated  on  the  16th  of  August,  1807,  and  the 
facts  that  took  place  after  it,  which  constituted  the  main  ground 
of  the  defence.  If  (his  ordinance  is  to  be  considered  merely  as  a 
penal  law,  it  is  clear  that  the  Courts  of  this  country  ought  not  to 
take  notice  'of  it,  because  no  country  regards  the  penal  laws  of 
another.  Folliott  v.  Ogden,  1  H.  Black,  135.  The  penal  laws  of 
foreign  countries  are  strictly  local,  and  affect  nothing  more  than 
they  can  reach  and  what  can  be  seized  by  virtue  of  their  authority — 
Lord  Loughborough's  judgment  in  Folliott  v.  Ogden.  But,  it  was 
contended,  that  this  ordinance  was  a  proceeding  founded  upon  and 
conformable  to  the  law  of  nations,  and  that  as  the  defendant  paid 
the  debt  to  the  persons  appointed  by  the  ordinance  to  receive  the 
confiscated  debts,  he  has  a  good  discharge  as  to  the  debt  itself 
according  to  the  law  of  nations,  to  which  the  municipal  Courts  of 
this  country,  as  well,  as  of  all  others,  ought  to  give  effect.  To  prove 
that  this  ordinance  was  grounded  upon  and  conformable  to  the  law 
of  nations,  two  passages  were  cited  from  Vattel's  Treatise,  the  first 
from  book  ii.,  chapter  18,  section  344,  where,  speaking  on  the 
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subject  of   reprisals.    th«-  .-mtlior  says,    "Between    State   and   State 

'ev«-r  i>  tin-  property  of  the  members  is  considered  as  belonging 

i..  the  body,  and  is  answeruble  for  the  debts  of  the  body;  whence 

"  it  follows   that    in   reprisals  they   seize   the  goods   of  the   subject 

"  in  tho  sanu-  manner  as  those  of  the  State  or  the  sovereign.      Every- 

"  thing  that  belongs  to  the  nation  is  subject  to  reprisals  wherever 

n  he  found,  provided  it  lie  not  a  deposit  entrusted  to  the  public 

l'li«>  iither  passage  is  in  book  iii.,  chapter  5,  section  77— 

"  Among  the  rights  belonging  to  the  enemy  are  likewise  incorporeal 

'tilings,  all  his  rights,  titles,  and  debts,  excepting,  however,  those 

'  kind  of  rights  granted  l.y  a  third  person,  and  in  which  the  grantor 

'  is  so  far  concerned  that  it  is  not  a  matter  of  indifference  to  him  in 

•  \\hat  hands  they  are  vested.       Such,  for  instance,  are  the  rights 
'  of  commerce.     But  as  debts  are  not  of  this  number,  war  gives  us  the 
'  same  rights  over  any  sums  of  money  due  by  neutral  nations  to  our 
'  enemy  as  it  can  give  over  his  other  property.     When  Alexander, 

•  by  conquest,  became  absolute  master  of  Thebes,  he  remitted  to 
the  Tin  -s  ilians  a  hundred  talents  which  they  owed  to  the  Thebans. 

'  The  sovereign  has  naturally  the  same  right  over  what  his  subjects 

•  ma>  enemies.        Ho  may  therefore  confiscate  debts  of  this 

ire  if  the  term  of  payment  happen  in  the  time  of  war,  or  at 
'  least  he  may  prohibit  his  subjects  from  paying  while  the  war 
'  continues."  To  the  proviso  at  the  end  of  the  first  of  these 
passages  the  author  himself  immediately  subjoins  the  following 
words: — "As  it  is  only  in  consequence  of  that  confidence  which  the 
"  proprietor  has  plaerd  in  our  good  faith  that  we  happen  to  have  such 
"  deposit  in  our  hands,  it  ought  to  be  respected  even  in  case  of  open 
"  war.  Such  is  the  conduct  observed  in  France,  England,  and  else- 
"  where  with  respect  to  the  money  which  foreigners  have  placed  in  the 
"  public  funds."  Now,  it  is  obvious  that  this  reason  will  apply  with 
equal  force  to  a  debt  owing  to  an  individual  in  the  course  of  commerce ; 
such  individual  trusted  to  the  good  faith  of  the  individual  with  whom 
he  dealt,  and  to  the  justice  of  the  State  of  which  that  individual  was 
a  subject  :  and  if  it  be  contrary  to  good  faith  for  a  State  to  con- 
te  and  convert  to  its  own  use  debts  owing  by  the  State  itself 
a <_'<_' re<_Mte  rapacity,  it  cannot  be  less  contrary  to  good  faith 
to  sequester  and  convert  to  the  use  of  the  State  debts  owing  by  its 
own  subjects  in  their  individual  capacities.  The  concluding  sen- 
tence of  the  second  passage  quoted  by  the  defendant's  counsel,  and 
which  was  the  main  support  of  his  argument,  is  expressed  in  such 
a  manner  as  to  show  that  the  author  himself  doubted  of  the  right  of 
confiscating  debts  due  from  individuals  to  individuals.  He 
"At  least  the  sovereign  may  prohibit  his  subjects  from  paying  while 
"  the  war  continues."  And.  indeed,  this  is  the  actual  limit  of  this 
right,  viz.,  ns  it  operates  in  personam  upon  the  subject  of  the  State, 
or  upon  his  property,  within  the  reach  and  control  of  such  State. 
And  in  the  very  next  sentence  the  author  qualifies  his  doctrine,  and 
adds.  "  But,  at  present,  a  regard  to  the  advantage  and  sat 
"commerce  has  induced  all  the  sovereigns  of  Europe  to  act  with  less 
"  rigour  in  this  point.  Ami  as  this  custom  has  been  generally 
"  received,  he  who  should  act  contrary  to  it  would  violate  the  public 
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"  faith;  for  strangers  trusted  his  subjects  only  from  a  firm  persuasion 
"that  the  general  custom  would  be  observed."  We  have  not, 
however,  been  able  to  discover  that  there  ever  was  a  time  when 
greater  rigour  generally  prevailed  on  this  subject,  as  Vattel  appears 
to  have  supposed.  Some  instances,  indeed,  of  similar  confiscations 
in  the  sixteenth  and  seventeenth  centuries  are  mentioned  by  Bynker- 
shoek  in  his  Queestiones  Juris  Publici  et  Privati,  c.  7,  and  appear 
to  be  considered  by  that  writer  as  warranted  by  the  law  of  nations, 
and  available  to  the  debtor  where  payment  has  been  actually  enforced 
from  him  by  the  authority  of  his  own  Government.  And  there  was 
a  decision  about  the  middle  of  the  sixteenth  century  by  a  Court  at 
Paris  in  favour  of  a  Frenchman,  against  the  claim  of  a  Fleming,  to 
recover  a,  debt  paid  by  the  Frenchman  to  the  Treasury  of  his  own 
country,  in  obedience  to  a  French  decree  of  this  kind  during  a  war 
between  the  two  nations.  (Recueil  d'Arrets,  Notables  des  Cours 
Souveraines  de  France,  etc.,  par  Johan  Pepon,  Norw.,  W.,  Paris, 
1601,  4to.)  It  could  not  l>e  expected  that  a  French  Court  should 
decide  otherwise  with  reference  to  a  decree  of  its  own  Government. 
Sir  Matthew  Hale,  also,  in  his  Pleas  of  the  Crown,  vol.  i.,  p.  '.)?>, 
says,  "  That  by  the  law  of  England  debts  and  goods  found  in  this 
"  realm  belonging  to  alien  enemies  belong  to  the  King,  and  may  be 
"seized  by  him";  but  the  books  referred  to  do  not  furnish  an 
instance  of  the  seizure  of  debts,  or  a  decided  case  in  support  of  the 
legality  of  such  a  seizure.  And  by  the  statute  of  Magna  Charta, 
c.  30,  merchant  strangers  are,  upon  the  breaking  out  of  a  war,  to  be 
attached  and  kept  without  harm  to  body  or  goods  until  it  shall  be 
known  how  the  English  merchants  are  treated  by  the  sovereign  of 
tlu'ir  State,  and  if  the  latter  are  safe  there,  the  former  are  to  be 
safe  here.  *  So  that  foreign  merchants  could  suffer  nothing  in 
England  unless  by  way  of  retaliation  and  reprisal.  So  early  us  the 
time  of  Grotius  opinions  had  been  entertained  against  the  right  of 
confiscating  incorporeal  things  ;  and  there  is  nothing  to  be  found  in 
the  great  work  of  that  very  learned  author  which  can  give  countenance 
to  such  a  right.  On  the  contrary,  in  lib.  iii.,  c.  7,  sec.  4,  of  the 
Treatise  de  Jure  Gentium,  there  is  an  allusion  to  the  opinion  of  some 
"  qui  dicunt  incorporalia,  belli  jure,  non  acquiri  "  ;  and  Grotius  him- 
self does  not  controvert  this  opinion  in  general,  but  supposes  it  to 
admit  of  qualification  in  the  case  of  a  captive  slave,  and  alludes  to  it 
in  that  way,  after  having  remarked  that,  "  Res  omnes  quae  captao 
"  fuerant,  cum  persona  acquiruntur  domino."  Rut  the  proposition 
last  mentioned  does  not,  in  truth,  furnish  any  qualification  of  the 
opinion  to  which  Grotius  alludes,  for  incorporeal  things  cannot  be 
taken,  and  the  dominion  of  corporeal  things  actually  taken  is  in 
general  acquired  by  the  capture  of  them,  and  the  title  of  the  captor 
to  them  is  not  less  valid  where  their  owner  is  not  taken  than  where 
he  is,  as  is  observed  by  Puffendorff  at  the  end  of  the  22nd  section  of 
lib.  viii.,  o.  6,  of  the  Treatise  de  Jure  Naturali  et  Gentium.  At  the 
beginning  of  that  section  this  learned  author  gives  the  rule  as 
follows: — "Circa  adquisitionem  incorporalium  in  bello  peculiariter 
"  observandum,  ista  non  adquiri,  nisi  cum  subjecto,  cui  inherent." 
He  then  proceeds  to  notice  that  incorporeal  rights  may  be  annexed 
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il  things,  conquered,  M  to  famu,  rivers,  harbours,  to  wen, 
•  n.'l   <  I ''.it  even  us  to  these  he  observe*  that   I'M-  nature  of 

tin-  (iiiirinal  .mm  xatmn  niii-t  U-  ieirarded).  or  to  persons;  and  as  to 

the    latli-r   1,.-    dUtingUUhM    !«  I  \\eeO   those   who    livi-    "extra    ci\ 

i all   those  things  he  says  are  taken   with 
••!..>  !-•.  l>ecause  there  is  no  one  to  oppose  it)  ami 
wln»  ''  '<•;  as  to  whom  he  says,  "  Unde  si  ci\is  ah  ho-t«- 

na    istius,    quae    simul   cnpta   non   fuerunt,    non 
:iruntur  capienti:  •  iiinnt    quern  \<-_n  s  civile*  ad 

•  •ssionem  voeabant  si  iste  naturali  morte  functus  e*set."  Now, 
if  thinirs  In-longing  to  a  captive  enemy.  l>ut  m.t  actually  taken.  do 
not  pass  to  the  conquering  enemy,  how  can  things  iK-longiiijr  t<«  a 
IHM-KOII  not  ma«le  captive  l>e  leirally  acquired  by  an  -  ho  in 

conqueror  either  as  to  the  person  or  the  thing*,   which  is  the 
case  of   the   creditors   ami   of  the   debt    in    question?        Thi.»  .loctiim- 
ol'  Pyfltddorff,  that   "  incoiporalia  hello  non  ail<|iiinintur, "  i<  fortified 
::ie  of  the  arguments  Rti-_ri:est«'d  by  Quintilian,  lib.  v.,  c.  10,  as 
r  to  have  been  u !••_'< -d  U-fon-  the  Amphictyons  on  occasion  of  tin- 
claim  made  by  the  Thebans  upf.n  the  Thessalians  for  the  payment  of 
a    hundred    talents,    lent    to    them    by    the   Thebons.    and    secured     by 
^"ine   written   instrument,   which   Alexander  had    found  ami   sei/ed  at 
'iiquest  of  Thelxjs,  ami  had  Driven  to  the  'Hiessalians,  who  were 
.  i  \inir  witli  his  army.       This  is  the  transaction  referred  to  by 
in  the  passage  I)efore  quoted,    and  from  which   he   seem*   to 
deduced   the  proposition  as  to  the  right  of  confiscation   upon 
which  the  defendant  has  placed  so  much  reliance  in  the  present  case. 
In  favour  of  the  claim  of  the  Thebans,   Quintilian  suggests,   "  Non 
'    pot iiis-.-  donari   a  victore  jus,  quia  id  demun  sit  ejus,  quod  ipse 
jus  quod   sit  incorporale,   apprehendi   manu   non   posse." 
And.  again,  "  Non  in  tabulis  esae  jus."       Quintilian  suggests  ar«ru- 

in  favour  of  the  Thebans  only;  Puffendorff,  at  the  L'.'ird  • 
of  the  book  before  quoted,  takes  upon  himself  to  suggest  an  answer. 
But  it  will  be  found  that  he  puts  the  argument  upon  the  ground  of 
I >*olute  conquest  and  subjection  of  the  city  and  State  of  Thebes 
and  the  Thebans.  Grotius,  also  in  book  iii.,  c.  8,  section  4,  con- 
rtl  the  reasoning  of  Quintilian  on  this  transaction,  but  he  does 
so  upon  the  irroimd  afterwards  taken  by  I'uffendorff,  namely,  the 
entire  conquest  of  the  Theban  State.  "  Nam  qui  dominus  est 
"  personarum,  idem  et  renim  est,  et  juris  omnis  quod  personis  com 
'  pi-tit.  (,»ui  possidetur.  :ion  possidet  ^ibi.  nee  in  postestate  haln-t . 
"qui  non  est  suae  potestatis."  And  althou«jrh  Grotius  mentions  this 
transaction  as  an  instance  of  his  proposition.  "  Incorporalia  jura, 
"quae  uiiiversatis  fuerant.  tient  victoris,  quatenus  velit,"  he  does 
not  draw  fn>m  it  any  conclusion  as  to  the  right  of  confiscating  private 
and  individual  debts,  as  Vattel  has  done.  It  was  admitted  that, 
notwithstanding  all  the  violent  measures  to  which  recourse  has  been 
had  duriiiL'  the  extmordinary  warfare  that  we  have  witnessed  in 
our  own  time*,  this  ordinance  of  the  Court  of  Denmai'  Miiu'le 

and    alone,    not    supported   by   any  precedent,    nor   adoj  •  n   e\ 

ample   in    any  oth.       -  The    ordinance    iNelf.    however.    -«o    far 
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as  we  can  learn  from  this  case,  was  not  followed  up  by  any  practical 
measure  of  compulsion  upon  the  subjects  of  Denmark.  Nothing  In 
the  nature  of  process  against  the  defendant  to  enforce  the  payment 
of  this  particular  debt,  nothing  analogous  to  the  seizure  or  con- 
demnation of  corporeal  things  taken  in  the  time  of  war  occurred 
on  this  occasion ;  and  although  the  commissioners  appointed  under 
the  ordinance  to  receive  the  sequestrated  moneys  were  informed  of 
the  debt  as  early  as  the  year  1807,  yet  the  defendant  did  not  pay  the 
money  until  1812.  An  allusion  was  made  in  the  course  of  the 
argument  to  a  statute  of  our  own  country,  the  34  Geo.  III.  c.  79.  This, 
however,  was  not  an  act  of  confiscation  to  the  benefit  of  the  State, 
but  a  measure  of  policy  not  less  generous  than  lawful,  by  which  at  tlu> 
same  time  that  the  transmission  of  money  to  the  enemies  of  the 
State  was  prevented,  the  money  itself  was  called  in,  secured,  and 
kept  for  those  to  whom  it  was  due,  until  the  return  of  peace  should 
enable  them  to  receive  it.  Considering,  therefore,  that  I  In  ri^ht 
of  confiscating  debts  contended  for  on  the  authority  of  these  citations 
from  Vattel  is  not  recognised  by  Grotius,  and  is  impugned  by  I'uflVn 
dorff  and  others;  that  such  confiscation  was  not  general  at  any 
period  of  time,  and  that  no  instance  of  it,  except  the  ordinance  in 
question,  is  to  be  found  for  something  more  than  a  centuiy  ;  we  think 
our  judgment  would  be  pregnant  of  mischief  to  future  times  if  we 
did  not  declare  that  in  our  opinion  this  ordinance  and  the  payment 
to  the  commissioners  appointed  under  it  do  not  furnish  a  defence  to 
the  present  action  ;  and  if  they  cannot  do  this  of  themselves,  neither 
can  they  do  so  by  the  aid  of  the  proceedings  in  the  Danish  Court. 
The  parties  went  into  that  Court  expecting  justice,  according  to  tin- 
then  existing  laws  of  the  country,  and  are  not  bound  by  the  quashing 
of  their  suit,  in  consequence  of  a  subsequent  ordinance,  not  con- 
formable to  the  usage  of  nations,  and  which,  therefore,  they  could 
not  expect,  nor  are  they  or  we  bound  to  regard. 
Postea  to  the  plaintiffs. 

[Author's  Note. — It  has  been  said  that  the  judgment  is  based  on  defective 
historical  grounds  (gee  Pitt  Cobbett's  Leading  Cases  on  International  Law, 
3rd  ed.,  vol.  2,  pp.  57-8).  But  until  reversed,  the  decision  holds  good  in 
English  law.] 


[An  Enemy  cannot  plead  his  own  enmity  to  the  State  in  whose 
Courts  he  is  sued.] 

ROBINSON  &  CO.  v.  CONTINENTAL  INSURANCE  COMPANY  OF 

MANNHEIM. 

KINO'S  BENCH  DIVISION,  WEEKLY  NOTES  OF  31sT  OCTOBER, 

OCTOBER  14,  16,  1914.  1914,  p.  303. 

War — Contract — Alien    Enemy — Contract  Made   with   Alien    who 
Subsequently   Becomes    Belligerent — Right   of   Action    against   Alien 
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I  —  Application  by  Alien  Enemy 
May  Proceedings  A  I  mi. 


STMMONS  before  Bailhache,  .1.,  adjourned  into  Court.  The  action 
was  brought  by  the  plaintiffs.  Kobinson  &  Co.,  an  English  linn. 
against  tl  •  .  a  German  insuranee  Company,  to  rec< 

lOM   U;  -uarine    in.Miraiuv.         Tin-    Ql  tl    took   OUt 

Mions  a.-kinir  that  ;ill  pioneerings  should  he  stayed  during  the 
pre*e  ind  the  -uini!  -1  into  Court. 

IMS  i-iTf-ted.   the  loss  occurred,   and   the  proceed 

lo.sed   before   war  was  dec! 

>bald   Matlu-w.    for  the  defendants. 
\V      N      Kaeburn.   for  the  plaintiffs.  '      r.  adv.  vitlt. 

!''•  .—  Hailhaehe,  J.,  dismissed  the  application.  There 
was  abundance  of  authority  for  the  proposition  that  an  alien  enemy, 
if  objection  weiv  taken  by  the  defendant.  could  not  sue  as  plaintiff 
in  on  i  and  could  not  proceed  with  an  action  in  these  Court* 

while  the  state  of  ho>tilities,  which  made  him  an  alien  enemy,  lasted. 
Did  the  converse  hold  good  and  did  the  same  rule  obtain  when  an 
alien  enemy  \vad  defendant?  If  one  considered  the  reason  for  the 
rule  that  an  alien  enemy  cannot  sue  or  prosecute  his  action  during 
hostilities,  it  would  apj>ear  that  on  principle  the  rule  ought  to  he 

•  1   t«>  those  cases   where   the  alien  enemy  was  plaintiff.     The 
reason  why  th«  ;  •  -my.  when  plaintiff,  could  not  proceed  with 

his  action  during  hostilities  \\as  founded  on  the  assumption  that  when 
two  countries  were  at  "war  all  the  subjects  of  each  country  were 
at  war.  and  that  it  was  contrary  to  public  policy  for  the  Courts  of 
this  country  to  render  any  assistance  to  an  alien  enemy  to  enforce 
rights  which  but  for  the  war  he  would  be  entitled  to  enforce  to  Tiis 
own  advantage  and  to  the  detriment  of  a  subject  of  this  country. 
But  to  hold  that  the  subject's  right  of  suit  was  suspended  against  an 
alien  enemy  would  be  to  injure  a  British  subject  and  to  favour  nn 
alien  «  ud  to  defeat  the  object  and  reason  of  the  suspensory 

rule.  It  would  be  to  turn  a  disability  into  a  relief.  In  the  7th 
edition  <»f  Hacon'*  Abridgment,  vol.  1.  at  p.  IS.'?,  the  law  \v;is  thus 
stated  —  f  The  plea  of  alien  enemy  is  a  bar  to  a  bill  for  relief  in 
"  equity,  as  well  as  to  an  action  of  law  ;  but  it  would  seem  not 
"sustainable  to  a  mere  bill  for  discovery;  for,  as  an  alien  may  be 
"  sued  at  law,  and  may  have  process  to  compel  the  appearance  of  his 
"  witnesses,  so  he  may  have  a  benefit  of  a  discovery." 

Fortified  by  the  passage  from  the  Abridgment,  by  American 
decision*  (see  p.  472,  n,  *nirr<i},  and  by  his  (the  learned  judge's")  view 
of  the  reason  for  the  rule,  which  forbade  any  alien  enemy  to  sue, 
he  was  of  opinion  that  the  rule  was  confined  to  cases  in  which  the 
alien  was  plaintiff,  and  that  war  did  not  suspend  an  action  against 
a  defendant  alien.  The  next  question  was,  could  an  alien  enemy 
appear  and  defend  either  personally  or  by  counsel?  He  (the  learned 
judu''-)  thought  he  certainly  could.  To  allow  an  action  against  an 
alien  enemy  to  proceed,  and  to  refuse  to  allow  him  to  appear  and 
defend  himself,  would  be  opposed  to  the  fundamental  principle  of 
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justice.  No  state  of  -war  could  demand  or  justify  the  condemnation 
by  the  civil  Court  of  a  man  unheard.  He  had  come  to  the  conclusion 
that  there  was  no  rule  of  common  law  which  prevented  his  appearing 
and  conducting  his  defence. 

He  (the  learned  judge)  knew  nothing  of  the  merits  of  this  case, 
and  it  might  be  that  the  defence  would  succeed.  In  that  case  a  ques- 
tion would  arise  as  to  costs.  He  would  hear  arguments  about  it  if 
the  point  arose,  but  as  at  present  advised  he  did  not  think  he  ought 
to  make  any  order  which  would  entitle  the  defendants  to  payment 
of  costs  until  after  the  war.  He  mentioned  this  point  now  because 
in  considering  his  judgment  it  occurred  to  him  as  a  possible  difficulty 
in  the  way  of  allowing  the  action  to  proceed.  He  thought,  however, 
that  the  difficulty,  if  it  arose,  would  be  sufficiently  met  by  suspending 
the  defendants'  right  to  issue  executions.  Application  dismissed. 

Solicitor-;   tor  tho  plaintiffs — Lowless  &  Co. 

Solicitors  for  the  defendants — Waltona  <fe  Co. 
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TKADIV,  \\ini  -NIK  i:.\i:.\n  PROCLAMATION,  No.  2,  r.'ii. 

',-1-:  U.I 


Whereas  a  state  of  War  ha>  existed  between  Us  and  the  German 
Kmpine  a*  from  1  1   p.m.  on  August  -ith,  1914,  and  a  state  of  War 
1's  ami  the  Dual  Monarchy  of  Austria-Hungary 
in  midnight  on  August  12th,  1914: 

Ami  whereas  it  i-  j  (<•  law  for  any  person,  resident,  carry- 

>.  nr  liein-r  in  <>ur  Dominions,  to  trade  or  have  any 

commercial    or    linancial    ti  i    with    any    person    resident   or 

carrying  un  business  in  the  German  Kmpire  or  Austria-Hungary  with- 

out Mm-  permission  : 

And  whereas  \>y  Our  Proclamation  of  the  .">th  August,  1914,  relat- 
•ling  with  the  Knemy,  certain  classes  of  transactions  with 

e  prohibited  : 

I  by  paragraph  2  of  Our  Proclamation  of  the  12th 
'14,   the  said  Proclamation  of  the  5th  August,   1914,  was 
declared  \n  I*.-  applioaWe  to  Austria-Hungary  : 

And  wlu-ivas  it  is  desirable  to  restate  and  extend  the  prohibitions 

contained  in  the  former  Proclamations,  and  for  that  purpose  to  revoke 

the  Proclamation  of  the  5th  August,  1914,  and  paragraph  2  of  the 

.mation  of  the  12th  August,  1914,  and  to  substitute  this  Pro- 

.  l.i  mat  ion  therefor: 

And  whereas  it  is  expedient  and  necessary  to  warn  all  persons 
resident,  carrying  on  business,  or  being  in  Our  Dominions  of  their 
duties  and  obligations  towar-U  lJ»,  <  mi  Crown,  and  Government: 

Now.  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation  declaring 
and  it  is  hereby  declared  as  follows  :  — 

1.  The  aforesaid  Proclamation  of  the  5th  August,  1914,  relating 
dinir  with  the  Knemy.  and  paragraph  2  of  the  aforesafd  Pro- 

clamation of  the  12th  August,  1914,  together  with  any  public 
annoiiiHcmvnt  officially  issued  in  explanation  thereof,  are  hereby,  as 
from  the  date  hereof,  revoked,  and  from  and  after  the  date  hereof 
this  present  Pnx-lamation  is  >ul.stituted  therefor. 

2.  The  expression  "enemy  country"  in  this  Proclamation  means 

the  territories  of  the  (Jciman  Kmpire  and  of  the  Dual  Monarchy  of 
Austria-Hungary,  together  with  all  the  colonies  and  dependencies 
thereof. 
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3.  The  expression    "enemy"   in   this   Proclamation   means   any 
person  or  body  of  persons  of  whatever  nationality  resident  or  carry- 
ing on  business  in  the  enemy  country,  but  does  not  include  persons 
of  enemy  nationality  who  are  neither  resident  nor  carrying  on  busi- 
ness in  the  enemy  country.        In  the  case  of  incorporated  bodies, 
enemy  character  attaches   only  to  those  incorporated   in   an  enemy 
country. 

4.  The    expression   "  outbreak   of  war "    in    this    Proclamation 
means  11  p.m.  on  the  4th  August,  1914,  in  relation  to  the  German 
Empire,   its  colonies  and  dependencies,   and  midnight  on   the   12th 
August,    1914,   in   relation   to   Austria-Hungary,   its  colonies  and   de- 
pendencies. 

5.  From  and  after  the  date  of  this  Proclamation  the  following 
prohibitions  shall  have  effect  (save  so  far  as  licences  may  be  issued 
as   hereinafter  provided),   and    We   do   hereby  accordingly   warn   all 
persons  resident,  carrying  on  business,  or  being  in  Our  Dominions — 

(1)  Not  to  pay   any   sum   of   money   to  or   for  the   benefit    of  an 
enemy. 

(2)  Not  to  compromise  or  give  security  for  the  payment  of  any 
debt  or  other  sum  of  money  with  or  for  the  benefit  of  an  enemy. 

(3)  Not  to  act  on  behalf  of  an  enemy  in  drawing,  accepting,  pay- 
ing, presenting  for  accept  a  net-  <>r  payment,  negotiating  or  othenv  !><• 
dealing  with  any  negotiable  instrument. 

(4)  Not    to  accept,    pay.    or    oth.'i\\i>e    deal    with    any    nc^ot  iaUe 
instrument  which   is  held  by  or  on  behalf  of  an  enemy,   provided 
that  this  prohibition  shall  not  be  deemed  to  be  infringed  by  any 
person  who  has  no  reasonable  ground  for  believing  that  the  instru- 
ment is  held  by  or  on  behalf  of  an  enemy. 

(5)  Not    to    enter   into    any   new    transaction,    or   complete   any 
transaction  already  entered  into  with  an  enemy  in  any  stocks,  shares, 
or  other  securities. 

(6)  Not  to  make  or  enter  into  any  new  marine,  life,  fire,  or  other 
policy  or  contract  of  insurance  with  or  for  the  benefit  of  an  enemy, 
nor  to  accept,  or  give  effect  to  any  insurance  of,  any  risk  arising 
under  any  policy  or   contract  of   insurance   (including   re-insurance) 
made  or  entered  into  with  or  for  the  benefit  of  an   enemy  before 
the  outbreak  of  War. 

(7)  Not   directly    or    indirectly  to  supply    to    or   for   the    use  or 
benefit  of,  or  obtain  from,  an  enemy  country  or  an  enemy,  any  goods, 
wares  or  merchandise,  nor  directly  or  indirectly  to  supply  to  or  i'oi 
the  use  or  benefit  of,  or  obtain  from  any   person   any  goods,   wares 
or  merchandise,  for  or  by  way  of  transmission  to  or  from  an  enemy 
country  or  an  enemy,  nor  directly  or  indirectly  to  trade  in  or  carry 
any  goods,  wares  or  merchandise  destined   for  or  coming  from  an 
enemy  country  or  an  enemy. 

(8)  Not  to  permit  any  British  ship  to  leave  for,   enter  or  com- 
municate with,  any  port  or  place  in  an  enemy  country. 

(9)  Not  to  enter  into   any  commercial,   financial,   or   other  con- 
tract or  obligation  with  or  for  the  benefit  of  an  enemy. 
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(l»>   Nnt    :..   enter  into  any  transaction*  with  an  enemy    if  an<l 

\\hcn  they  arc  j.rohibiu-d  l»y  an  Order  of  Council  nuide  and  published 

10  recommendation  of  a  Secretary  of  State,  own  though  they 

>vrwife  be  IK  -imitu-d  l»y  law  or  by  thii  or  a:  I'm. 

i  We  do  hereby  fuither  wain  all  |iersons  that  whoever  in  con- 
travention of  the  law  shall  commit.  ai.l  »i   abet  any  of  th«-    n  >iesaid 
act*,  is  guilty  of  a  crime,  ami  \\ill  be  liable  to  punishment  ami  penal 
tie*  accord  I!.- 

6.    Provided    always    that    where   an    enemy    has   a    branch    locally 
«  d  in  British,  allied  or  neutral  .  not  l»ring  neutral  tw- 

in Europe,  transactions  by  or  with  such  branch  shall  n<>t   1» 
treated  as  transactions  by  <»    ssith  an  cn<  my. 


7.  Nothing    in    this    Proclamation    shall    he   dfi-mcd    to 

"tint  of  fnrinifs  to  ]M-I-.I,S    n-vid«-nt.   «-;irryinvr 

on  liiisines*  or  U-in^  in  OUT  Dominions,  if  such  |>a\  im-nts  urise  out 
of  transactions  entered  into  IK-  fore  the  outlnvak  of  War  01   otht-rwiht- 
nitted. 

8.  Nothing  in  this  Proclamation  shall  IK-  taken  to  prohibit  any- 
thing which  shall   I-  -ly   jienuittfil   by   Our   Ik-i-iK-*-,   or  by  the 
lioeoo               'ii  Our  behalf  by  a  Secretory  of  Stato,  or  the  Board  o< 
Trade,    \\hi-thvr   siu-h    lii-onces   be   especially   granted  to   individual.- 
or  lx-  announced  as  applying  to  classes  of  persons. 

9.  This  Proclamation  shall  be  called  the  Trading  \vitli  tlu-  ICnciny 
Proclamation   No.    _'. 

Dated  Hth  September,  ID  II. 


BT  THE  KING. 
A      PROCLAMATION. 

RKLATINC  TO  TRADIN-.  v.rni   IIIK  I:\BMT. 
R.I. 


Whereas  it  is  desirable  to  amend  Our  Proclamation  of  the  Oth 

Si-|  telnbei.    I'.M  I.  «  .ill.-d  •'  The  Tiii.linL'  \\iththe   Kn.-n.y    I'l  'oclainat  ion  . 

No.  -J 

Now,  therefore,  We  ha\v  thought  fit.  l»y  and  with  the  advice  of  Our 
Privy  Council,  to  issue  this  Our  Koyal  Proclamation  declaring  and 
it  is  hereby  declared  as  follows  :  — 

1.  Paragraph  5,  heading  (6),  of  the  Tradinp  with  the  Ki»emy 
Proclamation,  No.  2,  is  hereby  revoked,  and  in  lieu  thereof  the  follow- 
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ing  heading  shall  be  inserted  in  the  said  Paragraph  5  as  from  the 
date  hereof:  — 

(6)  "  Not  to  make  or  enter  into  any  new  marine,  life,  tire  or 
other  policy  or  contract  of  insurance  (including  re-insurance)  with  or 
•for  the  benefit  of  an  enemy;  nor  to  accept  or  give  effect  to  any 
insurance  of,  any  risk  arising  under  any  policy  or  contract  of  insur- 
ance (including  re-insurance)  made  or  entered  into  with  or  for  the 
benefit  of  an  enemy  before  the  outbreak  of  war:  and  in  particular  as 
regards  Treaties  or  Contracts  of  re-insurance  current  ai  the  outbreak 
of  war  to  which  an  enemy  is  a  party  or  in  which  an  enemy  is  interested 
not  to  cede  to  the  enemy  or  to  accept  from  the  enemy  under  any 
such  Treaty  or  Contract  any  risk  arising  under  any  policy  or  contract 
of  insurance  (including  re-insurance)  made  or  entered  into  after  the 
outbreak  of  war,  or  any  share  in  any  such  risk." 

2. — (1)  The  expression  "  Order  of  Council  made  and  published 
on  the  recommendation  of  a  Secretary  of  State  "  in  Paragraph  •">, 
beading  (10),  of  the  Trading  with  the  Enemy  Proclamation,  No.  2, 
shall,  as  regards  persons  resident,  carrying  on  business,  or  bein.u'  in 
Our  Dominions  beyond  the  Seas,  be  taken  to  mean  an  Order  of  the 
(mvrrnor  in  Council  published  in  the  Official  Gazette. 

('2)  The  expression  "  Governor  in  Council  "  in  this  Paragraph 
means  as  respects  Canada  the  Governor-General  of  Canada  in  Council, 
-ports  India  the  Governor-General  of  India  in  Council,  as  respects 
Australia  the  Governor-General  of  Australia  in  Council,  as  respects 
Nt-\v  Zealand  the  <;<iverm>r  of  NV\\  Zealand  in  Council,  as  respects 
the  Union  of  South  Africa  the  Governor-General  of  the  Union  of 
South  Africa  in  Council,  as  respects  Newfoundland  the  Governor  of 
Newfoundland  in  Council,  and  as  respects  any  other  British  Possession 
the  Governor  of  that  Possession  in  Council. 

3.  The  power  to  grant  licences  on  Our  behalf  vested  by  Para- 
graph 8  of  the  Trading  with  the  Enemy  Proclamation,  No.  2,  in  a 
Secretaiy  of  State  may  be  exercised  in  Canada,  India,  Australia,  and 
the  Union  of  South  Africa  by  the  Governor-General,  and  in  any 
British  Possession  not  included  within  the  limits  of  Canada,  India, 
Australia,  or  South  Africa  by  the  Governor. 

4.*  In  this  Proclamation  the  expression  "  Governor- General  "  in- 
cludes any  person  who  for  the  time  being  has  the  powers  of  the 
Governor-General,  and  the  expression  "  Governor  "  includes  the  Officer 
for  the  time  being  administering  the  Government. 

5.  Notwithstanding  anything  contained  in  Paragraph  G  of  the 
Trading  with  the  Enemy  Proclamation,  No.  2,  where  an  enemy  has 
a  branch  locally  situated  in  British,  allied,  or  neutral  territory,  which 
carries  on  the  business  of  insurance  or  re-insurance  of  whatever 
nature,  transactions  by  or  with  such  branch  in  respect  of  the  business 
of  insurance  or  re-insurance  shall  be  considered  as  transactions  by  or 
with  an  enemy. 
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6.  Tins  Proclamation  shall  be  read  as  one  with  the  Trading  with 
:uy  Proclamation,  No.  2. 

d  8th  October,  1914. 


iiv   an  KING. 
\      PROCLAMATION, 

TO  TRAUINU  WITH  TUB  ENKMY. 
/. 

Whereas  by  Our  Proclamation  dated  the  Dth  day  of  September, 
I '.M  I.  called  the  Trading  with  the  Enemy  Proclamation,  No.  2, 
D  j'K-hibit ions,  n.s  therein  more  specifically  set  forth,  were 
imposed  upon  all  persons  therein  referred  to  : 

And  whereas  by  Our  Proclamation  dated  the  8th  day  of  October, 
I'.'l  1.  th«-  Trading  with  the  Ki*-my  Proclamation,  No.  2,  was  amended 
as  therein  more  specifically  set  forth  : 

And  whereas  by  Our  Proclamation  dated  the  iith  day  of  November, 
I'.'ll.  it  \VM>  declared  that  the  aforesaid  Proclamations,  amongst 
•  •tilers,  should  apply  to  the  state  of  war  existing  between  Us  and  the 
Sultan  of  Turkey: 

And  whereas  it  is  desirable  to  extend  the  scope  of  the  prohibitions 
i if«l  in  the  aforesaid  Proclamations  in  the  manner  hereinafter 
appearing :  — 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation,  declaring 
and  it  is  hereby  declared,  as  follows:  — 

1.  Nut  withstanding   anything  contained   in   paragraph    6    of   the 
Trading  with  the  Enemy  Proclamation,  No.  2,  transactions  hereafter 
entered   into   by  persons   firms  or  companies  resident  carrying   on 
business  or  being  in  the  United  Kingdom. 

(a)  in  respect  of  banking  business  with  a  branch  situated  outside 
the  United  Kingdom  of  an  enemy  person  firm  or  company, 
or 

(6)  in  respect  of  any  description  of  business  with  a  branch 
situated  outside  the  United  Kingdom  of  an  enemy  bank, 

shall  be  considered  as  transaction  with  an  enemy : 

Provided  that  the  acceptance  payment  or  other  dealing  with  any 

.tl)l.'  instrument   which   was  drawn   In-fore  the  date  of  thi>    I'" 
clamation  shall  not,  if  otherwise  lawful,  be  deemed  to  be  a  trans- 
action hereafter  entered  into  within  the  meaning  of  this  paragraph. 

2.  The  power  to  grant   licences  on  Our  behalf  vested  by  para- 
graph 8  of  the  Trading  with  ,the  Enemy  Proclamation,  No.  2,  in  a 
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Secretary  of  State,  or  the  Board  of  Trade,  may  also  be  exercised  by 
the  Lords  Commissioners  of  Our  Treasury. 

3.  If  the   Governor  in   Council  of  any   British   Possession    shall 
issue  a  Proclamation  extending  the  provisions  of  this  Proclamation 
to  transactions  by  persons  firms  or  companies   resident   carrying  on 
business  or  being  in  that  possession  such  first  mentioned  Proclamation 
shall  have  effect  as  if  it  were  part  of  this  Proclamation. 

4.  This  Proclamation  shall  l>e  ivad  as  one  with  the  Trading  \\itli 
the  Enemy  Proclamation,  No.   2,  and  with  Our  Proclamation   dat<d 
the  8th  day  of  October  amending  the  btime. 

Dated  7th  January,  1915. 


THE     IIIAI'IM.    WITH    TIIK    KNKMV    (OCCUPIED    TKKRITORY) 
l'i;<K  LAMA'llnN.   11)15. 


\Vln  I..I-.  M  a  result  of  the  present  war,  certain  territory  forming 
part  of  tin-  territory  of  an  enemy  country  is  or  may  be  in  the  effective 
military  occupation  of  Us  or  our  Allies,  or  of  a  Neutral  State  (in  this 
Proclamation  referred  to  as  "  territory  in  friendly  occupation  "),  and 
certain  territory  forming  part  of  Our  territory  or  that  of  an  Allied 
or  Neutral  State  is  or  may  he  in  the  rll'cvtive  military  occupation 
o!  ;in  enemy  (in  this  Proclamation  referred  to  as  "  territory  in  hostile 
occupation  ")  : 

And  whereas  it-  is  expedient  in  Our  interest  and  in  that  of  Our 
Allies  that  the  Proclamations  relating  to  trading  with  the  enemy 
should  apply  to  territory  in  friendly  occupation  as  they  apply  to  Our 
territory  or  that  of  Our  Allies,  and  should  apply  to  territory  in 
hostile  occupation  as  they  apply  to  an  enemy  rnuntry: 

Now,  therefore,  We  have  thought  fit,  by  and  with  the  advice  of 
Our  Privy  Council,  to  issue  this  Our  Royal  Proclamation  declaring, 
and  it  is  hereby  declared,  as  follows:  — 

1.  The  Proclamations   for  the  time  being   in   force  relating  to 
trading  with  the  enemy  shall  apply  to  territory  in  friendly  occupation 
as  they  apply  to  Our  territory  or  that  of  Our  Allies,  and  to  territory 
in  hostile  occupation  as  they  apply  to  an  enemy  country. 

2.  Any  references  to  the  outbreak  of  the  war  in  any  Proclamation 
so  applied  shall,  as  respects  territory  in  friendly  or  hostile  occupation, 
be  construed  as  references   to  the  time   at  which   the  territory   so 
became  in  friendly  or  hostile  occupation. 

3.  The  certificate  of  any  person   authorised   by  a  Secretary  of 
State  to  give  such  certificates  that  any  territory  is   in   friendly  or 
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i-ii   \\itliin   the  meaning  of  this   Proclamation,  or  as 

time  at  which  any  territory  so  I.eeame  or  ceased  •  i  itory 

<-ndly   or   ho.-1  hull.    for   the    purposes  of   thN 

l>e   final   ami 


4.   Nothing    in    this    l'io  -Lunation     shall     be    taken    t«»   prohibit 
anything   whieh   may  IK-  expressly   permitted   l>v  Our  licence  or  by  a 
half  l»y  a  Secreta1  nd  of 

or  tin-   l.oi.U   ('c.ini'  <>f  (iur  Treasury,   whether 

i.  ted  to  individuals  or  Ix?  annoTinced  as  apply 
•  classes  of  ]  bo   prohibit   any  special   arranirernents 

which    may    IK-   mad.-    by    any  such    licence   or  otherwise   with   Our 
authority  lor  sperial  treatment  of  any  occupied  t  or  persons 

ill   any  sueh   oo-upied    territory   entitled    t--i    such   spe<-ial    treatment. 

5  tarnation  shall   !*•  railed  the  Trading  with  the  Enomy 

ipied    Terr  it  lamation,    1915. 

I'   tod   H5th  Februan-.  191  H. 


THAI.  INC   WITH   TIIK    KNKMV  AC  T.    1914. 
ft  A  5  GBO.  5,  CH.  87.] 

\      \.'t  to  m.  i  -ion  with  respect  to  penalties  for  trading  with    A.D.  l'.U4. 

the  «-nemy.  and  other  purposes  connected  therewith. 

[18th  September,  1914.] 


1.  —  <H   Any    person    who  durinir  the    pit-sent    war   tr.id.v    or   has.  Penalties  for 
the  fourth  day  of  Au«ru-t.  nineteen  hundre<l  and  fourteen,  traded  trailing  with 
with   the  enemy   within  the  iiH-aninir  of  this  Aet   shall   IK-  guilty  of  a  enemy- 
men  nou  r.  and  shall  — 

(a)  <.  it  eonvietioii  under  the  Summary  Jurisdiction  Acts,  be  liable 

to  imprisonment  with  or  without  hard  labour  for  a  term 

•  •xeevdini:  twelve  months,  or  to  a  fine  not  exoeedin^ 

five  hundred   pounds,   or  to  both  mu-h    imprisonment    and 

fine;  or 

(M  on  ,  on  indictment,  be  liable  to  penal  servitude  for 

MIL'  -i-\rii  nr  li  .ss   than   thiee   years  or   to 

imprisonment    with    or    without    hard    labour    for    a    term 

iii  'I    •  n-s.    or   to    a    fine,    or   to   both   sueh 

penal  sen-  it  tide  or  imprisonment  and  fine  ; 

and  the  court   may  in  any  ca*e  order  that  any  goods  or  money,  in 
re«pect  of  which  the  offence  has  been  committed,  be  forfeited. 

(J)    For  the  purposes  of  this  Art  a  person  shall  be  deemed  to  1, 
traded  with  the  enemy  if  he  ha*  entered  into  mv  transaction  or  done 
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Power  to 
inspect 
book.s  mid 
documents. 


any  act  which  was,  at  the  time  of  such  transaction  or  act,  prohibited 
by  or  under  any  proclamation  issued  by  His  Majesty  dealing  with 
trading  with  the  enemy  for  the  time  being  in  force,  or  which  at 
common  law  or  by  statute  constitutes  an  offence  of  trading  with  the 
enemy  : 

Provided  that  any  transaction  or  act  permitted  by  or  under  any 
such  proclamation  shall  not  be  deemed  to  be  trading  with  the  enviiiy. 

(3)  Where  a  company  has  entered  into  a  transaction  or  has  done 
any    act    which    is    an    offence    under    this    section,    every    direct .•»• 
manager,  secretary,  or  other  officer  of  the  company  who  is  knowingly 
a  party  to  the  transaction  or  act  shall  also  be  deemed  guilty  of  the 
offence. 

(4)  A  prosecution  for  an  offence  under  this  section  shall  not  be 
instituted  except  by  or  with  the  consent  of  the  Attorney-General  : 

Provided  that  the  person  charged  with  such  an  offence  may  be 
arrested  and  a  warrant  for  his  arrest  may  be  issued  and  executed, 
and  such  person  may  bo  remanded  in  custody  or  on  bail  notwithstand- 
ing that  the  consent  of  the  Attorney- General  to  the  institution  of 
the  prosecution  for  the  offence  has  not  been  obtained,  but  no  further 
or  other  proceedings  shall  be  taken  until  that  consent  has  been 
obtained. 

(5)  Where  an  act  constitutes  an  offence  both  under  this  Act  and 
under  any  other  Act,  or  both  under  this  Act  and  at  common  law, 
the  offender  shall  be  liable  to  l>e  prosecuted  and  punished  under  cither 
this  Act  or  such  other  Act,  or  under  this  Act  or  at  common  law, 
luit  shall  not  be  liable  to  be  punished  twice  for  the  same  offence. 

2. — (1)  If  a  justice  of  the  peace  is  satisfied,  on  information  on 
oath  laid  on  behalf  of  a  Secretary  of  State  or  the  Board  of  Trade, 
that  then-  is  reasonable  ground  for  suspecting  that  an  offence  under 
this  Act  has  been  or  is  about  to  be  committed  by  any  person,  firm, 
or  company,  he  may  issue  a  warrant  authorising  any  person  appointed 
by  a  Secretary  of  State  or  the  Board  of  Trade  and  named  in  the 
warrant  to  inspect  all  books  or  documents  belonging  to  or  under  the 
control  of  that  person,  firm,  company,  and  to  require  any  person 
able  to  give  any  information  with  respect  to  the  business  or  trade  of 
that  person,  firm,  or  company  to  give  that  information,  and  if 
accompanied  by  a  constable  to  enter  and  search  any  premises  used 
in  connection  with  the  business  or  trade,  and  to  seize  any  such  books 
or  documents  as  aforesaid  : 

Provided  that  when  it  appears  to  a  Secretary  of  State  or  the 
Board  of  Trade  that  the  case  is  one  of  great  emergency  and  that  in 
the  interests  of  the  state  immediate  action  is  necessary,  a  Secretary 
of  State  or  the  Board  of  Trade  may,  by  written  order,  give  to  a 
person  appointed  by  him  or  them  the  like  authority  as  may  be  given 
by  a  wan-ant  of  a  justice  under  this  subsection. 

(2)  Where  it  appears  to  the  Board  of  Trade — 
(a)  in  the  case  of  a  firm,  that  one  of  the  partners  in  the  firm  was 
immediately  before  or  at  any  time  since  the  commence- 
ment of  the  present  war  a  subject  of,  or  resident  or  carry- 
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•>,  a  state  for  the  time-  being  at  war  with 
Majesty;  or 
age  of  a  company,   that  nil,-  third   or  more  of  the 

isSU.  company 

immediately  before  or  at  any  time  since  the  commence- 
ment oi  tin-  present  \\ar  was  held  l>y  or  on  In-half  of  or 
ho  were  'if,  or  resident  or 

\iiiL'  on  business  in.  a  .state  for  the  time  hcintr  at 
with  His  Majesty ;  or 
(r)  in   the  case  0  "ii,   Hrm   or  company,    that   the   person 

the  firm  or  company 
any  per-on.  tinu  or  company  trailing  or 
<.n  Imsiness  ii  i'-r  tin-  time  iH-inir  at  war  with 

Majesty; 

the  I'  :<•  may,  if  they  think  it  expedient  for  the  purpose  of 

•    themselves    that    tl  •  firm   or   company    are    not 

trading  with  the  enemy,  by  written  order,  give  to  a  person  appoint 
by  them,  without  any  warrant  from  a  justice,  authority  to  inspect  all 
books  and  document  bvlon«rin;r  f,->  or  under  the  control  of  the  person. 
firm  or  company,  and  to  require  any  person  able  to  give  information 
with  respect  to  the  business  or  trade  of  that  person,  firm  or  com- 
ini'ormation. 

For  the  purposes  of  this  subsection,  any  person  authorised  in  that 
behalf  by  the  Hoard  of  Trade  may  inspect  the  register  of  members 
of  a  company  at  any  time,  and  any  shares  in  a  company  for  which 
share  warrants  to  lx?arer  have  been  issued  shall  not  be  reckoned  as 
part  of  the  issued  share  capital  of  the  company. 

(.'!)  If  any  person  having  the  custody  of  any  book  or  document 
whi<  in  is  authorised  to  inspect  under  this  section  refuses  or 

wilfully  neglects  to  produce  it  for  inspection,  or  if  any  person  who  is 
able  to  give  any  information  which  may  be  required  to  be  given 
under  thin  nvtion  refuses  or  wilfully  neplocts  when  required  to  srive 
that  information,  that  ..nviction  under  the  Summary 

Jurisdiction   Acts  be  liable  to   imprisonment  with  or  without  hard 
labour  for  a  term  not  exceedng  six  months,  or  to  a  fine  not  eiceedi 
fifty  pounds,  or  to  both  such  imprisonment  and  fine. 

3.  Where  it  appears  to  the  Board  of  Trade  in  reference  to  any  pOWer  of 
firm  or  company —  Boanl  ..f 

that  an  offence  under  this  Act  has  been  or  is  likely  to  beappiyfor 
eommitted     in    connexion    with  the    trade    or    business  rec.i 
thereof;   or 

(b)  that  the  control  or  management  thereof  has  been  or  is  likely 
to  be  so  affected  by  the  state  of  war  as  to  prejudice  the 
effective  continuance  of  its  trade  or  business  and  that  it 
is  in  the  public  interest  that  the-  trade  or  business  should 
continue  to  be  carried  on  ; 

the  Board  of  Trade  may  apply  to  the  Iligh  Court  for  the  appoint- 
ment of  a  controller  of  the  firm  or  company,  and  the  Hi«_'h  Court  shall 
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have  power  to  appoint  such  a  controller,  for  such  time  and  subject  to 
such  conditions  and  with  such  powers  as  the  court  thinks  fit,  and 
the  powers  so  conferred  shall  It-  cither  tho^e  <:f  a  receiver  and 
manager  or  those  powers  subject  to  such  modifications,  restrictions  or 
extensions  as  the  court  thinks  fit  (including,  it'  the  court  considers  it 
necessary  or  expedient  for  enabling  the  controller  to  borrow  money, 
power,  after  a  special  application  to  the  court  for  that  purpose,  to 
create  charges  on  the  property  of  the  firm  or  company  in  priority  to 
existing  charges). 

The  court  shall  have  power  to  direct  how  and  by  whom  the  costs 
of  any  proceedings  under  this  section,  and  the  remuneration,  charges, 
and  expenses  of  the  controller,  shall  be  borne  and  shall  have  |><>\\< -\ . 
if  it  thinks  fit,  to  charge  such  costs,  charges,  and  expenses  on  the 
property  of  the  firm  or  company  in  such  order  of  priority,  in  relation 
to  any  existing  charges  thereon,  as  it  thinks  fit. 

Short  title  4. — (1)  This  Act  may  be  cited  as  the  Trading  with  the  Enemy 

ami  construe-  Act     1914. 

(2)  In  this  Act  the  expression  "  Attorney-General  "  means  the 
Attorney  or  Solicitor-General  for  England,  and  as  respects  Scotland 
means  the  Lord  Advocate,  and  as  respects  Ireland  means  the  Attorney 
or  Solicitor-General  for  Ireland. 

(3)  In  the  application  of  this  Act  to  Scotland  the  Secretary  for 
Scotland  shall  be  substituted  for  a  Secretary  of  State,  and  the  Court 
of  Session  shall  be  substituted  for  the  High  Court ;  the  court  exercis- 
ing summary  jurisdiction  shall  be  the  sheriff  court;  references  to  a 
justice  of  the  peace  shall  include  references  to  the  sheriff  and  to  a 
burgh   magistrate;  and  references  to  a   receiver  and   manager  shall  be 
construed  as  references  to  a  judicial  factor. 

(4)  In  the  application  of  this  Act  to  Ireland,  the  Lord  Lieutenant 
shall  be  substituted  for  a  Secretary  of  State. 

(5)  Anything  authorised  under  this  Act  to  be  done  by  the  Board 
of  Trade  may  be  done  by  the  President  or  a  Secretary  or  Assistant 
Secretary  of  the  Board,  or  any  person  authorised  in  that  behalf  by 
the  President  of  the  Board. 


TRADING  WITH  THE  ENEMY  AMENDMENT  ACT,  1914. 
[5  GEO.  5,  CH.  12.] 

A.I).  1014.     An  Act  to  amend  the  Trading  with  the  Enemy  Act,   1914,  and  for 

purposes  connected  therewith. 

[27th  November,  1914.] 

Whereas  it  is  expedient  to  make  further  provision  for  preventing 
the  payment  of  money  to  persons  and  bodies  of  persons  resident  or 


1  1:  MUM.  \\  1  1  ii  TIII-.   i  \\.\\  v    \«  i.   nn 

•  on  businettg  in  any  country  with  which   His   M.,j.-ty  in  for 
og  at  war  (which  persons  and  bodies  <>  hen-in- 

H-H  "),  in  contravention  "I  the  law  relating 
ny   \\ith    the  enemy,  and   for   preserving,    with    a 
arrangements  to  be  made  at  the  conclusion  of  JH  money  ami 

l-roperty  belonging   in  enemies;    and  to   make   other 
-ions  for  preventing  ti  th  the  enemy  : 

Be  it  therefore  evicted    by  the  Kin-/-    most    I-'.  \,  .  -I  lent  Maje- 
by  and  with  the  advice  and  consent  !.<>nU  Spiritual  and  T<  in 

poral,  and  ('  in  the  present  Parliament  assembled.   and  by 

the  authority  of  the  gnme>,  as  follows:  — 

1.  —  (1)  The  Board  of  Trade   shall  appoint  a  person  to   act  as  C<  nstitution 
MIV    pi.i|-eitv     (hereinafter     referred     to    as    "  the  of  office  of 
<nd  and  Wales,   for  Scotland,  and  for  In-la-  ian  of 

,  -  11,  •  i   '-Mem  v  ntfi 

reap«  tor  the  purpose  «  :  ng,   holding,  preserving,   ami  .„ 

dealing  with   such   pioju-i-ty   as  may   IK-   paid  to  or  vested   in   him   in 
pursuance  of  this  Act,  and  if  any  <|uvst  imi  arises  as  to  which  Custodian 

money  is  to  be  paid  to   under  this   Act,   the  question   shall    !»• 

in  ned  hy  the  Board  of  Trade. 

(2)  The  Public    Trusts-    shall    be    appointed    to    be   the  Custodian 

md   and  Wales,    and    shall,    in  relation  to  all   property   held 
.im   in  his  capacity  of  Custodian,   have  the  like  status,   and   his 
accounts  shall  be  subject  to  the  like  audit,  as  if  the  same  were  held 
by  him  in  his  capacity  of  Public  Trustee,  and  the  Public  Trustee  Act,  <{  ~"    ' 
1906,  shall  apply  accordingly. 

(3)  The   Custodian    for   Scotland    and    Ireland    resjfectively    shall 
have  such  powers  and  duties  with  respect  to  the  property  aforesaid 
as  may  be  prescribed  by  regulations  made  by  the   Hoard  of  Trade 
with  the  approval  of  the  Treasury. 

(4)  The  Custodian  may  place  on  deposit  with  any  bank,  or  invest  . 
in  any  securities,  approved  by  the  Treasury,  any  moneys  paid  to  him 
under  this  Act,  or  received  by  him  from  property  vested  in  him  under 
this  Act,  and  any  interest  or  dividends  HHV  ived  on  account  of  such 
deposits  or  investments  shall  l>e  deult  with  in  such   manner  as  tin- 
Treasury  may  direct  : 

Provided  that  the  (Vstndian  for  any  part  of  the  United  Kingdom 
shall,  if  so  directed  by  th«.-  Treasury,  transfer  any  money  held  by  him 
under  tin.  Act  to  the  Custodian  of  another  part  thereof. 


2.—  (1)  Any  sum  which,  had  a  state  of  war  not  existed,   would 
have  been   payable  and  paid  to  or  for  tin-  benefit    of  an   enemy,  1(.v  VC-.'/IMV  *l.l«- 
way  of  dividends,  interest  or  share  of  profits,  shall  l>e  paid  by  t'  ,,IV 

person,  firm,  or  company  by  whom  it  would  have  been  payable  to  the 
Custodian  to   hold   subject  to   the   provisions   of  this  Act   and   any 
Order  in  Council  made  thereunder,  and  the  payment  shall  be  accom- 
panied by  such   particulars  M  the  MOM  id   of  TI.I.!.     may    pies,' 
as  the   Custodian,    if   so    authorised    by    the   Board    of  Trade,   may 
requi 
1  i. 
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Any  payment  required  to  be  made  under  this  subsection  to  tilt- 
Custodian  shall  be  made — 

(a)  -within  fourteen  days  after  the  passing  <>f  this  Act,  if  the 
sum,  had  a  state  of  war  not  existed,  would  have  been 
paid  before  the  passing  of  this  Act ;  and 

(ft)  in  any  other  rase  \\itliin  fourteen  days  after  it  would  have 
been  paid. 

(2)  Where  before  the  passim,'  of  this  Act  any  such  sum  has  been 
paid  into  any  account   with  a  bank,   or  has  been   paid   to  any  other 
person  in  trust  for  on  enemy,  the  person,  firm  or  company  by  whom 
the  payment  was  made  shall,  within  fourteen  days  after  the  passing  of 
this  Act.  by  notice  in   writing,  require  the  bank  or  person   to  pay  the 
sum  over  to  the  Custodian  to  hold  as  aforesaid,   and   shall   furnish 
the    Custodian    with   such    particulars    as    aforesaid.        The   hank    or 
other  person  shall,  within  one  w<-.-k  after  the  receipt  of  the  notice, 
comply  with  the  requirement   and   shall  be  exempt  from  all  liability 
for  having  done  so. 

(3)  If  any   person  fails  to  make  or  require   the   making  of  any 
payment  or  to  furnish  the  prescribed  particulars  within  the  time  men- 
tioned in  this  section,   he   shall,   on   conviction    under   the   Summary 
Jurisdiction  Acts,  be  liable  to  a  fine  not  exceeding  »IH.-  hundred  pounds 
or  to  imprisonment,    with   or  without   hard    lal>our,    for   a  term   not 
exceeding   six    months,    or   to   both    fin<>  and    imprisonment,    and    in 
addition  to  a  further  fine  not  exceeding  fifty  pounds   for  every  day 
during  which  the  default  continue*,    and   every  director,   manager, 
secretary  or  officer  of  a   eompanv.  or  any  other  person   who  is  know 
ingly  a  party  to  the  default  shall,  on  the  like  conviction,  be  liable  to 
the  like  penalty. 

(4)  If,  in  the  case  of  any  person,  firm  or  company  whose  books 
and    documents    are    liable    to    inspection    under    subsection    (2)    <f 

4  &  5  Ceo.  5,   section  t\vo  of  the  Trading  with  the  Enemy  Act,   1914   (thereinafter 
c-  87-  referred  to  as  thr  principal  Act),  any  question  arisen  as  to  the  amount 

which  -would  have  been  so  payable  and  paid  as  aforesaid,  the  question 
shall  be  determined  by  the  person  who  may  have  been  or  who  may 
be  appointed  to  inspect  the  books  and  documents  of  the  person, 
firm  or  company,  or  on  appeal,  by  the  Hoard  of  Trade,  and  if,  in  th  • 
course  of  determining  the  question,  it  appears  to  the  inspector  or 
the  Board  of  Trade  that  the  person,  firm  or  company  has  not  distri- 
buted as  dividends,  interest  or  profits  the  whole  of  the  amount  pro- 
perly available  for  that  purpose,  the  inspector  or  Board  may  ascertain 
what  amount  was  so  available  and  require  the  whole  of  such  amount 
to  be  so  distributed,  and,  in  the  case  of  a  company,  if  such  dividends 
have  not  been  declared,  the  inspector  or  the  T^ard  may  himself  or 
themselves  declare  the  appropriate  dividends,  and  every  such  declara- 
tion shall  be  as  effective  as  a  declaration  to  the  like  effect  duly  made 
in  accordance  with  the  constitution  of  the  company : 

Provided  that  where  a  controller  has  been  appointed  under  section 
three  of  the  principal  Act  this  subsection  shall  apply  as  if  for  references 
to  the  inspector  there  were  substituted  reference  to  the  controller. 
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(6)  For   the    pur]x>aes  of    this   Act    the    expression    "  dividends, 

interest  or  share  of  profits  "  means  any  dividends.  Ixmus  or  interest 
in  respect  «.i  aii\  shares,  stock,  debentures,  debenture  stock  or  other 
obligations  "I  :my  company,  any  interest  in  respect  of  anv  loan  to 
a  linn  or  person  carrying  <>n  In.  •  the  purposes  of  that 

business,   and   any   profits  or  share  cf  profits  of  such  a   business,  and, 
\\heie   .1    pel—  -n   is  carryin«r  on   any  business  mi  Ix-half  of  nn  enemy, 
sum    which,   had    a    state  of    uar    not    existed,    would    have   Ix'en 
-missihle  by  a   |  er-on  to  the  enemy  by  way  of  profits  from  that 
business  shall   In-  deemed  to  l,e  a  sum  which  would   have  been  payable 
and   paid   to  that  enemy. 

8. — (1)  Any  person  who  holds  or  manages  for  or  on  behalf  01  Duty  of 
an    enemy    any    property,    real    or    personal     (including     any    rights,  trustees  for 
whether   h-gal   or  equitable   in   or  arising   out  of  property,   real   or  ^"tifwho' 

"tial).  shall,  within  om-  month  after  the  passing  of  this  Act  Custodian, 
or  if  the  property  comes  into  his  possession  or  under  his  control 
after  thv  passing  of  this  Act.  then  within  one  month  after  the  time 
when  it  comes  into  his  possession  or  under  his  control,  by  notice  in 
writing  communicate  the  fact  to  the-  Custodian,  and  shall  furnish  the 
Custodian  with  such  particulars  in  relation  thereto  as  the  Custodian 
may  require,  and  if  any  person  fails  to  do  so  he  shall,  on  conviction 
under  the  Summary  Jurisdiction  Acts,  be  liable  to  a  fine  not  ex- 
ceeding one  hundred  pounds  or  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  six  months,  or  to  both  such  a 
fine  and  imprisonment,  and  in  addition  to  a  further  fine  not  exceeding 
tii'tv  jiounds  for  every  day  during  which  the  default  continues. 

mpany    incorporated    in    the    United    Kingdom   and 

\  company  which,  though  not  incorporated  in  the  United 
Kingdom,  has  a  share  transfer  or  share  registration  office  in  tho 
I'nited  Kingdom  shall,  within  one  month  after  the  passing  of  this 
Art.  by  notice  in  writing1  communicate  to  the  Custodian  full  par- 
ticulars of  all  shares,  stocks,  debentures,  and  debenture  stock  and 
other  obligations  of  the  company  which  are  held  by  or  for  the  benefit 
of  an  <>nt-my  :  and  every  partner  of  every  firm,  one  or  more  partners 
of  which  on  the  commencement  of  the  war  became  enemies  or  to 
which  money  had  been  lent  for  the  purpose  of  the  business  of  the 
firm  by  a  person  who  so  became  an  enemy,  shall,  within  one  month 
after  the  commencement  of  this  Act,  by  notice  in  writing  communi- 
cate to  t1  i  >dian  full  particulars  as  to  any  share  of  profit*  and 
interest,  due  to  such  enemies  or  eneinv.  and  if  any  company  or 
partner  fails  to  comply  with  the  provisions  of  this  subsection,  the 
company  shall,  on  conviction  under  the  Summary  Jurisdiction  Acts, 
be  liable  to  a  fine  not  exceeding  one  hundred  pounds,  and  in  addition 
to  a  further  fine  not  exceeding  lifty  pounds  for  every  day  during  which 
the  default  continues,  and  the  partner  and  every  director,  manager, 
secretary  or  officer  of  the  company  who  is  knowingly  a  party  to  the 
default  shall  on  the  like  conviction  l>e  liable  to  the  like  fine,  or  t-« 
imprisonment,  with  or  without  hard  labour,  for  a  term  not  exceeding 
six  months,  or  to  both  such  imprisonment  and  fine. 
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Power  to 
vest  enemy 
property  in 
Custodian. 
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Holding  and 
dealing  with 
property  by 
Custodian. 


4. — (1)  The  High  Court  or  a  judge  thereof  may,  on  the  applica- 
tion of  any  person  who  appears  to  the  court  to  be  a  creditor  of  nn 
enemy  or  entitled  to  recover  damages  against  an  enemy,  or  to  be 
interested  in  any  propeitv.  ival  or  p  rsonal  (including  any  rights. 
whether  legal  or  equitable,  in  or  arising  out  of  property  real  or 
personal),  belonging  to  or  held  or  managed  for  or  on  behalf  of  an 
enemy,  or  on  the  application  of  the  Custodian  or  any  Government 
Department,  by  order  vest  in  the  Custodian  any  such  real  or  personal 
property  ns  aforesaid,  if  the  court  or  the  judge  is  satisfied  that  such 
vesting  is  expedient  for  the  purposes  of  this  Act,  and  may  by  the 
order  confer  on  the  Custodian  such  |  o\\vrs  of  selling,  managing  and 
otherwise  dealing  with  the  property  as  to  the  court  or  judge  may 
seem  proper. 

(2)  The  court  or  judge  before  makmg  any  order  under  this  section 
may  direct  that  such  notices  (if  any)  whether  by   way  of  advertise 
ment  or  otherwise,  shall  be  given  as  the  court  or  jud-jv  may  think  lit 

(3)  A  vesting  order  under  this  section  as  respects  property  of  any 
description  shall  be  of  the  like  purport  and  effect  as  a   vesting  order 
as  respects  property  of  the  same  description  made  under  tho  Trustee 
Act,  1893. 

5. — (1)  The  Custodian  shall,  except  so  far  ns  the  Board  of  Trade 
or  the  High  Court  or  a  judge  thereof  may  otherwise  direct,  and  sub- 
ject to  the  provisions  of  the  next  sueeeedin<_r  subsection,  hold  anv 
money  paid  to  and  any  property  vested  in  him  under  this  Art  until 
the  termination  of  the  present  war,  and  shall  thereafter  deal  with  the 
same  in  such  manner  as  His  Majesty  may  by  Order  in  Council  direct. 

(2)  Thej>roperty  held  by  the  Custodian  under  this  Act  shall  not 
be  liable  to  be  attached  or  otherwise  taken  in  execution,  but  tin- 
Custodian  may,  if  so  authorised  by  an  order  of  the  High  Court  or  a 
judire  by  whose  order  any  property  belonging  to  an  enemy  was  vested 
in  the  Custodian  tinder  this  Act,  or  of  any  court  in  which  judgment 
has  been  recovered  against  an  enemy,  pay  out  of  the  property  paid  to 
him  in  respect  of  that  enemy  the  whole  or  any  part  of  any  debts  due 
by  that  enemy  and  specified  in  the  order : 

Provided  that  before  paying  any  such  debt  the  Custodian  shall 
take  into  consideration  the  sufficiency  of  the  property  paid  to  or 
vested  in  him  in  respect  of  the  enemy  in  question  to  satisfy  that  debt 
and  any  other  claims  against  that  enemy  of  which  notice  certified  by 
statutory  declaration  may  have  been  served  upon  him. 

(.'})  The  receipts  of  the  Custodian  or  any  person  duly  authorised 
to  sign  receipts  on  his  behalf  for  any  sum  paid  to  him  under  this  Act 
shall  be  a  good  discharge  to  the  person  paying  the  same  as  against 
the  person  or  body  of  persons  in  respect  of  whom  the  sum  was  paid 
to  the  Custodian. 

(4)  The  Custodian  shall  keep  a  register  of  all  property  held  by 
him  under  this  Act  which  register  shall  be  open  to  public  inspection 
at  all  reasonable  times  free  of  charsre. 

(5)  In  England  and   Ireland   the  Lord  Chancellor  and   the   Lord 
Chancellor  for  Ireland  may  by  rules,  and  in  Scotland  the  Court  of 
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Session  •  -i 'nit,  make  |  •:••«•  and 

edure  to  be  adopted  for  the  purposes  of  this  and  the  last  pre- 
ceding section. 

6. — (1)  No  person  shall    l>\    virtue    of  any    assignment  of  any  Invalidity  «.f 
••iln-r  cho^e    in    action,    or   delivery  of   any    coupon   or  other  •i»«ig"in«-iit  of 
•le  liy  delivery,   or  transfer  of  any   other  obligation,  e*c|t,f'esC"    ^ 
made  or  to  be  made  in  his  favour  by  or  on  behalf  of  an  enemy, 
whether  for  valuable  consideration  or  otherwise,  have  any  right* 

••dies  again>t  the  person  liable  to  pay,  discharge  or  satisfy  the 
debt,  chose  in  action,  security  or  obligation,  unless  he  proves  that 
the  assignment,  delivery,  or  transfer  was  made  by  leave  of  the  Bonn! 
of  Trade  or  waa  made  before  the  commencement  of  the  present  war, 
an<l  any  person  who  knowingly  pays,  discharges  or  satisfies  any  debt, 
lio«e  in  action,  to  which  this  subsection  applies,  shall  be  deemed 
to  U-  L'liilty  of  the  offence  of  trading  with  the  enemy  within  the 
meaning  of  the  principal  Act: 

Provided  that  this  subsection  shall  not  apply  where  the  person  to 
whom  the  assignment,  delivery  or  transfer  was  made,  or  some  person 
deriving  title  under  him,  proves  that  the  transfer,  deliver)-  or  assign- 
ment or  some  subsequent  transfer,  delivery  or  assignment,  was  made 
before  the  nineteenth  day  of  November,  nineteen  hundred  and  four- 
teen,  in  good  faith  and  for  valuable  consideration  nor  shall  thU  sub- 
section apply  to  any  hill  of  exchange  or  promissory  note. 

(2)  No  person  shall  by  virtue  of  any  transfer  of  a  bill  of  exchange 
or  promissory  note  made  or  to  be  made  in  his  favour  l>y  or  on  behalf 
of  an  enemy,  whether  for  valuable  consideration  or  otherwise,  have 

righto  or  remedies  against  any  jmrty  to  the  instrument  unless  he 
proves  that  the  transfer  was  made  before  the  commencement  of  the 
present  war,  and  any  party  to  the  instrument  \vho  knowingly  dis- 
charges the  instrument  shall  be  deemed  to  be  guilty  of  trading  with 
the  enemy  within  the  meaning  of  the  principal  Act: 

Provided  that  this  subsection  shall  not  apply  where  the  transferee, 
or  some  subsequent  holder  of  the  instrument,  proves  that  the  transfer, 
or  some  subsequent  transfer,  of  the  instrument  \\as  made  before  the 
nineteenth  day  of  November,  nineteen  hundred  and  fourteen,  in  good 
faith  and  for  valuable  consideration. 

(3)  Nothing  in  this  section  shall  be  construed  as  validating 
assignment,  delivery  or  transfer  which  would  be  invalid  apart  upon 
this  section  or  as  applying  to  securities  within  the  meaning  of  section 
eight  of  this  Act. 

7.  Where  during  the  continuance  of  the  present  war  any  coupon  night  to  pay 

Or    Other   SeCUliU     tl.U:-le;  ahle     I.V    delivery     i*    pl«»ented     for    payment   into  court 

to  any  company,  municipal  authority,  or  other  body  or  person,  and>unwdueon 
the  company,  body  or  person  ha-  reason  to  suspect  that  it  is  so  pre-  J     ££t«d  of 
sented  <>n   U-half  or  for  tin    Urn-fit  of  an  enemy,  or  that  since  the  beingenemv 
commencement  of  the  present  war  it  has  been  held  by  or  for  the  property, 
benefit  of  an  enemy,  the  company,  Inidy  »\-  j»ersoii  may  pay  the  sum 
due  in  respect  thereof  into  the  High  Court,  and  the  same  shall,  sub- 
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ject  to  rules  of  court,  be  dealt  with  according  to  the  orders  of  the 
court,  and  such  a  payment  shall  for  all  purposes  be  a- good  discharge 
to  the  company,  body  or  person. 

8. — (1)  No  transfer  made  after  the  passing  of  this  Act  by  or  on 
behalf  of  an  enemy  of  any  securities  shall  confer  on  the  transferee 
any  rights  or  remedies  in  respect  thereof  and  no  company  or  municipal 
authority  or  other  body  by  whom  tin-  securities  were  issued  or  are 
managed  shall,  except  as  hereinafter  appears,  take  any  cognizance  of 
or  otherwise  act  upon  any  notice  of  such  a  transfer: 

(2)  No  entry  shall  hereafter,  during  the  continuance  of  the  present 
\\ar.  l)e  made  in  any  register  or  branch  register  or  other  book  kept 
in    the    United    Kingdom   of   any    transfer   of  any   securities    therein 
n  L'isterc:!.   inscribed  or  ,-tantlin^  in  the  name  oi   an  numy.  except    l>y 
leave  of  a  court  of  competent  jurisdiction  or  of  the  Board  of  Trade. 

(3)  No  share  wan-ants  payable  to  bearer  shall    lie  issued  during 
the  continuance  of  the  present    \\ar  in  reject   «.i  any  shaivs  or  stock 
n-iristeivd  in  the  name  of  any  enemy. 

(4)  If  any  company  or  any   body  contravenes  the  provisions  of 
this  section  the  company  or  body  shall  be  liable  on  conviction  under 
the  Summary  Jurisdiction  Acts  to  a  fine  not  exceeding  one  hundred 
pounds,  and  every  director,   manager,   secretary,   or  other  officer  of 
the  company  or  body  who  is  knowing  a  party  to  the  default,  shall 
lie  liable  on  the  like  conviction  to  a  like  fine  or  to  imprisonment, 
\\ith  or  without  hard  labour,  for  a  term  not  exceeding  six  mouths. 

(5)  For  the  purposes  of  this  section  the  expression  "  securities  " 
means  any  annuities,  stock,  shares,   debentures,  or  debenture  stock 
issued  by  or  on  behalf  of  the  Government  or  by  any  municipal  or 
other  authority,  '"'  by  any  company  or  liy  any  other  body  which  a  re- 
registered or  inscribed  in  any  register,  branch  register,  or  other  book 
kept  in  the  United  Kingdom. 

9. — (1)  During  the  continuance  of  the  present  war  a  certificate 
of  incorporation  of  a  •  mpany  shall  not  lie  tfiven  by  the  |{e^is.trar  of 
Joint  Stock  Companies  until  there  has  been  filed  with  him  either — 

(a)  a  statutory  declaration  by  a  solicitor  of  the  Supreme  Court, 
or,  in  Scotland,  by  an  em-oiled  law  agent,  engaged  in  the 
formation  of  the  company,  that  the  company  is  not  formed 
for  the  purpose  or  with  the  intention  of  acquiring  the 
whole  or  any  part  of  the  undertaking  of  a  person,  firm 
or  company  the  books  and  documents  of  which  are  liable 
to  inspection  under  subsection  (2)  of  section  two  of  the 
principal  Act;  or 

(/>)  a  licence  from  the  Board  of  Trade  authorising  the  acquisition 
by  the  company  of  such  an  undertaking. 

(2)  Where  such  a  statutory  declaration  has  been  filed  it  shall  not 
be  lawful  for  the  company,  during  the  continuance  of  the  present 
war,  without  the  licence  of  the  Board  of  Trade,  to  acquire  the  whole 
or  any  part  of  any  such  undertaking,  and  if  it  does  so  the  company 
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!.  without  prejudice  to  any  other  liability,  be  liable  on  conviction 

in,. I.  i    tin    Summary    i  lots  to  a  fine  not  exceeding  one 

hundred   pounds,   ai.il   every  director,   manager,   secretary,  or  other 

tin-  company  \\ho  is  knowingly  a  party  to  the  default  shall  on 

n    l><    liable  to  the  like   tine   or  to   imprisonment, 

with  or  without  hard  labour,  fora  term  not  exceeding  six  months. 

10.— (1)  Section  one  of  the  principal  Act  shall  apply  to  a  person  Additional 

MMni   war  attempts,  or  directly  or  indirectly  offers  provisions  as 
or  proposes  or  agrees,  or  has  since  the  fourth  day  of  August,  nineteen  to .fading 
hundred  and  fourteen,  attempted  or  directly  or  indirectly  offered  or  w 
proposed  or  agreed,  to  trade  with  the  enemy  within  the  meaning  of 
.\pl  in  liko  manner  as  it  applies  to  a  person  who  so  trades  or 
lias  so  traded. 

('-')  If  any   person   without  lawful   authority   in  anywise  aids  or 

abets  any  other  per*>n,   whether  or  not  such  other  person  is  in  the 

I'nited   Kingdom,   to  enter  into,  negotiate,   or  complete  any  trans 

•n  or  do  any  act  which,  if  effected  or  done  in  the  United  Kingdom 

by  such  other  person,  would  constitute  an  offence  of  trading  with  the 

.iy  within  the.  meaning  of  the  principal  Act,  he  shall  be  deemed  to 
be  guilty  of  such  an  offence. 

(3)  If  any  person  without  lawful  authority  deals,  or  attempts,  or 
s,  proposes  or  agrees,  whether  directly  or  indirectly,  to  deal  with 
any-  money  or  security  for  money  or  other  property  which  is  in  his 
hands  or  over  which  he  has  any  claim  or  control  for  the  purpose  of 
enabling:  an   enemy  to  obtain   mon.  !,   or  thi-ivbv   h.1 

shall  be  deemed  to  be  guilty  of  the  offence  of  trading  with  the  enemy 
within  the  meaning  of  the  principal  Act. 

11. — (1)  In  addition  to  the  grounds  on  which  an  application  can  ^,itijtjona| 
be  made  to  the  court  by  the  Board  of  Trade  to  appoint  a  controller  ground  for 
under  section  three  of  the  principal  Act,  such  an  application  may  be  appointment 
made  in  any  case  in  which  the  Hoard  think  it  is  expedient  in  the  of  controller- 
public  interest  that  a  controller  should  be  appointed  owing  to  circum 
stances  or  considerations  arising  out  of  the  present  war,  and  that 
section  shall  be  construed  accordingly. 

('2)  Section  three  of  the  principal  Act,  as  amended  by  this  section, 
shall  extend  so  as  to  enable  a  controller  to  be  appointed  of  a  business 
carried  on  by  a  person  in  like  manner  as  it  applies  to  the  appointment 
of  a  controller  of  a  business  carried  on  by  a  firm. 

12.— {!)  Where,  on  the  report  of    on    inspector    appointed    to  Amendment 
inspect  the  books  and  documents  of  a  j-erson,  firm  or  company  unde: 
section  two  of  the  principal  Act,  it  appears  to  the  Board  of  Trade  principal 
that  it  is  expedient  that  the  business  should  be  subject  to  frequent  A 
inspection  or  constant  supervision,  the  Board  of  Trade  may  appoint 
that  inspector  or  some  other  person  to  supervise  the  business  with 
such  powers  as  the  Board  of  Trade  may  determine,  and  any  remunera- 
tion payable  ami  •  :,.  HIM  .1,  whether  for  the  original  i 
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or  the  subsequent  supervision  to  such  amount  as  may  be  fixed  by  t  la- 
Board  of  Trade,  shall  be  paid  by  the  said  person,  firm,  or  company. 

(2)  Paragraph  (r)  of  subsection  (2)  of  section  t\\o  of  the  principal 
Act  shall  have  effect  and  shall  be  deemed  always  to  have  had  eiiect 
as  if  for  the  word  "  trailing,"  there  were  substituted  the  word 
"resident." 


Power  to  use          13.  Where  a   person  has  given    any   information   to     a 

rotation      appointed  to  insj>ect  the  books  and  documents  of  a  person,  firm,  or 

acain'st6"'         company  under  section  two  of  the  principal  Act,  the  information  so 

informant.        given  may  be  used  in  evidence  against  him  in  any  proceedings  relating 

to  offences   of  trailing    with    the    enemy    \\ithin    the    meaning   of    the 

principal  Act.   nut  withstanding  that  he  only  gave  the  information  on 

being  required  so  to  do  by  the  inspector,  in  pursuance  of  his  po\u-r> 

under  the  said  section. 

Short  title  14.  —  (1)   This  Act  may  be  cited  as  the  Trading   with   the    Knemy 

iui<l  construe-  Amendment    Act,     1914,    and   shall    be    construed    as    one    with    tin- 
principal  Act. 

(2)  No  person  or  body  "i  persons  shall,  for  the  |nii]>o>es  of  this 
Act  be  treated  as  an  enemy  who  would  not  be  so  treated  for  tin 
purposes  of  any  proclamation  issued  by  His  Majesty  dealing  with 
trading  with  the  enemy  for  the  time  being  in  force,  and  the  expression 
"  commencement  of  the  present  war  "  shall  mean  as  respects  any 
enemy  the  date  on  which  war  was  declared  by  1  1  is  Majesty  on  the 
country  in  which  that  t-nemy  resides  or  carries  on  business. 

(.'5)  In  the  application  of  this  Act  to  Scotland  "  real  property  " 
shall  mean  "  heritable  property  ";  "  personal  property  "  shall  mean 
"  moveable  property";  "chose  in  action"  shall  mean  "  right  of 
action";  "attached  or  otherwise  taken  in  execution"  shall  mean 
"  arrested  in  execution  or  in  security,  or  otherwise  affected  by 
diligence  "  ;  "assignment  "  shall  mean  "assignation";  "  judgment 
has  been  recovered  "  shall  mean  "  decree  has  been  obtained  "  :  a  refer- 
ence to  a  wsting  order  made  under  the  Trustee  Act,  1893,  shall  be 
construed  as  a  reference  to  a  warrant  to  complete  a  title  granted 
30  &  31  Viet,  under  section  twelve  of  the  Trusts  (Scotland)  Act,  1867,  and  any 
c.  97.  money  paid  into  the  Court  of  Session  in  terms  of  this  Act  shall  be 

paid  in  such  manner  as  may  l>e  prescribed  by  Act  of  Sedenmt. 

(4)  Nothing  in  this  Act  shall  be  construed  as  limiting  the  power 
of  His  Majesty  by  proclamation  to  prohibit  any  transaction  which 
is  not  prohibited  by  this  Act,  or  by  licence  to  permit  any  transaction 
which  is  so  prohibited. 


I  i;.\Dl\i.    \\  i  1  il   Till.   I.  \I.\1Y   A<  I  .    i  .v.'i 


n;\m.\(,  \\rni     in    ENEM1   .\MI.M»MI-.M  A<  i, 

[u   A  QH.    7'J.] 

amend  tin-  Ti.  iding  with  the  Knemy  Art-.   I'.'ll.  A.D. 

[29th   Jv.ly.    11>  IT).] 

1.  —  (1)   Sevtion   two  of  tlu-  Trailing   with  the   Knemy  Amendment  1'uyim-n- 
I  '.'I  I   ili«  -i.-inafh  i   referred  t.)  as  the  principal  Act),  which  relates  «lividentlB, 
,«     payment    t..  tin-    custodian   of   dividends,    intere>t,    ami    profits  ^C'e,^,y 

for  the  benefit  of  enemies,  shall  extend  to  sums  which,  -,Vi;(Jeo.  :>, 
had  a  state  of  war  not  existed,  would  have  l>een  payable  and  paid  in  c.  !•_'. 
the   United  Kingdom  to  enemies  — 

(a)  in  respect  of  interest  on  securities  issued  by  or  on  behalf  of 

tin-  t  ;<ivri  unit-lit  «»r  the  (iovcrnment  of  any  of  His  Majesty's 
Dominion*  or  any  foreign  Government,  or  by  or  on  behalf 
of  any  corporation  or  any  municipal  or  other  authority 
whether  within  or  without  the  l:nited  Kingdom;  and 
(h)  1)\  way  of  payment  off  of  any  securities  which  have  becomv 
repayable  on  maturity  or  by  being  drawn  for  payment  or 
otla-rwisr,  lining  such  securities  as  aforesaid  or  securitie.- 
issued  by  any  company  ; 

am)  in  the  case  of  such  sums  as  aforesaid  (other  than  sums  in  respect 
•  -i  tin-  payment  off  of  securities  issued  by  a  company)  the  duty  of 
making  paynn  iii>  \<>  the  <  us!<»<lian  and  of  requiring  payments  to  be 
maile  to  him  and  of  furnishing  him  with  particulars  shall  rest  with 
thf  person,  firm  or  company  through  whom  the  payments  in  the  United 
Kingo'om  an-  nnnle.  ami  the  said  section  shall  apply  accordingly,  and 
as  if  for  |  therein  to  the  date  of  the  passing  of  the  principal 

there  were  substituted   red  n  im  >   to  the  date  of  the  passing  of 
this  | 

\\ln  i  ••  the  eiistodian  is  satisfied  from  returns  made  to  him 
under  section  three  of  the  principal  Art  that  any  such  securities  as 
aforesaid  (including  semi  it  i<  •>  i^m-d  i.\  a  company)  are  held  by  any 
|*T-<»II  on  In-half  of  an  enemy,  the  custodian  may  give  notice  thereof 
t-.  the  IK-I-SOU,  firm  or  company  by  or  through  whom  any  dividends, 
interest  or  bonus  in  respect  of  the  securities  or  any  sums  by  way  of 
pa\  meiit  off  of  the  securities  are  payable,  and  upon  the  receipt  of 
-uch  notice  any  dividends,  interest  or  bonus  payable  in  respect  of, 
and  any  suuu  by  way  of  payment  off  of,  the  securities  to  which  the 
notice  relates  shall  be  paid  to  the  custodian  in  like  manner  as  if  the 
securities  were  held  by  an  enemy. 

(3)  For  the  purposes  of  this  section  '*  securities  "  includes  stock, 
-ii.ires.  annuities,  bonds,  debentures  or  deU-ntme  stock  or  other 
obligations. 
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2. — (1)  Subsection  (1)  of  section  three  of  the  principal  Act,  which 
requires  returns  to  be  made  to  the  custodian  of  property  held  or 
managed  for  or  on  behalf  of  enemies,  shall  apply  to  balances  and 
deposits  standing  to  the  credit  of  enemies  at  any  bank,  and  to  debts 
to  the  amount  of  fifty  pounds  or  upwards,  which  are  due,  or  which, 
had  a  state  of  war  not  existed,  would  have  been  due,  to  enemies,  as 
if  such  bank  or  debtor  were  a  person  who  held  property  on  behalf  of 
an  enemy,  and  as  if  for  references  to  the  passing  of  the  principal 
Act  there  were  substituted  references  to  the  passing  of  this  Act. 

(2)  The  duty  of  making  returns  under  the  said  subsection 
amended   shall  extend   to  companies  as   if  the   expression    "  person  " 
included  company,  and  if  any  company  fails  to  comply  with  the  pro 
visions   of  that    subsection  as   so   amended    every   director,    manager, 
secretary,  or  officer  of  the  company  who  is  knowingly  a  party  t<>  the 
default  shall,  on  summary  conviction,  l»e  liable  to  a  tine  not  exceeding 
one  hundred  pounds,  or  to  imprisonment  with  or  without  hard  labour 
for  a    term   not  exceeding   six  months,    or   to   both   such  a    fine   and 
imprisonment,   and  in  addition  to  a   further  fine  not  exceeding  lift\ 
pounds  for  every  clay  during  which  the  default  continues. 

(.'!)  The  custodian   shall  keep  a  register  of  all  property   returns 

\\  hereof  have  been  made  to  him  under  section  three  of  the  principal 

amended  by  this  section,  and  such  register  may  be  inspected 

by   any    person    who  appears   to    the   custodian    to    be   interested   as   a 

ci editor  or  otherwise. 

3.  Sections  u.  and  eight  of  the  principal  Act  shall   apply 
as  if  the  expression   "  enemy,"   where  used  in  those  sections,   included 
any  person   or   body   of  pei'snns  who  is  an   enemy  or  treated   as  an 
enemy  under  any  proclamations  relating  to  trading  with  the  enemy 
for  the  time  being  in  force: 

Provided  that  the  said  sections  six  and  eight  shall  apply  as 
resi>ects  persons  who  \\ere  not  enemies,  nor  treated  as  enemies,  under 
the  proclamations  in  force  on  the  nineteenth  day  of  November  nineteen 
hundred  and  fourteen,  with  the  substitution  of  references  to  the 
nineteenth  day  of  July  nineteen  hundred  and  fifteen  for  references 
to  the  said  nineteenth  day  of  November,  and  of  references  to  the 
date  of  the  passing  of  this  Act  for  references  to  the  date  of  the  passing 
of  the  principal  Act,  and  except  in  cases  \\here  a  licence  has  been 
duly  granted  exempting  any  particular  transaction  from  the  pro- 
visions of  any  of  the  said  sections. 

4.  No  action  shall  be  brought  or  other  proceedings  commenced 
by  a  company  the  books  and  documents  of  which  are  liable  to  inspec- 
tion  under   subsection   (2)  of  section  two  of  the   Trading   with   the 
Enemy  Act,  1914,  unless  notice  in  writing  has  previously  been  given 
by  the  company  to  the  custodian  of  their  intention. 

5.  This  Act  may  be  cited  as  the  Trading  with  the  Enemy  Amend- 
ment Act,   1915,  and  shall  be  construed  as  one  with  the  principal 
Act;  and  the  Trading  with  the  Enemy  Act,  1914,  the  Trading  with 
the  Enemy  Amendment  Act,  1914,  and  this  Act  shall  be  cited  together 
as  the  Trading  with  the  Enemy  Acts,  1914  and  1915. 


i  uADiM,  \\  i  in    i  in;  I.M.M  v   A  (  i.   r.»i«;. 


IKAIMM,  \\ITII   MM.  I:M:MV  A.MKNDMKNT  A<  i.  IOIG. 

[.")  A-  c.  <  , 

:ieiid    the   Tiadii,-    \\ith    the    Knemy     \  A.M.    I'.Mii. 

[27th    Jai.ua.  v,    I'.Hu.) 

1.  —  (1)    \\heic   it   appears  to  tin-  Hoard  of  Trade  that  the  business  1'owi-r  to 
od  mi  in  the  I'nitcd   Kiii'_r«l"!ii  by  any  person,  finn,  or  company  deal  w'tn 

i-.   liv    reason   i-f   the  cneiiiv   natiunalit  v   i.p  enemv   association  of  that 

.     .  _  persons,  Ac., 

•  •II.  firm,  or  company,  or  of  the  meinlxrs  ot  that  tinu  or  company  of  enemy 

or   any  of  them,    or   otherwise,    cariied   on    wholly   or   mainly   for   the  nationality  or 

t  ••!  or  uinliT  the  control  of  enemy  subjects,  the  Board  of  Trade  associations. 
shall,    unless  for  any   sj^vial   reason   it   appears   to  them  inexpedient 
tu  «!<•  so,  make  an  order  either  — 

(a)  [inhibiting  the  person,  firm,  or  company  from  ea  crying  on 
the  business,  except  for  the  purposes  and  subject  to  the 
conditions,  if  any,  specified  in  the  order;  or 

(6)  requiring  the  business  to  be  wound  up. 

The  of  Trade  may  at  any  time  revoke  or  vary  any  such 

order,  and  may.  in  any  case  where  they  have  made  an  order  prohibit- 
ing or  limiting  the  <  -arrying  on  of  the  business,  at  any  time,  if  they 
think  it  e\i*dient,  substitute  for  that  order  an  order  requiring  the 
business  to  l>e  wound  up. 

Where  the  B  -aid  of  Tiade  make  any  such  order  they  may  at 
the  >ame  time  or  at  any  time  subsequently  appoint  a  controller  to 
control  and  supervise  the  carrying  out  of  the  order,  and.  if  the  cause 
requires,  to  conduct  the  winding  up  of  the  business,  and  in  any  case 
when-  it  apj-  .lie-lit  to  the  Hoard  of  Trade,  the  Hoard  may,  as 

.>'.on  ivi|iiiiex.  confer  on  the  controller  such  powers  as  are  exer- 
cisable  by  a  liquidator  in  a  voluntary  \\inding-up  of  a  company 
(  including  po\\ei  in  the  name  of  the  person,  firm,  or  company,  or  in 
his  own  name,  and  by  d<vd  or  otherwise,  to  convey  or  tran-tVr  any 
property,  and  ]»  j.ply  to  the  High  Court  or  a  jinlu'e  thereof 

to  determine  any  question  arising  in  the  carrying  out  of  the  order), 
or  those  powers  suliject  to  such  modifications  restrictions  or  exten- 
sions as  the  Board  think  necessary  or  convenient  for  the  purpose  of 
giving  full  effect  to  the  order,  and  the  remuneration  of  and  costs, 
chaiges.  and  incurred  by  the  controller,  and  any  remuneration 

payable  and  costs,  charges,  and  expenses  incurred  in  eonnectirn  \\it\i 
the  sup.  •  on  «•!'  the  business,  whether  IK  fore  or  after 

the  passing  of  thi-  Act.  t.»  such  amount  as  may  l>e  approved  by  the 
Board,  shall  be  defrayed  out  of  the  assets  of  the  business,  and  shall 
be  charged  .  n  sue!  .  pri'iity  to  any  other  char-_re>  tlx 

In    Kngland  and   Wales  an  official  may,  if  the  Board  of 

Trade  think  fit.  be  appointed  controller. 
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(3)  The  distribution  of  any  sums  or  other  property  resulting  from 
the  realisation  of  any  asset*  of  the  business,   whether  those  assets 
are  realised  as  the  result  of  an  order  requiring  the  business  to  be 
wound  up  or  as  the  result  of  an  order  prohibiting  or  limiting  the 
carrying  on  of  the  business,  shall  be  subject  to  the  same  rules  as 
to  preferential  payments  as  are  applicable  to  the  distribution  of  tin 
assets  of  a  company  which  is  being  wound  up,  and  those  assets  shall, 
so   far  as  they   are   available   for  discharging   unsecured    debts,    be 
applied  in  discharging  such  debts  due  to  creditors  who  are  not  enemies 
in  priority  t«  the  unsecured  debts  due  to  creditors  who  are  enemies  : 
and    any    balance,    after   providing    fur    the  discharge    of    liabilities, 
shall  be  distributed  amongst  the  persons  interested  therein   in  such 
manner  as  tlie  Moanl  of  Trade  may  direct: 

Provided   that   any  sums  or  <>ther  property  which  had  a   state  of 
\\ar  not  existed  would  have  been  payable  or  tran-ferable  under  this 
lion  to  enemies,  whether  as  creditors  or  otherwise,  shall  l>e  paid  or 
•  .".,          transferred    to    the   custodian    under  the   Trailing   with    the    Knemy 
'••  '-'•  Amendment    Act.    I'.HI,   to  be  dealt  wfth  by    him  in   like   manin -. 

money  paid  to  him  under  that  Act. 

(4)  \Vhtie  there  are  assets  of  the  business  in  enemy  territory,  the 

an  estimate  to  be  prepared  of  the  value  of  those 

-  ts  and  also  of  the  liabilities  of  the  business  to  creditors,  \\het  LT 

•iied  or  unsecured,  in  enemy  territory,  and  of  the  claims  of  persons 

in  eiii-my   territory  to  participate  in  the  distribution  of  any  balance 

available  for  distribution,  and  such  liabilities   and  claims   shall,    for 

the  purposes  of  thi>  section,  be  deemed  to  have  been  satisfied  out  of 

«h   assets  so   far  as  they   are  capable  of  bearing   them,    and   the 

balance   (if   any),    of  such   liabilities   and   claims   shall   alone    rank   for 

payment  out  of  the  other  assets  of  the  business.       A  certificate  by  tin 

controller   as    to    the    amount   of    such    HMfto,    liabilities,   claims,    and 

balance  shall  IK.-  conclusive  for  the  purpose  of  determining  the  sums 

available    for    discharging    the    other    liabilities    and    for    distribution 
amongst  oth-  iming  to  be  interested  in  the  business : 

Provided  that   nothing  in  this  provision  shall  affect  the  right 
creditors  of  and  other  persons  interested  in  the  business  against  the 
•  •f  the  business  in  enemy  territory. 

(5)  The  Board  of  Trade  may,  on  application  for  the  purpose  Iwin.^ 
made  by  a  controller  appointed  under  this  section,  after  considering 
the  application  and  any  objection  which  may  be  made  by  any  person 
who  appears  to  them  to  be  interested,  grant  him  a  release,  and  an 
order  of  the  Board  releasing  the  controller  shall  discharge  him  from 
all  liability  in  respect  of  any  act  done  or  default  made  by  him  in  the 
exercise  and  performance  of  his  powers  and  duties  as  controller,  but 
any  such  order  may  be  revoked  on  proof  that  it  was  obtained  by 
fraud  or  by  suppression  or  concealment  of  any  material  fact. 

(6)  If  any  person  contravenes  the  provisions  of  any  order  made 
under  this  section  he  shall  be  guilty  of  a  misdemeanour  punishable 
and  triable  in  like  manner  as  the  offence  of  trading  with  the  enemy, 

4  &  5  Geo.  5,   and  section  one  of  the  Trading  with  the  Enemy  Act,  1914,  shall  apply 
c.  87.  accordingly. 
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(7)  Where  an  order  under  this  section  h;i^  Uvn  made  as  respects 
the  DurinaaftoaiTiad  on  by  any  person,  lii'iii,  or  company,  i:O  bankruptcy 

petitic i  petition  i'..r  xecjue.st ration  or  summary  M •<\\\>->\  ration  against 

such  IVIMIH  or  firm,  in  [•i-tiliiiii  for  tin-  \\indiii'_'  up  of  Mich  coinpanv. 
shall  be  presented,  or  resolution  for  the  winding  up  of  such  company 
passed,  or  step*  for  the  enforcement  of  tin-  rights  of  any  creditors  of 
tin-  person,  tirin,  or  company  taken,  without  the  consent  of  the 
Hoard  of  Trade,  but  the  Hoard  of  Trade  may  present  a  petition  for  the 
\\iinlintr  up  <>1  the  company  I iy  the  court,  and  tlie  making  of  an  order 
under  this  section  shall  lie  a  ground  on  which  the  company  may  be 
wound  up  by  the  court. 

The  Hoard  of  Trade  shall  from  time  to  time  prepare  and  lay 
In-fore  Parliament  lists  of  the  persons,  firms,  and  companies  as  to 
whom  orders  have  been  made  under  this  section,  topether  with  short 
particulars  of  such  orders,  and  notice  of  the  making  of  an  order 
under  t!  on  prohibiting  or  limiting  the  carrying  on  of  any 

business,  or  requiring  any   business   to   IK-    wound   up,   shall  bo  pub 
lished  in  the  London.  Edinburgh,  or  Dublin  (ia/ette.   as  the  case  may 

require. 

(9)  Where  a  person,  bein«jr  a   sul>ject  of  His  Majesty  or  of  any 
State  allie<l  to  His  Maj<->ty.   is  detained  in  enemy  territory   against 
his   will,   that  person   for  the  purposes  of  this  section   shall   not   be 
treated  as  an  enemy  or  as  l>ein«r  in  enemy  territory. 

(10)  An  order  made  under   this   section   shall   continue   in    force 
notwithstanding  the  termination  of  the  present  war  until  determined 
by  order  of  the  Board  of  Trade. 

2.  Where  it  appears  to  the  Board  of  Trade  that  a  contract  entered  J*1™'"'011  f8 
.  ,  '  .         .,  . .,  ,  .  to  contract* 

into  before  or  dunnp  the  war  with  an  enemy  or  enemy  subject  or  againstpublic 

with  a  person,  firm,  or  company  in  respect  of  whose  business  an  interest, 
order  shall  have  been  made  under  section  one  of  this  Act  is  injurious 
t->  the  public  interest,  the  Hoard  of  Trade  may  by  order  cancel  or 
determine  such  contract  either  unconditionally  or  upon  such  conditions 
as  the  Board  may  think  fit,  and  thereupon  such  contract  shall  be 
deemed  to  be  cancelled  or  determined  accordingly. 

3.  The  power  of  the  Board  of  Trade  to  appoint  inspectors  and  Kxtenaion 

supervisors  under  the  Tradinp  with  the  Knerny  Acts,  1914  and  1915.  °f  P°wc.™ 
iii-ii  ,'  •  ,   .«      t°  nppomt 

shall  include  a  power  to  appoint  an   inspector  or  supervisor  of  the  {„«,,,'.'. 

business  earned  on  by  any  person,  firm,  or  company  in  the  United  »n<i  sr  : 
Kintrdom    for   the    purpose   of   ascertaining  whether   the    business   is  v»*>rs- 
carried  on  for  the  benefit  of  or  under  the  control  of  enemy  gubjects, 
or  for  the  purpose  of  asoertaininp  the  relations  existing,  or  which  before 
the  war  existed,  between  such  person,  firm,  or  company,  or  of  any 
members  of  that  firm  or  company,  and  any  such  subject  :  and   the 
Board  of  Trade  may  require  any  inspector,  supervisor,  or  controller 
appointed  under  the  said  Acts  or  this  Act  to  furnish  them  with  reports 
on  anv  matters  connected  with  the  business. 
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Power  of 

Trade  to 
vest  enemy 
property  in 
custodian. 


56  &  57  Viet, 
c.  63. 


Duty  of 
enemy  sub- 

returns  aT  to° 
property. 


4.  —  (1)  The  Board  of  Trade,  in  any  case  where  it  appears  to  them 
*°  ^  exPe(^^en*  *°  ^°  8O»  may  ky  order  vest  in  the  custodian  under 
*ne  Trading  with  the  Enemy  Amendment  Act,  1914,  any  property, 
real  or  personal  (including  any  rights  whether  legal  or  equitable,  in 
Or  arising  out  of  property,  real  or  personal),  belonging  to  or  held  or 
managed  for  or  on  behalf  of  an  enemy  or  enemy  subject,  or  tin1  right 
to  transfer  that  property,  and  may  by  any  such  order,  or  any  sul^e 
quent  order,  confer  on  the  custodian  such  powers  of  selling,  managing 
and  otherwise  dealing  with  the  property  as  to  tin-  Hoard  may  semi 
proper. 

(2)  A  vesting  order  under  this  section  as  respects  property  of  any 
description  shall  be  of  the  like  purport  and  effect  as  a  vesting  order 
as  respects  property  of  the  same  description  made  by  the  High  Court 
under  the  Trustee  Act,   1893,  and  shall   IK-  sufficient    to  vest    in   tin1 
custodian  any   property,    or  the    riirht    to    transfer   any   property   as 
provided  by  the  order,  without  tin*  necessity  of  any  further  convevamv. 
assurance,  or  document. 

(3)  Where  in   exercise  of  the  powers  conferred   on   him  by   tin- 
Board  of  Trade  or  by  the  court  under  this  Act  or  by  virtue  of  th<- 
Trading  with  the  Enemy  Amendment  Art,   1!>1  !,  the  custodian  pro- 
poses to  sell  any  shares  or  stock  forming  part  of  the  capital  of  any 
company  or  any  securities  issued  by  the  company  in  respect  of  which 
a  vesting  order  under  either  of  the  said  enactments  has  been  made. 
the  company  may,  with  the  consent  of  the  Board  of  Trade,  purchase 
the  shares,   stock,    or  securities,    any   law  or  any   regulation    of  the 
company  to  the  contrary  notwithstanding,  and  any  shares,  stock,  or 
scecurities  so  purchased  may  from  time  to  time  be  re-issued  by  the 
company. 

(4)  The  transfer  on  sale  by  the  custodian   of  any  property  shall 
be  conclusive  evidence  in  favour  of  the  purchaser  and  of  the  custodian 
that  the  requirements  of  this  section  have  been,  complied  with. 

(5)  All  property  vested  in  the  custodian  under  this  section,  and 
the  proceeds  of  the  sale  of,  or  money  arising  from,  any  such  property 
shall  be  dealt  with  by  him  in   like  manner  as  money  paid  to  and 
property  vested  in  him  under  the  Trading  of  the  Enemy  Amendment 
Act,  1914,  and  section  five  of  that   Act  as  amended  by  this  Act  shall 
apply  accordingly. 

5.  It  shall  be  the  duty  of  every  enemy  subject  who  is  within  the 
United  Kingdom,  if  so  required   by  the  custodian  within  one  month 

being  so  required,  to  furnish  the  custodian  with  such  particulars 


as 

(a)  any  stocks,  shares,  debentures,  or  other  securities  issued 
by  any  company;  government,  municipal  or  other  authority 
held  by  him  or  in  which  he  is  interested  ;  and 

(6)  any  other  property  of  the  value  of  fifty  pounds  or  upwards 
belonging  to  him  or  in  which  he  is  interested 

as  the   custodian   may  require,  and   if  he   fails  to   do  so   he  shall, 
on  conviction  under  the  Summary  Jurisdiction   Acts,   be  liable  to  a 
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',..t  exceeding  one  hundred  pounds,  or  to  imprisonment  with  or 

\\itliout   hanl  labour  for  a  t.-nii  not  og  six  montlis,  or  to  both 

such  a  tin.-  ;m«l  imprisonment  ,  ami,  in  addit  further  fine  not 

••dinir   titty    pound-  -'v    day   dmin'_'    \\liich    tin-   default   con- 

tinues. 

6.   If  tin-  benefit   of  an  application  made  by  or  on  behalf  or  for  Right  of 

tin-    ;  an    enemy   or   enemy    subject    for    anv    patent    is,   by   an  custodian  tn 

the  Trading  with  the   Knemy   Amendment    Art.    I'.il'l.  or  have  eiirni.v 
thi-    \  -.M!  in  the  custodian,  the  patent    may  IK?  granted  *°  *ne  ^ntc«l  to 

and   may,  notwithstanding  anything  in  section  him. 

twelve  of   tin-    Patents  and    Designs  Act,   1907.   !>••   -ealed    accord  ingly  7  K*\\\    7. 
l.\    the   Comptroller   Ceneral   of  Designs,    and    Trade    Marks.  ' 

and   any   patent  so  granted  to  the  custodian   shall    be   deemed  to   b- 
pro:  -tt-d   in  him  by  such  <>rd<-r  as  aforesaid. 


7.  Any    restrictions     impi.x,.,!     |,v    ;,ny  Proclamation    <.n  Duration  ..f 
dealinirs    with    enemv    property   shall  continue   to    apply  to  property  restrictions 
particulars  whereof  are  or  are  liable  to  be  notified  to  the  custodian  ^jth^iicmv 
in  pursuance  of  section  three  of  the  Tradintr  with  the  Enemy  Amend-  property. 
meiit    Act.    I'.Ul.  as  extended  by  any  sulKxe<|ucnt   enactment,  not  only 

during  the  Continuance  of  th«-  present   war,   but    there-after  until  such 

a*   they   may   lie   ivmovod  by  Order  in   Council,    and  Orders   in 

cil  may  be  made  removing  all  or  any  of  those  restrictions  either 

simultaneously  as  respecte  all  such  property  or  at  different  times  as 

respects  different  classes  or  items  of  property. 

8.  —  (0  Where  the  custodian  executes  a  transfer  of  any  shares,  Registration 
stock,  Or  securities  which  he  is  empowered    to   transfer   by  a    vesting  of  transfer 

r  made  under  section  four  of  the  Trading  with  the  Knemy  Amend-  Wltll!'ut  Pfro" 
mvnt   Act,   1914,  or  under  this  Act,  the  company  or  other   body   in  'J-rVi'ticates, 
whose  books  the  shares,   stock,   or  securities  -tered   shall,  &c. 

upon  the  receipt  of  the  transfer  »o  executed  by  the  custodian,   and 
upon  beinjr  required  by  him  so  to  do.  the  shares,  stock,  or 

securitii  name  of  the  custodian  or  other  transferee,   notwith- 

dintr  any  regulation  or  stipulation  of  the  company  <>r  ot'ier  Imdy. 
and  notwithstanding  that  the  custodian  is  not  in  possession  of  the  cer- 
tificate, script,  or  other  document  of  title  relating  to  the  shares,  stock, 
or  securities  tran-fenvd.  but  such  registration  shall  be  without  pre- 
judice to  anv  lien  or  charire  in  favour  of  the  company  or  other  body 
or  to  any  other  lien  or  charge  of  which  the  custodian  has  notice. 

If  any  question  arisr*  as  to  the  existence  or  amount  of  anv 
lien  or  charge  the  question  may,  on  application  being  made  for  the 
purpose.  In-  determined  by  the  Ili«_rh  Court  or  a  judge  thereof. 

9.  Where  a  vesting  order  haa  been  made  under  section  four  of  Validity  of 

the  Tradintr  with  the  Knemy  Amendment  Act.  l'.M4.  «>r  under  this  Act  v«Jt»«>g 
:,v    pro|H-rty   belonging    to   or    held    or    managed    for    or  ord'ni- 
on  behalf  of  a  person  who  appeared  to  the  Court  or  Board  making 
the  order  t..  IK-  an  enemy  or  enemy  subject,  the  order  shall  not  nor 
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shall  any  proceedings  thereunder  or  in  consequence  thereof  ho  in- 
validated or  affected  by  reason  only  of  such  person  having,  prior  to 
the  date  of  the  order,  died  or  ceased  to  be  an  enemy  or  enemy  subject  , 
or  by  reason  of  its  being  subsequently  ascertained  that  he  wax  not  an 
enemy  or  an  enemy  subject,  as  the  case  may  be. 


Power  to 


10.  —  (1)  Where  on  an  application  for  the  registration  of  a  emu 
I">nn*V  '*  ^P6*1"8  to  tlie  Registrnr  °f  Joint  Stock  Companies  that  any 
companes   n    subscriber  of  the  memorandum  of  associat  ion  or  any  proposed  director 
ceitai  n  cases,  °f  the  company  is  an  enemy  subject,  he  may  refuse  to   register  the 
Ac.  company. 

(2)  No  allotment  or  transfer  of  any  share,  stock,  debenture,  or 
other  security  issued  by  a  company  made  after  the  passing  of  this 
Act  to  or  for  the  benefit  of  an  enemy  subject,  shall,  unless  made  \\ith 
the  consent  of  the  Board  of  Trade,  confer  on  the  allottee  or  trans 
feree  any  rights  or  remedies  in  respect  thereof,  and  the  company  l>y 
whom   the    security    \\as    i^ued    shall    not   take    any  cognisance   of    or 
otherwise  act  upon  any  notice  of  any  such  transfer  except  by  leave  of  a 
court  of  competent  jurisdiction  or  of  the  Board  of  Trade. 

If  any  company  contravenes  the  provisions  of  this  section  the 
company  shall  be  liable  on  conviction  under  the  Summary  Jurisdiction 
Acts  to  a  fine  not  exceeding  one  hundred  pounds,  and  every  director, 
•  manager,  secretary,  or  other  officer  of  the  company  who  is  knowing!  v 

a  party  to  the  default  shall  be  liable  on  conviction  to  a  fine  for  a  like 
amount  or  to  imprisonment,  with  or  without  hard  labour,  for  a  term 
not  exceeding  six  months. 

(3)  Where  the  right  of  nominating  or  appointing  a  director  of 
a  company  is  vested  in  any  enemy  or  enemy  subject,  the  right  shall 
not  be  exercisable  except  by  leave  of  the  Board  of  Trade,  and  any 
director  nominated  or  appointed  in  exercise  of  such  right  shall,  except 
as  aforesaid,  cease  to  hold  office  as  director. 


Power  of 

wTncUn0  u  i   of 
companiesin 
certain  cir- 
cumstances. 


11  ^  Where  the  Board  of  Trade  certify  that  it  appears  to  them 
a  comPany  registered  in  the  United  Kingdom  is  carrying  on 
business  either  directly  or  through  an  agent,  branch,  or  subsidiary 
company  outside  the  United  Kingdom,  and  that  in  carrying  on  such 
business  it  has  entered  into  or  done  acts  which  if  entered  into  or 
done  in  the  United  Kingdom  would  constitute  the  offence  of  trading 
with  the  enemy,  the  Board  of  Trade  may  present  a  petition  for  the 
winding-up  of  the  company  by  the  court,  and  the  issue  of  such  a 
certificate  shall  be  a  ground  on  which  the  company  may  be  wound  up 
by  the  court,  and  the  certificate  shall,  for  the  purposes  of  the  petition, 
be  evidence  of  the  facts  therein  stated. 


Amendment 
of  5  Geo.  5, 
c.  12,  s.  5. 


12.  In  subsection  (2)  of  section  five  of  the  Trading  with  the 
Enemy  Amendment  Act,  1914,  for  the  words  "by  whose  order  any 
property  belonging  to  an  enemy  was  vested  in  the  custodian  under 
this  Act  or  of  any  court  in  which  judgment  has  been  recovered  against 
an  enemy  "  there  shall  be  substituted  the  word  "  thereof." 


TRADING  WITH  Tin:  I:\I-.MY  ACT,  irue. 

13.  I  "-I  'hat  'In-  '  untodian  F**"  ! 
under   tin-   Tra.lii.ir    with    tli.-    Enemy  Acts,    I'.H  1    and    I'Ji:.,    has   aii'l  " 

Hied   always    to    have   had    j.o wer  t<»   char-re   such    fees    in 

mder  t!i  !,\-   way 

B   as    tin-    Treasury  may    fix.   ami    such    fees 

shall     l>o     collected     and     ace.  .u:  by     such     persons     in 

ill   he    paid   to    su.-h  ;i  the    Treasury 

::<\   the   ii                               •  capital    and    income 
'   IM-  determined  hy  the  custodian. 

14.  All    things    n-i|iiircd    or  authoris<-d    under    the    Trading    \vithModeof 

I    and    I'.M.-i.   or   this  Act   to   1..-   .|<>ii.-  l.y.  to,   or 

before  the  Board  •  nay  l.i-  don.-  liy.  to,  or  bef<  :'-nt 

or  a  Secretary  or  an  tin-  Hoard  of  Trade,  or 

any  person  authorised  in  that  U'half  l«v  tin-  President  of  the  Board 
of  'Trade. 

15.  In  tliis  Act  the  expression  "enemy  subject  "  means  a  subject  Definitions. 
of  a  State  for  the  time  In-mir  at   war  with   His  Majesty,  and  includes 

a  body  corporate  constituted  acconlin-j-  to  the  laws  of  such  a  State. 

16.  This  Act  may  !>•  cited  as  tin-  TradiiiL'  with  the  Enemy  Amend-  Short  title 

'•.all   lie  ciinstnied  .  :h  th.-  Tra.lii,-  with  ;'.1"1  construe- 

l'.'1-l    and    P.M.".    and    :       18  Actl   :in<l    this   Act    may     1On' 

s  the  TradiiKj  with  the  Km  my  Acts.  1914  to  1916. 

A    i      I,,    //,,it   v.    .j  /  trie   (',,Hii,<iii!f.   [1917]  W.N. 

387,  Younger,  J.,  said  that  there  was  widespread  misconception  as  to  the 
principle*  on  which  tin-  diff.n-.it  functions  under  the  Act«  of  the  custodian, 
•<>Her«,  and  the  Court  \\i-n-  discharged.  First,  there  was  the  mis- 
conception that  undue  susceptihility  to  enemy  interests  led  to  hesitation 
and  delay  in  i  debts  out  of  the  property  of  enemy 

debtors;  and,  secondly,  there  was  the  misconception  that  controllers  were 
disposed  to  resist  British  <l.iiins  upon  enemy  businesses  in  a  way  which 
imported  undue  ronsidi-ratiiin  (or  tin-  It  was  true  there 

was  hesitation.  a«  a  general  rule,  in  paying  at  the  present  stage  of  the  war 
the  debts  of  Hriti>  n  out  of  tbi-  pn>prrtv  of  their  enemy  debtors 

vested  in  the  custodian.  They  could  n»t  )>«>  paid  without  the  approval  of 
the  Court,  as  well  as  of  the  custodian,  and  he  accepted  full  responsibility 
for  the  practice.  The  practice,  however,  was  not  attributable  to  undue 
susceptibility  to  enemy  interests,  but  was  adopted  for  the  reason  that  the 
Trading  with  the  dment  Act.  1914,  was  not  primarily  an 

Act  for  the  benefit  of  creditors  at  all.  The  preamble  stated  its  object  to 
be  to  make  provision  for  preventing  money  being  paid  to  enemies,  and  for 
preserving  it  and  •  a  view  to  arrangements  to  be  made 

at  the   conclusion  of  peace.        Paymet  •  i  tors    was    not    referred    to, 

and   the    secondary  position    whi<  1    was    apparent    from 

sec.  5  of  that  Art  Funds  consisting  «>f  British  property  in  enemy  countries 
were  being  vested  in  enemy  custodians,  and  it  seemed  to  be  only  giving 
effect  to  the  intention  of  Parliament  that  enemy  funds  here  should  l»e  as 
completely  vested  as  possible.  Vesting  orders  were  freely  made.  But 
to  diiuiipate  the  property  when  vested,  even  in  payment  of  debts,  would 
largely  neutralise  the  object  of  the  Act  The  fact  that  payments  in  satis- 
faction of  debts  were  not  ordinarily  immediately  authorised  was  not  to  say 
that  they  would  not  be  paid  in  due  course.  Indeed  the  usual  vesting  order 
.•led  that,  before  any  enemy  property  was  actually  returned  to  its 
enemy  owner — if  that  at  the  enci  of  the  war  w««  to  be  its  destination — 

1  M 
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his  debts  might  be  ascertained,  so  that,  if  no  other  provision  for  liquidat- 
ing his  debts  were  made  in  the  treaty  of  peace,  they  might  be  paid  out  of 
the  vested  property.  In  cases  of  exceptional  hardship  to  creditors,  imme- 
diate satisfaction  of  claims  was,  where  practicable,  provided  for.  Vesting 
orders  were  carefully  framed  so  as  to  avoid  risk  of  debts  due  by  British 
creditors  to  enemies  being  paid  twice  over,  and  arrangements  were  <!• 
to  meet  cases  where  immediate  payment  of  those  debts,  even  t»  tin- 
custodian,  would  dislocate  the  business  or  cause  excessive  inconvenience. 
As  to  the  second  misconception  to  which  he  hail  referred,  it  was  true  that 
the  controllers  had  tested  very  carefully  claims  against  the  owners  of  the 
businesses.  Such  action  on  their  part  had  never  been  more  than  an 
effective  discharge  of  their  plain  duty.  The  owners  \\ere  not  always 
enemies.  Even  if  they  \\ere,  no  creditor  could  expect  t<>  have  his  elaim, 
however  unfounded,  allowed  merely  for  that  reason.  Controllers  had  a 
heavier  responsibility  than  they  otherwise  would  have  in  dealing  with 
claims  from  the  fact  that  the  enemy  owners  were  often  not  present  to  assist 
them,  and  he  had  always  laid  down  that,  without  reeom-.se  to  the  Court, 
controllers  must  not  admit  any  claim  which  the  enemy,  if  present .  would 
either  desire  or  be  able  to  resist.  The  controllers  were  set  to  do  justice 
to  all  manner  of  persons  in  relation  to  their  claims,  and  it  v. ;i-.  and  ought 
to  be,  nothing  to  them  that  the  claimant  was  a  friend  nnd  the  debtor  an 
enemy;  justice  demanded  the  same  treatment  for  both.] 


TRADIM;   WITH    T1IK    BNEMI    (AMENDMENT)  ACT,    1918. 
[8  &  9  GBO.  .V  Cn.  :U.] 

A'^ll918'  An  Act  to  amend  the  enact  menu  relatinir  l<>  Trading  with  the  Knemy. 
and  to  extend  temporarily  certain  of  those  enactments  to  t  In- 
carrying  on  of  banking  business  after  the  termination  of  the 
present  war.  [8th  August,  I'.MS .  | 


1.  In  any  case  where  the  Board  of  Trade  have  before  the  passing 
of    this    Act    made,     or    hereafter     make,    an     order      under     tin- 


Power  to 
order 

oVcompaniea    Trading  u  ith  tin-  Kneiny  Amendment    Art.    I  HI  (5  (in   this  Act    referred 

of  enemy  to  as  the   principal  Art),   requiring   the   business  of  a   company  to  be 

nationality  or  wound  up,  the  Board  may  make  an  order  requiring  the  company  to 

association.       jje  woun,j  Uj,  ail(j  appointing  .,  liquidator  to  conduct   the  winding  up; 

5&6Geo.  5,    and  on  tin-  making  of  such  an  order  the  company  shall   he  wound  up 

c<  as   if  it   had  on   the  date  of  the  order   passed   a   special   resolution 

for  voluntary  winding  up  and  had  appointed  as  liquidator  the  person 

named  as  liquidator  in  the  order;  and  the  provisions  of  the  Companies 

(Consolidation)    Act,    1908,    shall   apply   accordingly   subject    to   the 

modifications  set  forth  in  the  Schedule  to  this  Act. 


8  Edw.  7, 
c.  69. 

Restrictions 
on  carrying 
on  banking 
businesses 
for  the  benefit 
of  or  under 
the  control  of 
enemies  after 
the  war. 


2. — (1)  During  the  period  of  five  years  immediately  after  the 
termination  of  the  present  war  and  thereafter  until  Parliament 
otherwise  determine  no  banking  business  shall  be  carried  on  within 
the  United  Kingdom — 

(a)  by    a    company   which   is  an  enemy  controlled    corporation 

within  the  meaning  of  this  Act;  or 
(6)  by   a   firm  or  individual,  if  the  business  carried  on   is  one 

with  respect  to  which,  if  a  state  of  war  still  continued, 
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an  order  for  tin-  winding  nj.  thereof  could  have  been  made 
under  M-.-tion  one  of  tin-  principal    Act; 

:iy  person  is  iiiLT  on  any    Midi    business  in 

[•rovision  he  shall  hi-  j/uilty  of  a  misdemeanour 
punishable   in    like   manner    ami    MI  provisions   as    in 

misdemeanour  iimlfi-  section  one  of  tin-  Trading  with  *  *  *  ^eo.  5« 
Let,    l'.'1-l.    ami    th  .   shall    apply  accordii,.  c.  «s». 

When-  it  appears  to  tin-  Hoard  of  Trad.-  that  any  banking 
bus:  1  <ni  iii  contravention  of  this  section  the  Board 

of  Trade  shall  order  the  business  to  be  wound  up,  and  for  that 
purpose  tin-  provisions  of  section  one  of  the  principal  Act  and  the 
pi'",  hirh  relate  to  orders  made  under  that 

:<>n   shall    with    the  necessary   adaptations  apply, 
(.'i)  The    power    of    t  !   of  Trade  to   appoint    inspectors 

under     the     Trading     with     the     Kneiny    Acts,     1914    to     1916,     shall 
include     the     power     to    appoint    inspectors    for    the    purpose     of 
ascertaining,    during    the     period     aforesaid,     whether    any    banki 
bus!'  .  nied   on   by  a  company   \\hich  is  an  enemy  controlled 

OOrporatlOD   or  for  the  benefit  of,  or    under   the   control  of,    subjects 
ii    enemy    state,   and    the   provisions   of   those   Acts    relating   to 
inspection  shall  apply  accordingly. 

I  he  H«..ud  of  Trade  may.  after  consultation  with  the  Treasury, 
make  rules  detinin«_r  what  business  is.  for  the  purpose  of  this  section, 
to  be  deemed  banking  business: 

Provided  that  any  rules  so  made  shall  be  laid  before  each  House 
of  Parliament  as  soon  as  may  be  after  they  are  made,  and  if  an 
address  is  presented  to  Ilk  Majesty  by  either  House  of  Parliament 
within  the  next  twenty  day*  on  which  that  house  has  sat,  after  any 
such  rule  is  laid  before  them,  praying  that  the  rule  may  be  annulled, 
Hi-  Majesty  in  Council  may  annul  the  rule  and  it  shall  thenceforth 
he  void,  \\itliout  prejudice,  however,  to  the  making  of  any  new  rule. 

3.--C)  Where  a  partnership  has  been  dissolved  by  reason  of  one  Extension  of 
or  more   of   th-  |   having   been    resident    or    having  carried  on  power  of 

litisiness    in    an   enemy   countrv.    and    the    partnership    business   had  m*klug 

,...-,  '  .   '  ...  orders  under 

-olution   of   the    partnership   been   carried  on    wholly   or  ^  j  Of  prin. 

mainly  for  the  benefit   of,  or  under  the  control  of,   persons  who  have  cipal  Act. 
become  enemy  subjec1  ill   be   lawful  for  the   Board  of  Trade 

•uake  an  order  for  the  winding  up  of  the  business  carried  on  by 
any  successors  of  the  linn,  in  any  case  where  it  appears  to  them  that 
former  associations  of  those   successors  with   Arsons  who  sub- 
--i|iit  ntly  became  enemies  or  enemy  subjects  makes  it  expedient  to 
do  so : 

Provided  that  where  *uch  an  order  has  been  made  and  any -sum 
has  been   paid    to  the  custodian  as  representing  the   share  of  any 
partner,    the  court   may,  on  the  application   of  the  Board  of 
Trade,  order  the  custodian  to  pay  to  the  controller  appointed  under 
the  order  the  whole  or  any  part  of  that  sum  to  be  dealt  with  by  him 
art  of  the  assets  of  the  firm. 
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(2)  Where   it   appears  to  the  Board   <>t    Trade   that    any   club   <>r 
other  undertaking,    n<it    beini:  a    hiisii  M-d  on    in    the   I'nited 
Kingdom  by   any    pel -<>n   or  bod\  :<-d   or   unin- 
corporated,   is   or   was  at  any    tin                   the    outbreak    of    war,    by 
reason  of  the  enemy    nationality  or  association   of  the  members  of 
that  body,  or  any  of  tin-in,  or  «>t!i-                 .  rried  on  wholly  or  mainly 
for   the    benefit    of,  or   umh  i                                   enemy   subject-,    the 
Board  of  Traile  may  ami   shall  be  deemed   always  to  have  had   power 
In  make  an  order  requiring  the  undertaking   t«>   l>e   wound   \i\>. 

(3)  Where    a  'ii,     firm,     or    company     has   eeased    to    carry 
on  business,   and    it   a^j-ears   to   the   Board  of  Trade  that  the   busi: 
whilst  carried  on  \\a>  by  reason  of  the  enemy   nationality  or  enemy 
association  of  that   person,   tinn  or  company,  or  of  the  members  of 
that  linn  or  company,  or  otherwise,  carried  on  wholly  or  mainly  for 
the   benefit   of,  or    under    tin-  control   of.   enemy    subjects,    •  >     persons 
who  subsequent  BCU,    the    Hoard   of   Trade    may 
and    shall   be   deemed   always    to    have    hud  •    make    an    order 
for  the  realisation  ami  distribution  of  the  assets  of  tin-  business. 

(4)  The    provisions   of   section    one    of    the    princij  al    Act    and   of 
section  one  of  thU  Act  and   tin-  otln ••  -us  of  this  Act   which 
relate  to  orders   made   under   section   one   of   the   principal    Act    shall, 
with     the    •                                            il I '!''>'    n8    respects    orders    made 
under  this  section    in   like   m.;                    tliey    apply    as   respects   orders 
made  under  Mil>M<-timi  (1)  of  section  one  of  the  principal 

4. — (1)  On  or  at    any    time    after    the    release    of  a    controller 
of  companies*  aI'lMI"lU'^   11IM'1'1    tMl'   princij  al  Act   or   a    liquidator  appointed   by   the 

<rd   of  Trade    to   conduct    a    winding   up   under  section  one  of  thi- 
\   :     i    n        thereof    may   be  <_'iven    by    the    Hoard   of   Trade  to  1he 

ji^trar  of  Companies,  and  on  the  receipt  of  such  not  ire  the 
shall    forthwith    •  it,    and   may   if   so   directed    by   the   Ho:nd  of 

Trade  strike  the  name  of  the  company  otT  the  register  and  the 
company  shall  be  dissolved. 

(J)    \Vli  ipany   has  been  dissolved   by   vii'tue  of  this  section, 

or  whei  ;   tny   with    respect   to  which   an   older  has   been   made 

tinder  section  one  of  the  principal  Act  has  been  removed  from  the 
register  under  section  two  hundred  and  forty-two  of  the  Companies 
(Consolidation)  Act,  1908,  no  application  for  an  order  declaring  the 
dissolution  void  or.  restoring  the  company  to  the  register  shall  be 
made  without  the  consent  of  the  Board  of  Trade,  and  the  Registrar 
of  Companies  may  refuse  to  register  any  company  with  a  name  the 
same  as  or  similar  to  that  of  the  company  so  dissolved. 

(3)  In  England,  on  the  release  of  a  liquidator  appointed  as  afore- 
said, the  official  receiver  attached  to  the  Ilijrh  Court  discharging  the 
duties  of  official  receiver  under  the  Companies  (Consolidation)  Act, 
1908,  shall  ex  ojficio  become  liquidator,  and  the  right  to  recover 
any  debts  due  to  the  company  at  the  date  of  the  release,  and  the  right 
to  recover  any  property  of  the  company  which  may  then  remain 
outstanding,  shall  vest  in  the  said  official  receiver,  and  he  may  take 
proceedings  in  his  official  name  for  the  recovery  of  such  debts  and 
property,  notwithstanding  the  dissolution  of  the  company;  and  any 


TI;AI>I.\<;  WITH  TIIK  KNK.MV  A<T,  UHK. 

sums  or    property    recovered    by    him    niter    tin-    dissolution    shall    be 
dealt  \vitli  in  rooh  manner  as  tlit-  Hoard  of  Trade-  may  direct. 

5.   Where    tin-    ('(Miit    in    pursuance   of    subsection    (7)    of  section  Provision  an 
«»iu-   «>f   tin-    piincipal    A<-t   make>,   or  lias   before  the  passing  of  this  towinding-uj* 
Art   made,  an  order  for  tin-  winding  up  of  a  company  with  respect  to  by  order  of 
which  an  order  has,  whether  before  or  after  the  passing  of  this  Act, 
been    made   by    the    Hoard    of   Trade,   under    subsection    (1)    of   that 
section — 

(<i)  the  Court  may  by  the  winding  up  order  or  any  subsequent 
order  dispense  with  compliance  \\illi  the  pro\  isioi 
seet  ion  one  hundred  and  forty -se\  en  of  the  Companies 
(Consolidation)  Act,  1908  (which  relates  to  the  statement 
of  the  company's  affairs),  and  of  section  one  hundred 
and  lilt  \-t\\o  of  that  Act  (which  relates  to  meetings  of 
creditors  and  contributor! OK)  or  of  either  of  those  sections; 

(It)  notwithstanding  anything  in  the  Companies  (Consolidation) 
I '.MIS,  in  a  winding  up  in  Kn<jfland  the  official  receiver 
shall,  unless  and  until  some  other  person  is  appointed 
by  the  court,  be  the  liquidator  of  the  company,  but  the 
Court  may  upon  the  application  of  the  Board  of  Trade, 
from  time  to  time  ap]K>int  any  other  person  to  be 
liquidator,  notwithstanding  that  a  meeting  of  creditors 
and  contributories  has  not  been  held,  and  may,  upon  the 
like  application,  remove  any  person  so  appointed; 

(c)  the  provisions  of  subsection  (3)  of  section  one  of  the  principal 

Act,  giving  priority  to  unsecured  creditors  who  are  not 
enemies,  and  as  to  the  payment  and  transfer  of  enemy 
property  to  the  custodian  and  the  manner  in  which  such 
property  is  to  be  dealt  with  by  him,  and  the  provisions 
of  subsection  (4)  of  the  same  Mvtion,  which  relates  to 
the  allocation  of  property  in  enemy  territory  to  the  satis- 
faction of  liabilities  to  and  claims  of  persons  in  enemy 
territory,  shall  with  the  necessary  adaptations  apply  to 
the  winding  up  of  the  company; 

(d)  the  assets  of  the  company  may  be  distributed  without  making 

any  provision  for  claims  by  enemies  eicept  those  which 
are  disclosed  in  the  books  of  the  company  or  of  which 
the  liquidator  has  otherwise  received  notice,  and  as 
respects  claims  by  enemies  of  which  notice  has  been 
so  received  the  liquidator  may  pay  to  the  custodian  the 
dividends  on  any  such  claim  without  requiring  a  proof 
to  be  lodged  in  respect  thereof. 

6.  Where  before  the  passing  of  this  Act  any  balance  of  the  sums  Validation  of 
or  other  property  resulting  from   the   realisation  of  any  assets  of  a  distribution 
business  ordered  to  be  wound   up  by  an  order  under  the  principal  of  **»«*• 
Act,  being  a  business  carried  on  by  a  company,  have  in  pursuance  a™^^,  Of 
«•!'  directions  of  the  Board  of  Trade  been  distributed  amongst  members  companies, 
of  the  company  as  being  persons  interested    in  such   balance,  such 
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distribution   shall   be   deemed   to  have   been  lawful    and   within    tin- 
powers  conferred  by  the  princij>al  Act. 

Claims  7. — (1)  Where,  whether  before  or  after  the  passing  of  this  An. 

against  an   orf}er    has    been    made    under   section    one    of   the    principal   An 

or  companies    requiring  a  business  to  be  wound  up,  or  an  order  under   section  one 

being  wound     of  this   Act  has   been    made    for   the    winding   up    of  a   company,    any 

up.  claim  against   or   in  respect  of  the  assets  of  the  business,   or.  as  the 

case  may  be.  any  claim  against    the  company,  may    be  dealt   \\ith   l>v 

the  High  Court  or  a  judge  thereof  upon  a  summary  application   made 

either  by  the  controller  or  liquidator,   as   the   case   may  be,  or   with 

the   consent  of   the  Board   of  Trade    by    the  claimant  :     Provided    that. 

notice  of  the  application  if  made  by  the  controller  or  liquidator  shall 

be  served  on  the  claimant,   and    if  made    by  the   claimant  .shall   be 

served  on  the  controller  or  liquidator,  as  the  ease  may  be. 

(2)  Where  anv  such  order  has  been  made  any  action  or  other 
legal  proceedings  against  the  person,  firm,  or  com |  any  \\hose  bu>i 
ness  18  beinir  wound  Up,  or.  as  the  case  may  lie.  against  the  company 
x  which  is  boinir  wound  up.  may,  on  the  application  of  the  controller 
or  liquidator,  be  stayed  by  the  court  in  which  the  proceedings 
are  pending. 

Extension  of  8.   The    Hoard   of   Trade,    in  any  case  where  it    appears    to  them 

power  to  vest  expedient ,  may  by  order  vest  in  the  custodian  any  patent  or  design 
custodian1"  belonging  to  a  company  with  respect  to  which  an  order  has  been 
made  under  section  one  of  the  principal  Act  or  section  three  of  this 
Act,  or  any  property  belonging  to  a  company  which  is  an  enemy- 
controlled  corporation  within  the  meaning  of  this  Act;  and  sections 
four  and  nine  of  the  principal  Act  shall  apply  in  the  case  of  property 
vested  in  the  custodian  under  this  section  in  like  manner  as  it 
applies  to  property  vested  in  him  under  the  said  section  four. 

Provisions  OB  9. — (1)   For  removing  doubts  it   is  hereby  declared  that  the  power 

to  custodians  of  the  court  under  section  four  of  the  Trading  with  the  Enemy 
°f  rt8ffofethe  Amendment  Act>  1914»  and  of  the  Board  of  Trade  under  section  four 
ffaited  °f  the.  principal  Act  of  making  orders  vesting  property  in  the 

Kingdom.  custodian  extends,  and  shall  be  deemed  always  to  have  extended,  so 
5  &  6  Geo.  6,  as  to  enable  such  orders  to  be  made  vesting  any  property  in  the 
c-  12*  custodian  of  any  part  of  the  United  Kingdom,  notwithstanding  that 

the  property  is  situate  in  another  part  of  the  United  Kingdom. 

(2)  Where  any  property  has,  either  before  or  after  the  passing 
of  this  Act,  by  order  of  the  court  or  the  Board  of  Trade  been  vested 
in  the  custodian  for  any  part  of  the  United  Kingdom,  it  shall  be  lawful 
for  the  court  or  Board  of  Trade,  as  the  case  may  be — 

(a)  to  order  the   transfer  of  the  property   to  the   custodian  of 

another  part  of  the  United  Kingdom ; 
(ft)  to  order  the  payment  to  the  custodian  of  another  part  of 

the    United   Kingdom  of   the   dividends  or  other   income 

which   has    arisen,   or  may  thereafter    arise,    from   any 

such  property. 


ffcADING    \\  ITII   Till-.   i.\i:\n     \<  I     , 

10.    Win-re  tin-    Hoard  of   Trade   i>   (3  Proceedings 

.is  to   tin-   ch..  •:    ;i    business    which    is   hcini:   can  led    on  in  as  to  obuin- 

tliis  coiintiy  ainl  ascertaining  whether  such   business  is  one  to  which  l"%  ll> 
tin-   principa  Act    applie>.    tin-    lli^'li   Court   or   a  judge 


tlu-r<<>t'    may,    upon    a   summary    application    by    the  Hoard,    make    an 
or.lt  i  diivcnn-_-  .i!  as  a  witness  before  the  Board  or 

•  otnmittee  ap|M»inted  l.y  tin-  Hoard  and  to  give  evid-  ; 
on  oath  before  ih.-  Hoanl   or  such   advisory  committee  and  to  prod1' 
any  documents  which  tin-  Iliirli  Court  or  tin-  jud^e  m;iy  think  propel 


11.  When-  a   bus  'i«-il  on  in  the  United   Kingdom  which,  !'"«• 

in  tin-  opinion    o|'   th<-    Hoard  of    IYad<-,    could    at    anv   time    have  been  relat'°u  <*» 
,  .«'  ,   transferred 

wound   up  under  fcha  provisions  ot    tin-   principal   Art    or  oi  thi>   Act  ijU8jnetge8 

if  it   had  not   been    tiansferred  is  bein«j  carried   <'ii   by  any  person, 

firm,  or  company  other  than  that  by  whom  it  \\a>  carried  on  at  the 
Mieiu-emeiit  of  the  war,  the  Hoard  may.  if  they  think  fit,  require 

evidence    that    the    transfer,    if    any.    <>t    the    business    \\as    made  bon<* 

valuable    consideration,    and    that    the   person,    tinu,    or 

:<any  b\-  whom  the   business   is  canit.l  on  i>   not  carrying  on  the 

hu>ines>  on   In-half  of  or  for  the  benefit   of  enemy  subjects,  or  in  any 

way  under  enemy  control,  and  if  they  are  not  satisfied  by  such  evi- 
.ud  may  make  an  older  requiring  the  business  to  be 

wound  up  as  though  it  \\eiv  i  s  to  which  section  one  of  the 

principal   Act  u\>\-'. 

12.  (1)  Where,    whether    before    or    after    the   passing    of    this  Enforcement 

n  made  either  by  the  court  or  by  the  Board  of  ° 
ie   under  the  Trading  with  the   Knemy  Acts,   1914  to  1916,   vest- 
ing any    property    in    '  •  iian,  and   any  person    claims   a   lien  or 

charge    t  ;he    lli-^h    Court    or    a   jud^e   thereof    may,    upon   a 

summary  application  bein^  nunle  for  the  purpose,  and  either  with 
or  without  the  consent  of  the  claimant,  direct  such  account  and 
enquiries  as  may  be  necessary  for  the  purpose  of  determining  the 
extent  or  amount  of  such  lien  or  charge,  and  may  order  a  sale  of  the 
property  free  from  such  lien  or  charire.  and  the  payment  of  any 
.  \s  arisi:  n  h  sale  or  otherwise  in  respect  of  the  property 

in  or  towards  discharge  of  the  amount  of  lien  or  eh 

i   application  shall    be    served    on    such  parties    88    the 
i   or  ju'i  iiiect.  and  may  in  any  case  be  made  either  by 

the    claimant   or  by    the  custodian    or  any  Ciovernnient    Departme: 
and  also  if  the  property,  subject  to  the  lien  or  charge,  is  property 
hel<  in  enemy  by  any  person  who  i  .-irt 

i:icludinir  a  person  having  under  competent  authority 
the  control   or  supervision   of  any  business  of  whose  assets  the  lien 
forms  part. 

re  any  property  to  which  section  four  of  the  Tradinir  with 
the  Enemv    Aniendn.  lull,  applies  is  subject  to  a   lien  or 

charge,  an  application  under  that  section  for  an  order  vesting  the 
property  in  the  custodian  may  be  made  by  any  person  by  whom  an 
application  under  the  foregoing  provisions  of  this  section  may  be 
made 
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Definitions.  13.    In  this  Act — 

The     expression     "  enemy  controlled    coipoiation          means    any 
corporation — 

(r/)  where  tin1  iiiajunt y  of  the  iln  ector.s  or  tin-  persons 
occupying  the  position  of  dinvtoi>.  1,\  \shate\rr  name 
called,  are  subjects  of  an  enemy  state;  <>r 

(b)  where  it  appears  to  the  Board  of  Trade  that  the 
majority  of  the  voting  power  or  shares  is  in  the  hands 
of  pei.son>  ulm  are  subjects  of  an  runny  .state,   or  who 
eA<  "ir   voting  JH. \vi-i-s  oi"  hold   tin-  shares  directly 
on  behalf  of   persona   who  are  subjects   of   an  enemy 

(c)  where    the  control    i*    l>y   any    means    \\hatever    in 
tin-    hands    o:  -   of    an    enemy 
state;  or 

(d)  where  the  executive    is   an  enemy  controlled   cor- 
:ion  or    u  here   the   majority   of   the  'executive   are 

apjKMiited    liv    an    enemy-con t rolled    corporation  : 

The  expression   "«  te  "   means  a  state  with   which  His 

jesty  is  now  at  war. 

Short  title  14.  This  Act   may    be   cited    as  the    Trading    with  the    Enemy 

and  construe-  (Amendment)    Art,    1918,    and  shall  be   construed  as  one    with   the 

Trading  with  the  Knei.iy  Acto,  lull  to  I'.UC).  and  those  Acts  and 
thi>  A<  t  may  U-  cited  together  as  the  Trading  with  the  Enemy  Acts, 
1914  to  1918. 


Section  1.  SCHEDULE. 


MODIFICATIONS  of  the  COMPANIES  (CONSOLIDATION)  ACT,  1908,  as  applied 
to  the  winding  up  of  COMPANIES  under  ORDERS  by  the  BOARD 
OF  TRADE — 

(a)  The  Board  of  Trade  may  remove  a  liquidator  and  fill  any 
vacancy  in  the  office  of  liquidator  caused  by  death, 
resignation,  or  otherwise; 

(l>)  The  remuneration  of  the  liquidator  shall  be  fixed  by  the 
Board  of  Trade; 

(c)  Sections  one  hundred  and  eighty-eight,  one  hundred  and 
eighty-nine,  one  hundred  and  ninety,  one  hundred  and 
ninety-one,  one  hundred  and  ninety-two,  subsection  (2) 
of  one  hundred  and  ninety-four  and  sections  one  hundred 
and  ninety-five,  one  hundred  and  ninety-seven,  one 
hundred  and  ninety-nine,  and  two  hundred  and  twenty- 
four  shall  not  apply; 

((T)  In  paragraph  "(6)  of  subsection  (1)  of  section  two  hundred 
and  twenty-two  (relating  to  the  disposal  of  books  and 
papers)  for  the  words  "  in  such  way  as  the  company  by 
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extraordinary   resolutions  directs       t  la-re  ahull  be  substi- 
tuted "  in  such  way  us  the  Board  of  'lr.uk'  m.iv  direct"; 
ird  of   Trade    may  confer  on   the  liquidator   the   like 
power  as  to  conveying  or  transferring  property  as  they 

are  l.y  suliMvtion  ('_')  of  M-rtion  one  of  tin-  principal  Act 
auti  confer  on  a  controller  apj*>inted  under  that 

(f)  'I'lu-  provUiiMis  of  subsection  (.'*)  of  section  one  of  the  principal 

A«-t  ^ivinir  priority  to  unsecured  creditors  who  are  not 
enemies,  and  as  to  the  payment  and  transfer  of  enemy 
[•t<>l  ertv  to  the  custodian  and  the  manner  in  \\hu-h  such 
1  -roperty  is  to  be  dealt  with  by  him,  and  the  provisions 
of  subsection  (4)  of  the  same  section  which  relate  to  the 
allocation  <.f  property  in  enemy  territory  to  the  sat 
tion  of  liabilities  to  and  claims  of  persons  in  enemy  ter- 
ritory, and  the  provisions  of  paragraph  (d)  of  section 
five  of  this  Act  shall,  with  the  necessary  adaptations, 
apply  to  £he  winding1  up  of  the  company: 

(g)  The    provisions    of    subsection    (5)   of    section   one    of    the 

principal  Act  as  to  the  reliax-  of  a  controller  appointed 
under  that  Act  shall  apply  t<>  tin-  release  of  the  liquidator; 

(ft)  An  application  for  the  stay  of  proceedings  in  the  winding 
up  shall  not  be  made  without  the  consent  of  the  Board  of 
Trade; 

(?)  The  liquidator  shall  submit  accounts  to  the  Board  of  Trade 
at  such  times  and  in  such  manner  as  they  may  direct; 

(j)  The  provisions  of  subsection  (7)  of  section  one  of  the  principal 
Act,  including  the  power  of  the  Board  of  Trade  to  present 
a  petition  for  the  winding  up  of  the  company  by  the 
court,  shall  continue  to  apply  in  respect  of  the  company, 
notwithstanding  the  making  of  an  order  under  section  one 
of  this  A.  t 


THE  LAW  AND  PROCEDURE  (EMERGENCY  PROVISIONS) 
(IRELAND)  ACT,  1916. 

[6  &  7  GEO.  V.,  OH.  46.] 

An  Act  to  amend  the  Law  and  the  Procedure  of  Civil  Courts  in  Ireland,  A.D.    1916. 
in  relation  to  conditions  arising  out  of  the  recent  disturbances  in 
that  country. 

[23rd  August,  1916.] 

Amendment  of  law  and  proced 

1. — (1)  The  period  commencing  on  the  beginning  of  the  twenty 
fourth  day  of  April  nineteen  hundred  and  sixteen,  and  ending  at  the 
end  of  the  eighth  day  of  May  nineteen  hundred  and  sixteen  shall  not 
be     reckoned,     and     shall     be     deemed     never     to     have     been 
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reckoned,  in  computing  the  times  limited  for  the  doing  of  any 
act  or  the  taking  of  any  pioceeding  in  any  court  in  Ireland,  ami 
\\heiv  anv  Mioh  act  or  proceeding  is  directed  or  allowed  to  be  dem- 
on a  certain  day.  ii  that  day  was  a  day  within  the  period  aforesaid. 
the  act  or  proceeding  shall  be  considered  a*  done  or  taken  in  due 
time  if  it  was  done  or  taken  before  the  end  of  the  ninth  day  of  May 
nineteen  hundred  and  sixteen. 

(2)  Where  the  court  is  satisfied  on  an  application  made  within 
the  prescribed  time  and  in  the  prescribed  manner  that  by  reason  <>i 
the  recent  disturbances  in  Ireland  any  person  has  been  or  is  unable  to 
do  an  act  or  take  a  proceeding  within  the  time  limited  in  that  behalf 
by  any  statute,  order,  rule,  regulation,  deed,  or  agreement,  the  court 
may  grant  such  extension  of  time  and  such  further  or  other  relief 
upon  such  terms  and  in  such  manner  as  appears  to  the  court  to  be 
equitable. 

(.'!)  Where  any  original  docum.  nt  required  to  be  filed,  enrolled, 
or  lodged  in  any  public  office  has  been  lost  or  de>tmyed  in  the  course 
ot  the  recent  disturbances  in  Ireland,  the  High  Court  or  a  judge 
of  that  court  may  on  the  application  "f  any  person  interested  by  order 
authorixe  the  tiling,  enrolment  or  lodgment  of  a  properly  authenti- 
cated copy  of  the  document  in  lieu  of  the  original  within  such  time 
as  may  be  tixrd  by  tin  order,  and  that  copy  shall  thereupon  In-  d<  <  nivd 
to  be  the  original  l'or  all  i>uij*»se;>  and  to  l>e  duly  tiled,  enrolled  or 
lodged  if  filed,  enrolled  or  lodged  within  the  time  so  fixed. 

(4)  Subject  to  rules  made  under  this  Act  the  powers  and  juris- 
diction of  the  High  Court  with  respect  to  the  perpetuation  of  testimony 
shall  extend  to  and  may  be  exercised  for  the  perpetuation  of  the 
testimony  afforded  by  any  muniment  ol  title  or  other  document  which 
has  been  lost,  destroyed,   or  damaged   in  the  course  of  the  recent 
disturbances  in    Ireland   whether  the  right   or  claim   of  the  person 
instituting  proceedings  is  a  present  right  or  claim  or  depends  upon 
the  happening  of  some  future  event. 

(5)  Subsections  (2)  and  (3)  of  section  one  of  the  Courts  (Emer- 
gency Powers)  Act,  1914  [4  <k  5  Geo.  V.,  c.  78],  shall  be  amended 
by   the   insertion   of  the   words   "  or  to   the   recent  disturbances   in 
Ireland  "  after  the  words  "  present  war  "  wherever  the  latter  words 
occur  in  those  subsections. 

(6)  No  claim  for  compensation   under   any     of    the  enactments 
relative  to  compensation  for  criminal  or  malicious  injuries  shall  lie 
against  a  local  authority  in  respect  of  any  injury  to  person  or  pro- 
perty sustained  in  the  course  of  the  recent  disturbances  in  Ireland. 

(7)  In  any  action  or  proceeding  for  the  recovery  of  a  deed  or  other 
document,  or  for  damages  for  its  loss  or  nonproduction,  it  shall  be 
a  sufficient  defence  if  it  is  proved  that  the  deed  or  other  document, 
being  at  the  time  of  the  commencement  of  the  recent  disturbances  in 
Ireland  in  the  possession  or  under  the  control  of  a  person  entitled 
to   have   the  possession   or   control   thereof,    was   lost  or   destroyed 
in  the  course  and  as  a  result  of  those  disturbances. 

(8)  The  Lord   Chancellor  may   make   such   rules   and    give   such 
directions  as  he  thinks  fit  for  the  purpose  of  giving  full  effect  to  the 
provisions  of  this  Act. 
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•  si,. ,11  h..t  apply  to  criminal  matters  or  proceedings. 
(MM    In    tliis   Art.    uiili-ss   thv  context  otherwise  requires — 

tin  <  \pu-s^:on  •  tin  .is  respects  matters  and  proceedings 

pending  in  tin-  Comity  Court  and  as  respects  matters  and 
proceedings  \vithin  the  jurisdiction  oi  the  County  Court  and 
not  •  "ther  court,  means  the  County  Court; 

as  respects  matters  and  proceedings  pending  in-  a  court  of 
quarter  sessions,  means  a  court  of  quarter  sessions;  and  as 
respects  all  other  matu-rs  and  pnKjeedings,  means  the  High 
Court  or  a  judge  of  that  court  :  and 

tin  fipression  '  pn-sciibed"  means  prescribed  by  rules  under 
this  section. 

:>inn    mid   fitinf. 

2.  may  he  cited  as  the  Law  and  Procedure  (Emergency 

Provisions)  (Ireland)  Act,  1916,  and  shall  apply  to  Ireland  only. 

[Aitthiir's  NoU.—l\\  Slinnahun  v.  ShanaJtan,  [1917],  1  I.E.  57,  the 
offices  of  certain  solicitors  in  Dublin  were  destroyed  during  the  Irish  rebellion 
in  April,  1916,  and  certain  title  deeds  and  documents,  of  which  the 
solicitors  were  custodians,  perished.  The  Court  held  that  it  had  jurisdic- 
tion on  an  originating  summons  to  order  that  the  evidence  of  witnesses  be 
taken  and  be  preserved  by  being  filed  in  the  Record  and  Writ  Office.  It 
was  also  held  that  the  evidence  should,  inter  alia,  be  directed  to  the  follow- 
ing points :  (1)  the  existence  of  the  deed  before  the  rebellion  which  caused 
its  destruction ;  (2)  the  fact  of  its  destruction ;  (3)  its  due  execution ;  and 
(4)  its  contents.  The  Court  further  held  that  it  had  under  its  general  juris- 
••>  make  a  declaratory  order,  in  a  proper  case,  that  a  copy 
of  a  lost  deed  wu  a  true  copy. 

In  K>-Ui-y  v.  Kflly,  [1917]  1  I.E.  51,  an  application  was  made  under 
the  Act  to  perpetuate  the  testimony  afforded  by  a  deed  which  had  been 
destroyed  in  the  rebellion.  In  this  case  it  was  held  that  the  Act  did  not 
affect  the  general  principles  governing  suits  to  perpetuate  testimony,  except 
by  making  such  a  suit  maintainable  in  a  suit  involving  present  rights. 
The  granting  of  an  order  perpetuating  testimony  was  in  the  discretion  pi 
the  Court,  and  such  an  order  would  not  be  made  in  a  case  in  which,  in 
the  opinion  of  the  Court,  it  was  not  necessary.] 


COURTS  (EMERGENCY  POWERS)  ACT,  1914. 
[4  &  5  GEO.  5,  CH.  78.] 

\et  to  «rjve.  i"  Connexion  with  the  present  War,  further  powers    A.D.  1«J14. 
to  Courts  in  relation  to  the  remedies  for  the  recovery  of  money, 
and  in  relation  to  other  similar  matters.        [31st  August,  1914.] 

1. — (1)  From  and  after  the  passing  of  the  Act  no  person  shall —  Power  to 

(a)  proceed  to  execution  on,   or  otherwise  to   th«   enforcement  )£" £r  exccu. 
of,  any  jud^im-nt  or  order  of  any  court  (whether  entered  tion,  fto. 
or  made  before  or  after  the  passing  of  this  Act)  for  the 
payment  or  recovery  of  a  sum  of  money  to  which  this 
subsection  applies,  except  after  such  application  to  such 
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court  and  such  notice  as  may  be  provided  fur  by  rules  or 
directions  under  this  Act;  or 

(b)  levy  any  distress,  take,  resume,  or  enter  into  possession  of 
any  pro{K,-rty,  exercise  any  right  of  re-entry,  foreclose, 
realise  any  security  (except  by  way  of  sale  by  a  mort^aLreo 
in  possession),  forfeit  any  deposit,  or  enforce  the  lapse  of 
any  policy  of  insurance  to  which  this  subsection  applies, 
for  the  purpose  of  enforcing  the  payment  or  recovery  of 
any  sum  of  money  to  which  this  subsection  applies,  or, 
in  default  of  the  payment  or  recovery  of  any  such  sum  of 
money,  except  after  such  application  to  such  court  and 
such  notice  as  may  be  provided  for  by  rules  or  directions 
under  this  Act. 

This  subsection  shall  not  apply  to  any  sum  of  money  (other  than 
rent  not  being  rent  at  or  exceeding  fifty  pounds  per  annum)  due  ami 
payable  in  pursuance  of  a  contract  made  after  the  beginning  of  tin- 
fourth  day  of  August,  nineteen  hundred  and  fourteen. 

This  >ul>Mvt  ion  shall  apply  to  life  or  endowment  policies  i'or  an 
amount  not  exceeding  twenty  the  pounds,  or  paynn-nts  equivalent 
thereto,  the  premiums  in  n-piri  oi'  \\hieh  are  payable  at  not  longer 
than  monthly  intervals,  and  have  lieen  paid  for  at  least  the  two  years 
preceding  the  fourth  day  of  August,  nineteen  hundred  and  fourteen. 

('2)  If,  on  any  such  application,  the  court  to  which  the  application 
is  made  is  of  opinion  that  time  should  be  given  to  the  person  liable  to 
make  the  payment  on  the  ground  that  he  is  unable  immediately 
to  make  the  payment  by  reason  of  circumstances  attributable,  directly 
or  indirectly,  to  the  present  war,  the  court  may,  in  its  absolute  dis- 
cretion, after  considering  all  the  circumstances  of  the  case  and  the 
position  of  all  the  parties,  by  order,  stay  execution  or  defer  the 
operation  of  any  such  remedies  as  aforesaid,  for  such  time  and  subject 
to  such  conditions  as  the  court  thinks  fit. 

(3)  Where  a  bankruptcy  petition  has  been  presented  against  any 
debtor,  and  the  debtor  proves  to  the  satisfaction  of  the  court  having 
jurisdiction  in  bankruptcy  that  his  inability  to  pay  his  debts  is  due 
to  circumstances  attributable,  directly  or  indirectly,  to  the  present 
war,  the  court  may,  in  its  absolute  discretion,  after  considering  all 
the  circumstances  of  the  case  and  the  position  of  all  the  parties,  at 
any  time  stay  the  proceedings  under  the  petition  for  such  time  and 
subject  to  such  conditions  as  the  court  thinks  fit. 

1  &  2  Viet.  (4)  This  Act  shall  apply  to  all  proceedings  for  the  recovery  of 

c.  74.  possession  of  tenements  under  the  Small  Tenements  Recovery  Act, 

1838,  as  if  they  "were  in  all  cases  proceedings  for  the  payment  or 
recovery  of  a  sum  of  money  due  and  payable  on  account  of  rent. 

(5)  The  Lord   Chancellor   may   make  such   rules   and   give   siu-h 
directions  as  he  thinks  fit  for  the  purpose  of  giving  full  effect  to  this 
Act,   and  may,  by  those  rules  or  directions,   provide  for  any  pro- 
ceedings for  the  purposes  of  this  Act  being  conducted,  so  far  as  desir- 
able, in  private  and  for  the  remission  of  any  fees. 

(6)  The  powers  given  under  this  Act  shall  be  in  addition  to,  and 
not  in  derogation  of,  any  other  powers  of  any  court. 
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\ct  sliiill  affevf  any  right  or  power  of  pawn- 
kt-r.s  t4.  «  Ira  1   with  pledges,  or  v  ion 

remedies  of  a  creditor  in  the  case  of 

a  «uin  .  payable  l»y.  or  recoverable  from,   tin-  subject  of  a 

State  at  war  with  His  Majesty. 

stay  of  execution  or  of  other  proceedings,  and  any  jK>st- 
poneiiu'iit  of  the  operation  of  the  remedies  of  a  creditor,  which  has 
been  granted  or  ord.-red  by  any  court  since  the  commencement  of 
the  present  war  and  before  the  passing  of  this  Act  shall  be  as  valid 
as  if  '  had  bevn  in  ojHTation  when  the  stay  or  postponement 

granted  or  ordered. 


2.     (1)  This  Act  may  be  cited  as  the  Courts  (Emergency  Powers)  Short  title, 
Art.    1914.  application, 

(L'j   In  the  application  of  this  Act  to  Scotland  the  Court  of  Session  ai 

shall  b.-  substituted  for  the  Lord  Chancellor  ;  "  Act  of  Sederunt  "  shall 

:!>>titut«  ••!  for  ''  rules  ";  "a  petition  for  sequestration  "  shall  be 

substituted    fi.r    "•    bankruptcy    petition";     "diligence"   shall    be 

substituted  for  "  execution  "  :  and  "  decree  "  shall  be  substituted  for 

'  judgment   or  ordtT,"  and  shall  In-  deemed  to  include  any  warrant 

authorising  dilijri'iuv:  "  creditor  in  a  heritable  security  "  shall  be  sub- 

stituted for   ''  mortiM'-rev  "   and     "  proceedings     in    r»movings   and 

"  ejections  in  tin-  rase  of  subjects  k-t  at  a  rent  not  exceed  •  ty- 

•   pounds  "  shall  IK.-  substituted  for  "  proceedings  for  the  recovery 

"  or  possession  of  t.  •  mdn-  thv  Small   'IVnements  Recovery 

"Act,  1838." 

(3)  In  the  application  of  this  Art   t  .  Ireland  tla-  Lord  Chancellor 

•  1  shall  he  substituted  for  the  Lord  Chancellor. 

(4)  His  Maji  by  Order  in  Council,  at  any  time  determine 
operation  of  or  provide  that  this  Act  shall  have  effect 

subject  to  such  limitations  as  may  be  contained  in  the  Order;  but. 
subject  to  the  operation  of  any  such  Order  in  Council,  this  Act  shall 
have  effect  during  the  continuance  of  the  present  war,  and  for  a 
period  of  six  months  thereafter. 


CO!  RT8  POWERS    .  \MKNH\IF.NT.   ACT.   line. 

[647  G*>.  5,  m.  13.] 

An  Act  to  amend   the  Court*    (Ei  Powers)  Act,    1914,  in    A.D.  1918. 

relation  to  officers  and  men  in  His  Majesty's  Forces. 

[17th  May,  1916.] 

1.  Modification  of  principal  Act  a$  retpect*  msmbert  of  Hi* 
Ma  jetty*  t  forces. — TTie  Courts  (Emergency  Powers)  Act,  1914  (4  &  5 
Oeo.  5,  c.  78)  (hereinafter  referred  to  as  the  "  principal  Act  "),  shall 


542  PRINCIPAL     STATUTES. 

have  effect  in  favour  of  officers  and  men  of  His  Majesty's  forces,  with 
the  following  modifications,  that  is  to  say:  — 

(a)  Sub-section   (1)   of  section  one   shall  apply  to   any    sum   of 

money  due  and  payable  in  pursuance  of  a  contract  made 
before  the  commencement  of  this  Act,  whether  such  con- 
tract was  made  before  or  after  tin-  heirinning  of  the  fourth 
day  of  August  nineteen  hundred  and  fourteen  : 

(b)  The  discretionary  powers  conferred  upon  the  courts  by  sub- 

sections (2)  and  (3)  of  section  one  may  be  exercised 
although  the  debtor's  inability  to  pay  may  not  be  due  ti> 
cm-urns'  tributable  directly  or  indirectly  to  the 

present  war. 

2.  Powtr  of  count i/  courts  tn  drtmnine  leases  to  members  of  His 
h/x  forct-x. — Any  officer  or  man  of  His  Majesty's  forces  \\}\»  is 
the  tenant  of  any  premises  under  a  tenancy  from  year  to  year,  or  for 
any  longer  i>erio<l.  may  apply  t<>  the  county  court,  or  in  Scotland 
the  sheriff  court,  for  the  district  in  \\hi.h  he  usually  resides,  or  in  which 
such  premises  are  situ.v  h  manner  as  may  be  prescribed  by 

rules  or  directions  under  the  principal  A.-.t,  for  leave  to  determine 
such  tenancy,  and,  upon  any  such  application  being  made,  the  court 
may,  in  its  absolute  duoretion,  after  considering  all  the  circumstances 
of  the  case  and  the  position  of  all  the  parties,  by  order  authorise  the 
applicant  to  determine  the  tenancy  by  such  notice  and  upon  such 
conditions  as  the  court  thinks  fit,  and  thereupon  such  tenancy  may, 
notwithstanding  any  provision  in  the>  tenancy  agreement  or  lease, 
be  determined  accordingly. 

8.  Short  titlr  and  commencement. — (1)  This  Act  may  be  cited  as 
the  Courts  (Emergency  Powers)  (Amendment)  Act,  1916,  and  shall 
be  read  with  the  principal  Act ;  and  the  principal  Act,  the  Courts 
(Emergency  Powers)  (Ireland)  Act,  1914  (5  &  6  Geo.  5,  c.  19),  and 
this  Act  may  l>e  cited  together  as  the  Courts  (Emergency  Powers) 
Acts,  1914  and  1916. 

(2)  This  Act  shall  have  effect  as  from  the  eleventh  day  of  April 
nineteen  hundred  and  sixteen,  and  shall  l>e  deemed  to  have  been 
in  operation  as  from  that  date. 


<  nl.TRTS  (EMERGENCY  POWERS)  (No.  2)  ACT,  1916. 
[6  &  7  GEO.  5,  CH.  18.] 

A.I).  lOlfi.    An  Act  to  give  to  Courts  in  connection  with  the  present  War  further 

powers  of  Granting  Relief. 

[1st  June,  1916.] 

1.  Amendment  of  principal  Act  as  to  mortgagees  and  companies. — 
(1)  In  sub-section  (1)  of  section  one  of  the  Courts  (Emergency  Powers) 
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Act,  I'.H-t  (445  Geo.  5,  c.  78),  (hereinafter  referred  to  as  the  prin- 
cipal  Act)— 

tin*  expression  "  enter  into  possession  "  shall  include  the 
appointment  of  a  receiver  of  mortgaged  property  ;  and 

tin-  provisions  r«-Iating  to  foreclosure  shall  extend  to  the 
institution  of  proceedings  for  foreclosure  or  for  sale  in  lieu 
of  foreclosure  ;  and 

expression  "  a  in  in  possession  "  shall  include  a 

HID'  rho   Wl'oiv   the  passing  of  tin-   principal   Act 

appointed  a  receiver  who  is  still  in  possession  or  receipt  of 
the  rents  ami  profits  of  the  niortira'-'ed  •  Imt  shall 

not  include  a  mortgagee  of  projKTty  other  than  land  or 
some  otlier  interest  in  land,  except  in  any  case  where  the 
power  of  sale  had  arisen  and  notice  of  intended  sale  had 
been  given  prior  to  the  fourth  day  of  August  nineteen 
hundred  and  fourteen. 

(2)  Where   a  petition  has.    whether   before  or  after  the   passing 
of  this  Act,  been  presented  for  the  winding  up  of  any  company,  the 
court  shall  have  the  like  discretion  as  to  staying  proceedings  under 
the  petition  as  by  sub-section  (3)  of  section  one  of  the  principal  Act 
is  conferred  on  courts  having  jurisdiction  in  bankruptcy  in  relation 
to  liankruptcy  proceedings. 

(3)  This  section   sh-dl    have  effect   as   and   from   the  twenty-fifth 
day  of  May  nineteen  hundred  and  sixteen,  and  shall  be  deemed  to 

!>een  in  operation  as  from  that  date. 

2.  Poire r  of  rnnnft/  court  to  remove  restriction*  imposed  by  5  (k 
6  Geo.  5,  c.  97,  *.   1  (2).     [This  section   is  now  repealed.     See  sect. 

•he  Act  of  1017.] 

3.  Prttrrr  to    court    to   suspend   period  for   prescription   running 

"f. — Where  on  the  application  of  a  person  entitled  to 
build  on  any  site  it  is  proved  to  the  "ii  of  such  court  as  may 

be  provided  by  rules  or  directions  under  the  principal  Act  — 

(a)  that  that  person  is  prevented  from  erecting  a  building  on  the 

site  by  reason  of  circumstances  attributable  directly  or 
indirectly  to  the  present  war,  or  that  in  the  opinion  of 
the  Treasury  or  of  the  Minister  of  Munitions  it  is  desirable 
in  the  national  interests  that  he  should  not  erect  such  a 
building  during  the  present  war :  and 

(b)  that   in  consequence  of  the  delay  in  erecting  such  building 

there  is  danger  of  a  right  to  light  being  acquired  by 
prescription  in  respect  of  any  adjoining  or  neighbouring 
premises, 

the  court  may  in  its  absolute  discretion,  after  considering  all  the 
circumstances  of  the  case  and  the  position  of  all  the  parties,  by  order 
declare  that  a  period,  commencing  at  such  date  not  earlier  than  the 
\  -fifth   d  \\-.\\  nineteen   hundred   and  sixteen  and  ending 

at  such  date  not  later  than  six  months  after  the  termination  of  tho 
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present  war  as  may  be  fixed  by  the  court,  shall  be  excluded  in  com- 
puting the  period  of  the  enjoyment  of  light  required  for  the  pur- 
pose of  obtaining  a  prescriptive  rii:ht  whether  under  the  Prescription 
Act,  1832  (2  A  3  Will.  4,  c.  71),  or  otherwise. 

4.  Short  title,   construction  <  nt. — (1)   This   Act  may  be 

cited  as  the  Courts  (Kn  I'l-wers)  (No.  2)  Act,  1916,  and  save 

as  otherwise  expressly  provided  slmll  be  construed  as  one  with  the 
principal  Act,  :m<l  th«  \  Powers)  Acts,  1914  and 

1916,  and  this  Act  may  In-  cited  together  as  the  Courts  (Emer 
Powers)  Acts,  1914  to  1916. 

(2)  Sub-section  (1)  of  section  one  and  sections  two  and  three  o! 
this  Act  shall  not  apply  to  Scotland. 


COURTS  (EMERGENCY  POWERS)  ACT,  1917. 
[748  GBO.  6,  CH.  25.] 

A.I).  1917.  An  Act  to  amend  the  Courts  (Emergency  Powers)  Acts,  1914  to  1916, 
and  the  Increase  of  Rent  and  M<>i  ILML'I'  Interest  (Wnr  Restrictions) 
Act,  1915,  and  to  grant  relief  in  connexion  with  the  present  War 
from  liabilities  and  <li>i|nalificati<>ns  arising  out  of  certain  con- 
tracts. [10th  July,  1917.] 

1.  I'mirr*  of  court  tn  *ii</irnd  or  annul  certain  contract*. — 
(1)  Where  uj>on  an  application  by  any  party  to  a  contract  for  the 
construction  of  any  building  or  work  or  for  the  supply  of  any  materials 
for  any  building  or  work  entered  into  l>efore  the  fourth  day  of 
August,  nineteen  hundred  and  fourteen,  the  court  is  satisfied  that, 
owing  to  the  prevention  or  restriction  of,  or  the  delay  in,  the  supply 
or  delivery  of  materials,  or  the  diversion  or  insufficiency  of  labour, 
occasioned  by  the  present  war,  the  contract  cannot  be  enforced  accord- 
ing to  its  terms  without  serious  hardship,  the  court  may,  after  con- 
sidering all  the  circumstances  of  the  case  and  the  position  of  all  the 
parties  to  the  contract  and  any  offer  which  may  have  been  made  by 
any  party  for  a  variation  of  the  contract,  suspend  or  annul  the 
contract  or  stay  any  proceedings  for  the  enforcement  of  the  contract 
or  any  term  thereof  or  any  rights  arising  thereunder  on  such  con- 
ditions (if  any)  as  the  court  may  think  fit. 

For  the  purpose  of  this  sub-section  where  an  offer  made  before 
the  fourth  day  of  August  nineteen  hundred  and  fourteen  was  binding 
on  a  contracting  party  if  accepted  within  a  specified  period  expiring 
after  that  date  and  was  so  accepted  after  that  date,  the  contract 
shall  be  deemed  to  have  been  entered  into  before  that  date. 

(2)  Where,  upon  an  application  by  any  party  to  any  contract 
whatsoever,  the  court  is  satisfied  that,  owing  to  any  restriction  or 
direction  imposed  or  given  by  or  in  pursuance  of  any  enactment 
relating  to  the  defence  of  the  realm  or  any  regulation  made  there- 
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under.  or  owinir  tn  tin-  acquisition  or  us.',  1>\-  ,,r  on  behalf  of  the 
Crown  for  the  purposes  of  the  pie-ent  war  of  any  ship  or  other 
pn>|*-rty,  any  term  oi'  (lie  contract  cannot  b<»  enioived  without  D 
hardship,  the  court  may,  after  considering  the  circiim-tances  of  the 
mil  tin-  position  of  tin-  parties  to  tin-  contract  ami  any  offer 
which  may  have  Keen  mad.-  l>y  any  party  for  the  variation  of  the 
contract.  Misprint  or  annul  the  contract  or  stay  any  proc4v<lin<:>  for  the 
enforcement  oi'  the  contract  or  any  terra  thereof  or  any  rights  arising 
thereunder  on  such  condition^  (if  any)  as  the  court  may  think  tit. 

This  sub-section  shall  apply  to  any  obligation  relating  to  the  supply 
of  water,  heat,  light,  traction  or  power  arising  under  any  Act  of 
Parliament,  or  order  having  the  force  of  an  Act  of  Parliament,  in  like 
manner  as  it  applies  to  a  contract,  except  that  it  shall  not  he  lawful 
for  the  court  to  annul  any  such  obligation. 

(3)  This  section  shall  be  construed  as  one  with  the  Court*  (Emer- 
gency Powers)  Act,  1914  (4  &  5  Geo.  5,  c.  78). 


2.  Ji'fiff   in    respect  of  certain  conf  rtirt  IKI!  oWi'/ntio//*.  —  Where, 
by  virtue  of  any  contract  of  tenancy,  any  person  is  bound  to  do  or 
abstain  from  doing  or  is  under  any  liability  if  he  abstains  from  doing 
or  does  any  act  or  thing,  and  by  virtue  of  any  enactment  relating 
to  the  defence  of  the  realm  or  any  regulation  made  thereunder  the 
doinL'  of  such  actor  thing  is  wholly  or  partially  restricted  or  ordered, 
he  shall  not,  during  the  continuance  of  the  contract  or  on  or  after  the 
termination  thereof,  be  liable  to  any  mandatory  order  or  any  injunc- 
tion or  interdict  in  respect  of  such  act  or  thing,  or  be  liable  to  pay 
any  sum  of  money  or  incur  any  forfeiture  or  other  penalty  in  respect 
of  the  failure  to  do  or  the  doing  of  such  act  or  thing,  if  and  in  BO  far 
as  the  failure  to  do  or  tin-  doin<r  of  such  act  or  thing  is  attributable 
to  compliance  with  such  restriction  or  order  as  aforesaid  : 

Provided  that  the  relief  afforded  by  this  provision  from  the 
obligation  to  do  any  such  act  or  thing  in  consequence  of  such  a  restric- 
tion as  aforesaid  shall  be  subject  to  the  following  provisioi 

(a)  If  the  restriction   is   removed  during  the  currency  of   the 

contract  the  obligation  shall  be  fulfilled  as  soon  as  may 
be  after  the  restriction  IB  removed; 

(b)  If  the  restrict  ion  has  not  l>een  removed  before  the  termina- 

tion of  the  contract  the  person  to  whom  the  relief  is  given 
shall  be  liable  to  pay  as  damages  a  sum  not  exceeding  the 
ndituie  (if  any)  which   would  have  been  entailed  by 
the  fulfilment  of  the  obligation. 

3.  AWiV/   from    lifihf/ifi/    ?/•///•»    fnfftfnirnt    nf  rnntrnrt    intrrfrrfd 

irifh    f>i/  nrfinii    of   f,'»r,  niinmt   tl>  /mrtiin  nt        Where,    In-for, 

the  passing  of  this  Act.  the  non-fulfilment  of  any  contract  (not  being 
a  contract  of  tenancy)  was  or  is  due  to  the  compliance  on  the  part  of 
any  person  \\ith  any  requirement,  regulation,  order,  or  restriction  of 
any  fJovernment  department  or  of  a  competent  naval  or  military 
authority  made,  issued,  given,  or  imposed  for  purjioses  connected  with 
the  present  war,  or  with  any  direction  or  advice  issued  or  given  by 
I  s 
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any  Government  department  with  the  object  of  preventing  trans 
actions  which,  in  the  opinion  of  the  department,  would  or  might  be 
contrary  to  national  interests  in  connection  with  the  present  war. 
proof  of  that  fact  shall  be  a  good  defence  to  any  action  or  proceeding 
in  respect  of  the  QOn-fulfilmenl  of  the  contract.  A  certificate  by 
the  appropriate  Government  department  shall  be  sufficient  evidence 
that  such  direction  or  advir,  ied  or  given  and  with  such  object 

a*  aforesaid. 


4.  Power  to  iin-f/if  [in  in  in  ma  on  If  ages  for  21  years  or  u 

—  (1)  Sub-section  (2)  of  section  one  of  the  Increase  of  Kent  and 
Mortgage  Interest  (War  Restrictions)  Act.  l!)l.r),  shall  not  apply  to  a 
leaeeof  a  dwelling-house  for  a  term  of  twenty  mi.-  years  or  upwards. 

(2)  Section  two  (,f  the  Courts  (KmerL'eney   Powers)  (No.   2)  Act, 
1916  (6  &  7  <  hereby   repealed. 

5.  Provision*  (U   f<>  sums  ninth    irnmn  rnlili    l,i/   .")    <f-  C>    (,'tn.    5,    r. 

97.  —  (1)  Where  any  sum  has,  whether  before  or  after  the  passi 
this  Act,  been  paid  on  account  of  any  rent  or  mortL'a.L'e  intent  .  l>eiii'_r 
a  sum  which  by  virtue  of  the  Increase  of  Rent  and  Morturage  Interest 
(War  Restrictions)  Act,  1915,  would  have  been  irrecuverahle  by  tin- 
landlord  or  mortgagee,  the  sum  so  paid  shall  at  any  tinn-  \si1hin  six 
months  after  the  date  of  payment,  or,  in  the  case  of  a  payment  made 
before  the  passing  of  this  Act.  within  six  months  after  the  passing 
thereof,  be  recoverable  from  the  landlord  or  mortgagee  who  reeehed 
th<-  payment  or  his  legal  personal  representative  by  the  tenant  or 
mortiML'or  by  whom  it  was  paid,  and  may.  without  prejudice  to  any 
other  method  of  recovery,  be  deducted  by  such  tenant  or  uiortiraL'or 
from  any  rent  or  interest  payable  within  such  six  months  by  him  to 
such  landlord  or  mortgagee. 

(2)  If  any  person    in  any   rent   book  or   similar   document  makes 
an  entry  showing  or  purporting  to  show  any  tenant  as  being  in  at  rear 
in  respect  of  any  sum  which  by  virtue  of  the  said  Act  is  irrecoverable. 
or  if,  where  any  such  entry  has  before  the  passing  of  this  Act  been 
made  by  or  on  behalf  of  any  landlord,  the  landlord,  -on  being  re- 
quested by  or  on  behalf  of  the  tenant  so  to  do,  refuses  or  neglects 
to  delete  the  entry,  he  shall  on  summary  conviction  In.-  liable  to  a  fine 
not  exceeding  ten  pounds. 

(3)  This  section  shall  be  construed  as  one  with  the  Increase  of 
Rent  and  Mortgage  Interest  (War  Restrictions)  Act,  1915. 

6.  Exclusion-  of  judgments  in  fiction*  of  tort  front   serf  inn   one 
(1)  (a)  of  4  <k  5  Geo.  5,  c.  78.  —  The  provisions  of  section  one,   sub 
section  (1)  (a)  of  the  Courts  (Emergency  Powers)  Act,  1914,  shall  not 
apply  to  any  judgment  or  order  for  recovery  or  payment  of  any  sum 
of  money  or  costs  given  or  made  in  any  action  of  tort,  or  in  Scotland 
in  any  action  of  reparation  founded  on  delinquency,  whether  before 
or  after  the  commencement,  of  this  Act. 

7.  Provision  as  to  leases  at  less  than  rack  rent.  —  In  sub-section  (6) 
of  section  two  of  the  Increase  of  Rent  and  Mortgage  Interest  (War 
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Restrictions)  Act,   I'.<1."»,  \\hich  relates  to  tenancies  at  lens  than  rack 
Hit    \\onl  "  standard  "  shall  be  omitted,  and  at  the  end  of  the 

•  tion    then-   shall    IK-    in>i-it«-«l    tin-    following  \\onls.    "  ami    this 
"  Act  shall  apply  in   respect  of  such  <1  wi-lling-nouse  as  if  no  such 
r  had  ever  existed." 

8.  .(  i>i>ti<-ntit>n  <>/  sub  arrtion  (1)  of  section  one  of  4  <k  5  Geo.  5, 

•-.*  and  goldisrs.  —  The  Courts  (Emergency  Powers)  Act, 
I'.'l  1.  shall  have  effect  in  favour  of  officers  and  men  of  His  Ma 

•  •s    with    tin-   following   modification    (that  is  to   say)  — 

Sub-section  (1)  of  section  one  shall  apply  to  any  sum  of  money 
<lue  and  payable  in  pursuance  of  a  contract  made  before  the 
officer  or  man  has  joined  His  Majesty's  Forces. 

9.  If  cliff  from   disqualification    for     membership    of   Houte   of 
('(tminnii.t   in    crrtuin   rase«.  —  (1)  Whereas   by   reason   of   the  emer- 
L'encu-s  <>t'  the  present  war  members  of  the  Commons  House  of  Parlia 
mi-lit   have  soim-times  been,  or  may  hereafter  be,  required  to  supply 
property  to,  or  to  permit  the  use  thereof  by.  a  Government  depart- 
iiii-nt    for    purposes    coimerte.l    with    the    present    war,   it   is   hereby 
ileclaivil  that   none  of  the  provisions  of  the  House  of  Commons  (Dis- 
qualification)  Act,    1782  (22  Geo.    3,   c.    45),    or  of  the   House  of 
Commons  (Disqualifications)  Act,  1801   (41  Geo.   3,  c.   52),  shall  be 

••ued  so  as  to  extend  to  a  contract  or  agreement  entered  into 
during  tin-  present  war  as  to  the  price  or  compensation  to  be  paid 
for  any  pmp.-ity  ><i  iv<]uisitio!ie(l  or  taken  or  as  to  any  other  terms 
on  whirh  any  pniju-rty  so  requisitioned  or  taken  is  to  be  1 

or  supplied. 

This  section  shall  not  affect  any  legal  proceedings  institut<-«l 
before  the  twenty-first  day  of  February  ,  nineteen  hundred  and 
M  \t-nteen. 


10.  Xhort  titff.  —  This  Act  may  be  cited  as  the  Courts  (Emer- 
LM-II.-V   I1.  •  .    1!H7. 


INCHKAsr    01     IM'NT    AND   MORTGAGE  IN'I  KIM :sT   (WAR 
IM'STRICTIONS)  ACT,  1915. 

[546  GKO.  5,  ni.  97.] 

An  Act  to  restrict,  in  «-<>nn«-rtion  with  the  present  War,  the  Increase    A.D.  1915. 
of  the  Rent  of  Small    Dwelling  houses   am)    the   Increase  of  the 
Rate  of  Interest  on,  and  the  Calling  in  of,  Securities  on  such 
Dwelling-houses.  [23rd  December,  1916.] 

1.  llrstriciion  on  raising  rent  or  rate  of  mortgage  intsmt. — 
(I)  Where  the  rent  of  a  dwelling-house  to  which  thi«  Act  applies,  or 
th<-  rate  of  interest  on  a  mortgage  to  whirh  this  A<  t  applies,  has  be* 

the  commencement  of  the  present  war,  or  is  hereafter  during 
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the  continuance  of  this  -  used  above  the  standard  ront  or  the 

Htandanl  rate  of  interest  as  lu-i   in.ifter  define!,  tin-  amount  by  which 
the  rent  or  interest  payable  exceed*  tin-  amount  which   would  haw 
been  payable  had  the  increase  not  been  made  shall,  notwithstanding 
any  agreement  to  the  contrary,  be  irrecov*  raliU- : 
Provided  that — 
(i)   This    sub-section    shall    not    apply    to   any    rent    or    i 

interest  whi  •  tin-     twenty  fifth   of 

Mindrod  and   tiftoen  ;   and 

(ii)  Where    tin-   landlord    lias    sine*   the    commencement    of    the 
^ont  war  incurred,  or  during  the  continuance  of  this 
Act  incuni,  exjH'iiditi:-  rural 

altenition  of  11  dwelling  house  (not  including  evpenditu: 
decoration  or  repairs),  an  incn-aw  of  •  •••  not 

exceeding   six   per   cent,    prr    annum    «.n   the  amount    go 
expended  shall  not  be  deemed  to  be  an   increase    t.  ..•  tin 
puq>ose8  of  this  A<-t  ;   and 
(iii)  Any  transfer  to  a  truant    of   any   burden    or    liability 

isly  borne  by  the  landlord  shall  for  t !,.    purpo-es  of  this 
Act  be  treated  as  .m  alt. -ration  of  rout,  and  when-,  as  the 

result    of   sin-h   a    '  which   a  dwrllin^- 

house  is  held  an-  on  thr  whol«-  less  favour. iM.-  to  the  tenant 
than  tlie  previous  terms  the  rent  shall  be  deemed  to  be 
increased,  whether  or  not  the  sum  periodically  pnyaUf 
liy  way  of  rent  is  increased,  and  any  increase  of  n-nt  in 
respect  of  any  transfer  to  a  landlord  of  any  Uurden  or 
liability  -!y  borne  by  the  tenant  where,  as  tin- 

ilt    of   such   transfer,    the   terms   on    which    a   dwelling 
house  is  held   an-  on   the  whole  more  favourable  to   the 
tenant  than  the  pre\  n*  shall  be  deemed  not  to 

be  an  increase  of  rent  for  the  purposes  of  this  Act,  and 
if  any  question  arises  under  this  |,i,,\  is,,  th"  <|uestioii  shall 
IK-  determined  by  the  county  court,  whose  decision  shall 
be  final  and  conclusive  ;  and 

(iv)  Where  the  landlord  pays  the  rates  chargeable  on,  or  which 
but  for  the  enactments  relating  to  compounding  would  4> 
chargeable  on,  the  occupier  of  any  dwelling  house,  an 
increase  of  the  rent  of  the  dwelling-house  shall  not  be 
deemed  to  be  an  increase  for  the  purposes  of  this  Act  if 
the  amount  of  the  increase  does  not  exceed  any  increa 
the  amount  for  the  time  being  payable  by  the  landlord 
in  respect  of  such  rates  over  the  corresponding  amount 
paid  in  respect  of  the  yearly,  half  yearly  or  other  period 
which  included  the  third  day  of  August  nineteen  hundred 
and  fourteen,  and  for  the  purposes  of  this  proviso  the 
expression  "  rates  "  includes  water  rents  and  charges;  and 

(v)  Where  the  rate  of  mortgage  interest  has  been  increased  in 
compliance  with,  or  in  consequence  of,  a  notice  in 
writing  demanding  either  repayment  of  the  mortgage  or  an 
increased  rnto  of  interest  given  prior  to  the  fourth  day 
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of  August  nineteen  hundred  and  fourteen,  such  increase 
shall  not  be  deemed  to  be  an  increase  for  the  purposes  of 
this  Act;  and 

(vi)  Wherever  an  increase  of  rent  is  by  this  Act  permitted,  no 
such  increase  shall  be  due  or  recoverable  until  the  expirv 
of  four  dear  weeks  after  the  landlord  has  served  upon  the 
tenant  a  notice  in  writing  of  his  intention  to  increase  the 
rent,  accompanied — 

(a)  where  the  increase  of  rent  is  on  account  of  such 
expenditure  as  is  mentioned  in  proviso  (ii)  to  this  sub- 
ion,   by  a  statement  of  the  improvements  or  altera- 
tion^ effected  and  of  their  cost ;  and 

(b)  where  the  increase  of   rent  is  on  account  of  an 
increase  in  rates,  by  a  statement  showing  particulars  of 
the*  increased  amount  charged  in  respect  of  rates  on  tlie 
dwelling-house  ;    and 

(c)  where  such  a  notice  has  been  served  on  any  tenant 
the  increase  may  be  continued  without  service  of  any  fresh 
notice  on  any  subsequent  tenant. 

(2)  A   person   shall   not  in   consideration   of  the  grant,    renewal, 
or  continuance  of  a  tenancy  of  any  dwelling-house  to  which  this  Act 
applies  require  the  payment  of  any  tine,  premium,  or  other  like  sum 
in  addition  to  the  rent,  and  where  any  such  payment  has  been  made 
in  respect  of  any  such  dwelling-house  after  the  twenty-fifth  day  of 
November  nineteen  hundred  and  fifteen,  then  the  amount  shall  be 
recoverable  by  the  tenant  by  whom  it  was  made  from  the  landlord., 
and   may   without   prejudice   to   any  other   method   of   recovery   be 
deducted  from  any  rent  payable  by  him  to  the  landlord,  but  this 
provision  shall  not  apply  to  any  payment  under  an  agreement  entered 
into  before  the  fourth  day  of  August  nineteen  hundred  and  fourteen. 

(3)  No  order  for  the  recovery  of  possession  of  a  dwelling-house 
to  which  this  Act  applies  or  for  the  ejectment  of  a  tenant  therefrom 
shall   be  made  so  long  as  the  tenant  continues  to  pay  rent  at  the 
agreed  rate  as  modified  by  this  Act  and  performs  the  other  conditions 
of  the  tenancy,  except  on  the  ground  that  the  tenant  has  committed 
waste  or  has  been  guilty  of  conduct  which  is  a  nuisance  or  an  annoy- 
ance to  adjoining  or  neighbouring  occupiers,  or  that  the  premises  are 
reasonably  required   by  the  la  ml  lord    for  the  occupation   of   himself 
or  some  other  person  in  his  employ,  or  in  the  employ  of  some  tenant 
t'l-Miu  him,  or  on  some  other  ground  \\liirh  may  be  dvrmrd  satistar'' 
by  the  court  making  such  order,  and  where  such  order  hae  been  made 
but  not  executed  before  the  passing  of  this  Act  the  court  by  which 
the  order  was  made,   if  it  is  of  opinion  that  the  order   would   not 
have  been  made  if  this  Act  had  been  in  operation  at  the  date  of  the 
making  of  the  order,  nuiy  rescind  or  van-  tin-  order  in  mu-h  manner  as 
the  court  may  think -fit  for  the  purpose  of  giving  effect  to  this  Act. 

(4)  It  shall  not  be  lawful  for  any  mortgagee  under  a  mortgage 
to  which  this  Act  applies,  during  the  continuance  of  this  Act,  and  so 
long  as  interest  at  the  standard  rate  is  paid  and  is  not  more  than 

uty-one  days  in  arrear,  and  the  covenants  by  the  mortgagor  (other 
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than  the  covenant  for  the  repayment  of  the  principal  money  secured) 
are  performed  and  observed,  and  so  long  as  the  mortgagor  keep*  tin 
property  in  a  proper  state  of  repair  and  pays  all  interest  and  instal- 
ments of  principal  recoverable  under  any  prior  encumbruioe,  to  rail 
in  his  mortgage  or  to  take  any  steps  for  exercising  any  right  of  fore- 
closure or  sale,  or  for  otliei  \\  ise  enforcing  his  security  or  for  recovering 
the  principal  money  thereby  secured: 

Provided  that  this  provision  shall  not  apply  to  a  mortgage  where 
the  principal  money  secured  thuivhy  is  repayaMv  l>\  means  <>t  periodi 
cal  instalments  extending  over  a  term  of  not  less  than  Un  yvars  from 
the  creation  of  the  mortgage,  nor  shall  this  provision  affect  any  power 
of  sale  exercisable  by  a  mortgagee  who  was  at  the  twenty-fifth  day  of 
Novemln.'!-  nineteen   hundred   and   fifteen   a    niMrt«_'air«'r   in   pos.s, 
or  in  cases  where  the  mortgagor  o-n-ents  to  the  exercise  by  tin-  inort 
gagee  of  the  power*  conferred  by  the  mortga: 

Provided  also  that  if,  in  the  case  of  a  mortgage  of  a  leasehold 
interest,  the  mortgagee  satisfies  tin-  county  court  that  his  sev.urity  is 
seriously  diminishing  in  value  or  is  otherwise  in  jeopardy,  and  that 
for  that  reason  it  is  reasonable  that  the  mortgage  should  be  railed 
in  and  enforced,  the  court  may  by  order  authorise  him  to  call  in  and 
enforce  the  same,  and  thereupon  this  sub-section  shall  not  apply  to 
such  mortgage. 

2.  Interpretation  and  application. — (1)  For  the  purposes  of  this 
Act  except  where  the  context  otherwise  requires  :  — 

(a)  The  expression  "  standard  rent  "  means  the  rent  at  which 

the  dwelling-house  was  let  on  the  third  day  of  August 
nineteen  hundred  and  fourteen,  or,  where  the  dwelling- 
house  was  not  let  on  that  date,  the  rent  at  which  it  was 
last  let  before  that  date,  or,  in  the  case  of  a  dwelling- 
house  which  was  first  let  after  the  said  third  day  of 
August,  the  rent  at  which  it  was  first  let : 

(b)  The  expression  "  standard  rate  of  interest"  means  in  the 

case  of  a  mortgage  in  force  on  the  third  day  of  August 
nineteen  hundred  and  fourteen,  the  rate  of  interest  pay- 
able at  that  date,  or,  in  the  case  of  a  mortgage  created 
since  that  date,  the  original  rate  of  interest : 

(c)  The  expression  "  rateable  value  "  means  the  rateable  value 

on  the  third  day  of  August  nineteen  hundred  and  fourteen, 
or,  in  the  case  of  a  house  or  part  of  a  house  first  assessed 
after  that  date,  the  rateable  value  at  which  it  was  first 
assessed : 

(d)  The  expressions  "  landlord,"  "  tenant,"  "  mortgagee,"  and 

"  mortgagor  "  include  any  person  from  time  to  time 
deriving  title  under  the  original  landlord,  tenant,  mort- 
gagee, or  mortgagor : 

(e)  The  expression  "mortgage  "   includes  a  land  charge  under 

the  Land  Transfer  Acts,  1875  (38  &  39  Viet.  o.  87)  and 
1897  (60  &  61  Viet.  c.  65). 
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I  apply  to  a  house  or  a  part  of  a  house  let  as 
dwelling  when-,  sin  -)i  h-tt.nr_r  «1<«««  not  inelude  any  lau.l  other 
than  th.-  site  of  tin-  dw  clling-house  and  a  garden  or  other  premises 
\\ithin  the  eurtilage  of  the  dwelling-house,  ami  where  either  the 
annual  amount  of  the  standard  rent  <>r  the  rateable  value  of  the  house 
or  part  of  the  house  does  not  e\.-«i-d  — 

(a)  in  the  case  of  a  house  situate  in  the  metropolitan  police  dis- 

trict,   including  therein  the  city  of  London,   thirty-five 

pounds; 

(1))  in  the  case  of  a  house  situate  in  Scotland,  thirty  |-mmU  :  and 
(c)  in  the  case  of  a  house  situate  elsewhere,  twenty-six  pounds  ; 

and  e\vi  -y  such  house  or  part  of  a  house  shall  be  deemed  to  be  a 
dwelling  house  to  which  this  Act  applies:  Provided  that  this  Act  shall 
not  apply  to  a  dwelling-hou.se  let  at  a  rent  which  includes  payments  in 
respect  of  board,  attendance,  or  use  of  furniture. 

tor  the  purpose  of  determining  the  standard  rent  or 
rateuMe  value  of  a  dwelling-house  to  which  this  Act  applies,  it  is 
necessary  to  apportion  the  rent  at  the  date  in  relation  to  which  th«- 

staitdird    rent     U    to    lie    fixed    or    the    rateaHe    \alue    of    the    pi" 

in  which  that  dwelling-house  is  comprised,  a  county  court  may,  on 
application  l>y  ilther  party,  make  such  apportionment  as  seems  just, 
and  the  decision  of  the  court  as  i<>  the  amount  to  be  apportioned  to 
the  dwelling-home  shall  be  final  and  conclusive. 

i  1)  Subject  to  the  provisions  of  this  Act,  this  Act  shall  apply  to 
every  inortL'aL'e  where  the  mort^a^'d  property  consists  of  or  comprises 
one  or  more  dwelling  hou-e>  to  which  this  Act  applies,  or  any  interest 
therein  except  that  it  shall  not  apply  — 

to  any  mortgage  comprising  one  or  more  dwelling-houses  to 

which  this  Act  applitv.  ami  other  land  if  the  raU-ahle  value 

ich  dwelling-houses  is  less  than  one  t<-nth  of  the  rate- 

able  value  of  the   whole  of  the  land   comprised  in  the 

•  rtgage  ;    or 

(b)  to  an  equitable  charge  by  i  title  deeds  or  otherwise. 

(5)  Where  this  Act  has  become  applicable  to  any  dwelling-house 
or  any  mortgage  thereon  it  shall  continue  to  apply  thereto  whether 
or  not  the  dwelling-house  continues  to  be  a  dwelling-house  to  which 
this  Act  applies. 

(6)  Where  the  rent  payable  in  respect  of  any  tenancy  of  a  dwell- 
ing-house is  less  than  two  thirds  of  the  rateable  value  thereof,  this 
Act  shall  not  apply  to  that  rent  or  tenancy  nor  to  any  mortgage  by 
the  landlord  from  whom  the  tenancy  is  held  of  his  interest  in  the 
dwelling-house,  and  this  Act  shall  apply  in  respect  of  such  dwelling- 
house  as  if  no  such  tenancy  existed  or  had  ever  existed. 


section   it   printed   M   amended    by   sect.    7   of   the  Courta 
(Kraergency  Powers)  Act,    1917.] 


3.  KitJes  at  to  procedure  .  —  The  Lord  Chancellor  may  make  such 
rules  and  give  such  directions  as  he  thinks  fit  for  the  purpose  of 
giving  effect  to  this  Act,  and  may  by  those  rules  or  directions  provide 
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for  any  proceedings  for  the  purposes  of  this  Act  being  conducted  so 
far  as  desirable  in  private  and  for  the  remission  of  any  : 

4.  Application  to  &  cut  la  ml    and    Ire/and. — (1)   This   Act   shall 
apply  to  Scotland,  subject  to  the  following  modifications :  — 

"Mortgage  and  iucumbrance  "  mean  a  herit,-il>le  security; 
"fine"  means  grassum  or  consideration  other  th:m  rent; 
"mortgagor"  and  "mortgagee"  mean  respectively  the 
debtor  and  the  creditor  in  a  heritable  security;  "  covenant  " 
means  obligation:  "  n  property  "  mean.-  the  ln-rit 

able  subjects  or  subjects  included  in  a  heritable  security ; 
"  rateable  value "  means  yearly  value  according  to  the 
valuation  roll ;  "  rateable  value  on  the  third  day  of  August 
nineteen  hundred  and  fourteen  "  means,  yearly  value  accord- 
ing to  the  valuation  roll  for  the  year  ending  lifteenth  day 
of  May  nineteen  hundred  and  fifteen;  "  assessed"  means 
entered  in  the  valuation  n-11  ;  "Committed  waste"  means 
"  wilfully  destroyed  the  property  ":  "  land  "  means  lands 
and  heritages;  "enactments  relating  to  compounding"  in- 
clude the  IIou>e  letting  and  Rating  (Scotland)  Act,  1911 
(1  A  2  Geo.  5,  c.  53) ;  "  rate  "  means  assessment  as  delined 
in  the  last -mentioned  Act;  "  Lord  Chancellor  "  means  the 
Court  of  Session;  "rules"  means  act  of  sederunt :  and 
"county  court"  means  the  sheriff. 

(2)  This  Act  shall  apply  to  Ireland  subject  to  the  following  modi- 
fications :  — 

(a)  A  reference  to  the  Lord  Chancellor  of  Ireland  shall  be  sul. 

stituted  for  the  reference  to  the  Lord  Chancellor  ; 

(b)  The  expression  •    mortgage  "  includes  a  charge  by  registered 

disposition  under  the  Local  Registration  of  Title  (Ireland) 
Act,  1891  (54  A  55  Viet.  o.  66); 

(c)  The  expression  "  rateable  value  "  means  the  annual  rateable 

value  under  the  Irish  Valuation  Acts  :  Provided  that  where- 
part  of  a  house  let  aa  a  separate  dwelling  is  not  separately 
valued  under  those  Acts,  the  Commissioner  of  Valuation 
and  Boundary  Surveyor  may  on  the  application  of  the 
landlord  or  tenant  make  such  apportionment  of  the  rate- 
able value  of  the  whole  house  as  seems  just,  and  his  de- 
cision as  to  the  amount  to  be  apportioned  to  the  part 
of  the  house  shall  be  final  and  conclusive,  and  that 
amount  shall  be  taken  to  be  the  rateable  value  of  the  part 
of  the  house  for  the  purposes  of  this  Act  but  not  further 
or  otherwise. 

5.  Short  title  and  duration. — (1)  This  Act  may  be  cited  as  the 
Increase  of  Rent  and  Mortgage  Interest  (War  Restrictions)  Act,  1915. 

(2)  This  Act  shall  continue  in  force  during  the  continuance  of  the 
present  war  and  for  a  period  of  six  months  thereafter  and  no  longer, 
but  the  expiration  of  this  Aot  shall  not  render  recoverable  any  rent 
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t.i-  inteiot   which  .luring  tin-  contiin.  wof  wan  ii  Me  or 

the    rig!:  MUM    \\liii-h    "luring   the 

M  uii-U-r  this  Act  recoverable  by  him. 


INCREASE  OF  HIM     Ac.  (AMENDMEM  ,  A(  1 ,  1918.  A.D.  1918. 

[L'ud  May,   1918.] 
[8  GBO.  5,  CH.  7.] 

1.  Sul> -se< -tion  (;5)  oi'  section  one  of  the  Increase  of  Rent  and  Mort- 
(VY;ir  Kestriotions)  Act,  1915,  shall  have  effect  as  if  at 
the  end  thereof  the  following  provision  \\as  inserted:  — 

For  the  purjHvses  of  tliis  sub-section  the  expression  '  landlord  ' 
shall  not  include  any  person  who  since  the  thirteenth  day  of  Septem- 
IHT   nineteen   hundred   and    seventeen   has   become   landlord  by   t 
acquisition  of  the  dwelling-house  or  any     interest  therein  otherwise 
than  by  the  devolution  thereof  to  him  under  a  settlement  to  him 
made  before  the  said  date,  or  under  a  testamentary  disposition  or  an 
intestacy,"   and    the    provisions  of  the   said   sub-section    with    resp- 
to  orders  made  hut  not  executed  before  the  passing  of  that  Act,  shall 
apply  to  orders  made  but  not  executed  before  the  passing  of  this 
Act.  as  if  this  Act  had  been  substituted  for  that  Act  in  the  said 

^ection  : 

Provided    that     this    enactment     >hall    not     apply      in      any     case 

\\heiv    the  Court  is  satisfied   by  certificate  given   by  or  on  behalf 

ilture  and  Fisheries  (or  as  regards  premises  in 

•'and  liy  tin-  Hoard  of  Agriculture  f"i  Scotland,  or  in  Irvland  the 
Department  oi  Agriculture  and  Technical  Institutions  in  Ireland)  that 
thv  premises  in  «|ue>tion  are  required  for  the  occupation  of  a  person 
1-niruged  or  employed  in  agricultural  work  of  urgent  national  im- 
portance. 


I.I:«;AI,   p|{nci-;i-;Di.\«;>   &GAINS1    ENEMIES    \«  i.   i-. 
[5  Quo.       •        ;c,.| 

:i>t    Knemies    in    certain     A.D. 
cas««.  [16th   Maid..    l'.»15.] 

1. — (1)  Leave  m.<  \siit   m  Mimmons  in   the  Hrovi 

High    <  I    lo  I   on    an  enemy  out    of    the  jurisdiction    or  uf  wit*>  rvu 

wliirh  s  to  be   L  in    « -iiemy  out  of   the  jurisdiction    if  *°  wrju 

the  judge  is   ^iti>ti.-d  that   the  case   18  a  case  to    which   this 

section  a;  m    application  certain 

ma«!  time    leave   is  so  trivcii   <"  :me.    if 

satisfied  that    tin     \MII    .aimot    promptly    be  served  or   brought  to 
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the  notice  of  the  enemy  defendant  l>y  any  of  the  usual  means,  make 
an  order  (in  this  Act  referred  to  as  an  enemy  service  order)  direct  in-: 
substituted  or  other  service  of  tiie  \\rit  or  tlie  substitution  of  notice 
for  service  by  means  of  ad\erti-ement  or  otherwise;  and  on  that 
order  heini:  comj.lied  with,  all  proceedings  may  lie  taken  on  the 
claim  as  if  the  writ  had  been  served  on  the  enemy  defendant  l>y  the 
usual  m> 

(2)   The    Lord    (  hancellor   may    make    such   rules   as    he   thinks   tit 

for   expediting'    proceedings    and    regulating   procedure    ^eiieially    in    a 

M    \\here   an    enemy    service  older  has   lieen    maile    and   the    enemy 

<lefelidant    does    :  UTj    and    any   rules    so   made    shall    ha\--    elVeet 

as  if  they  were  included  in  the  rules  of  court  for  the  time  being  i" 
force. 

(.'{)    The    «>urt    <H     jud'_'f.     \\liele   an    eneli,\     s,  r\  i.  e    older    has    l.eeli 

made  and  it  appears  not  to  1  •  i>le  to  ohtain  the  best  evidence 

of    any    d»H-ument    which    is,    in   the   opinion   of    the    court  or   judi."1. 
material    to  the   case,    may   admit   such    other  evidence   thereof 
appe.il.->  pr.iper  in  the  circumstances. 

...Mil  or  judge  shall  hase  p..\\er,  \\here  an  enemy  service 
order  ha*  been  made  and  the  enemy  defendant  does  not  appear,  to 
order  the  plaintiff.  though  successful,  to  pay  the  whole  or  any  part 
of  the  costs  of  the  proceedings,  if  the  court  or  judge  consider  that 
it  is  just  to  do  so  in  the  special  circumstances  of  the  case. 

(5)  The   fact  that,    for  the  purpose  of  obtaining  the  benefit  of 
this    section,   a    writ    of    summons   has  been    indorsed    only  with    a 
claim    for  a    declaration    in    accordance    therewith   shall    not    prevent 
any    other   declaration    or   any   consequential   or  other  relief    bein-_r 
claimed    in   other  proceedings.    ««r    pi-\n,t    the  CMC   being   dealt    with, 
although    no  such    other   declaration   or  con>e«|Uential   or   other   relief 
is  claimed. 

(6)  This  section  applies  to  cases  where — 

(a)  the  plaintiff  is  a  British  subject  and   is  entitled  for  the  time 

being  to  hrin.ir  an  action  in  the  High  Court;  and 
(6)  the  defendant  or  one  of  the  defendants  is  an  enemy  ;  and 

(c)  the  writ   is  indorsed  only  with   a  claim  for  a  declaration  as 

to  the  effect  of  the  present  war  on  rights  or  liabilities  of 
the  plaintiff  or  defendant  under  a  contract  entered  into 
before  the  outbreak  thereof;  and 

(d)  there  is  written  evidence  of  the  contract. 

Interpreta-  2.  For  the  purj>oses  of  this  Act  — 

tion. 

(a)  the  expression  "  enemy  "  means  any  persons  or  body  of 
persons  of  whatever  nationality  resident  or  carrying  on 
business  in  an  enemy  country,  but  does  not  include 
persons  of  enemy  nationality  who  are  neither  resident 
nor  carrying  on  business  in  an  enemy  country;  and 
(6)  the  expression  "  outbreak  of  war  "  shall,  as  respects  any 
enemy,  be  construed  as  referring  to  the  date  of  the 
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outliivak    ot    uar    with    tin-    i-nriuy   country   in   which    the 
enemy  is  resident  <>r  carrvintr  <>n  Imsiness;  and 
i  hi-    r.xpivs.sion     "  Uritish    sulijrrt  "     includes    a   oor|x>ration 
incorporated   in   His   Majesty's   Dominions. 

3.  Nothing  in  this  Act  shall  prejudice  or  interfere  with  any  Saving. 
|x>\\ers  <>!'  the  court  to  jrive  leave  to  i>Mu-  :i  \\rit  oi  MIIIHHOIIS  or  to 
adjourn,  postpone,  or  <it  IUT\\  isi>  dt-al  with,  any  pi-oci-fdin^s  on  any 
<  laini  a-rainst  an  enemy,  and  the  court  of  judge  may,  if  it  appears 
on  any  pract-cdin^s  in  a  rase  where  an  enemy  service  order  has  been 
made  that  for  any  ivasoii  the  case  cannot  properly  be  dealt  with 
undtT  this  Art.  dismiss  the  caw.  without  prejudice  to  any  subsequent 
in  the  same  matter. 


4.  In  the-  application  of  this  Act  to  Ireland  the  Lord  Chancellor  Application 

oj    h  eland  shall  be  substituted  for  the  Lord  Chancellor.  to  Ireland. 

Short  title. 

5.  —  (1)  This  Act  may  be  cited  as  the  Legal  Proceedings  against 
iifs  Act,  1915. 

2)  This  Act  shall   not   apply  to  Scotland. 


APPENDIX 
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A.   ALIEN  ENEMY. 

HY  the  Trading  witli  (lie  Enemy  Proclamations  of  25th  June,  101"). 
and  10th  November,  1915,  the  term  "enemy,"  as  used  in  the  vorioux 
Proclamations  against  trading  with  the  enemy,  was  extended  to 
include  all  persons  or  body  of  persons  of  enemy  nationality  resident 
or  carrying  on  business  in  China,  Siam,  Persia,  Morocco,  Liberia,  and 
Portuguese  East  Africa. 


B.    FOREIGN  LAW. 

In  the  Act  of  Congress  of  6th  October,  1917,  known  aa  the  Trading 
with  the  Enemy  Act,  the  United  States  of  America  followed  closely 
British  legislation,  but  adopted  less  stringent  provisions.  Thus, 
while  that  Act  prohibits,  trading  with  all  persons  resident  within 
enemy  territory,  it  does  not  prohibit  trading  with  enemy  subjects  not 
resident  in  enemy  territory,  nor  put  any  restriction  on  the  trade  of 
non-resident  citizens  (Huberich's  Law  relating  to  Trading  with 
Kneiuy,  p.  2  and  passim  ;  see  also  sections  2  and  3  of  the  Act).  It 
also  provided  that  the  common  law  should  govern  in  all  matters 
not  within  its  scope.  It  did  not  deal  with  such  topics  as  the  effect 
of  war  on  contracts,  the  suspension  of  statutes  of  limitation,  interest 
on  debts  due  to  alien  enemies,  the  -tat us  of  resident  alien  enemies  or 
of  interned  alien  enemies,  and  the  like.  But  the  definition  of 
"enemy  "  in  section  2  («-)  of  the  Act  precludes  any  question  aa  to 
the  status  of  a  corporation  incorporated  in  the  United  States  whose 
directors  or  slum-holders  are  alien  enemies.  The  view  announced 
in  the  Act  thus  differs  from  that  of  Lord  Parker  in  the  Daimlrr 
Company's  case  ([1916]  2  A.C.  307).  The  Act  does  not  go  behind 
the  corporate  charter.  A  corporation  incorporated  in  the  United 
States  is  not  of  enemy  character,  no  matter  how  many  enemy  share- 
holders or  directors  there  may  be.  IIulxTich  says  that  this  is  in 
accordance  with  the  American  common  law  (Law  relating  to  Tradinir 
with  the  Knetiiy.  \>\>.  67,  rt  seq.).  Lord  Parker's  opinion  was 
dissented  from  in  an  American  decision  before  the  Act  i 
AVWte,  jun.,  Co.  v.  Raimrs  <k  Co.,  1917,  99  M  N.Y.J  626: 

1C,  I    N.Y.   Supp.    i:.l  :    1017.   inn   \|   ,       ,  \.Y.)  697:   see  al-,   Stnui/if 
V.   A.   SrhrrilM-r  lir  .III/KIH;/.    1917,   24'J    Fed.    SO,   and  Pottelt 

v.   D'E*pfird,    1917,    100  Atl.   80:t).       French   law   is   the  same  as 
American  in  this  respect.       The  French  Courts  have  not  only  d- 
that  a  company   incorporated  in   Franco  \\ith    enemy   directors  and 
shareholders  is  not  of  enemy  character  (Rouen   (1st  PhambreV 
November,  1915.  flum-t.  Journ.  <lo  -Iroit  int.  (1916)  L*.":!).  but  also 
that  n   company    incorporated   jt,   Bra/il    ami    havi-  J    directors 

nnd  shareholders  is  of  friendly  character  (Rouen  <  1  -t   Chambre).    10th 
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January,  1916,  Gazette  des  Trihuneaux  of  30th  March,   1016).        A 
Australian    view    airrevs    with    that  of   Lonl    Parker    (MV.vW/i    /.i;///f 
Company  of  Australasia,  Limited  v.  Com nton wealth,  1910,   •_'•_'  Com. 
I.  If.  268,  per  Isa 

Legislation  in  the  British  Dominions  is  practically  identical  with 
EiiL'lUh  k-pislation.  Hut  in  th.-  Trading  \\ith  the  Enemy  Art.  I'.HT. 
.  \  '  -I"  1!U6).  •  -..nth  Africa',  prohibited 

transactions  include  any  a«-t  which  in  accordance  \vitli  Roman-Dutch 
<-.miiiion  law  const  \\itli  the  enemy  (section  I  ( •_'  i  (e))\ 

and   policies   of   life   or   endow n  trance   vfTivted   prim     to    the 

commencement    of    \\--.\\-    l.y    or    in    favour    «>f    alien    eiiemi. 
avoided  merely  l»y  the  .  r  (section  Id).     Colonial 

judicial    opinion     has    not.     however,     always    agreed     with     Ei 
while   the   Canadian  Courts   have   held    that    an   alien   end] 
interned  because  likely  to  become  a   puhlie  charge,    has  a   ri^ht   to 
RIK>  (Haratyi'"  '  """'   /'""•'/•  <  'oni/xmi/, 

1916.  :'."    '/         K.I!  'JL'lit   in  Canada,  it'  interne.1 

M  a  military  |  .-a«ons  of  public  s  \.    l),mi< 

'.    1916,  lican    view    at    first 

Wft«   that    an    int«-rnrd    alien    eiwiny    could    n-  '  '  •if,n<rli,n/in     v. 

Maar>  -outh  African  L.R.  [1 915]  Cape,   123);   l.ut  the  Bngliih 

ins  now  been  adopted  (MaJcmn, /-.-  \.   Knlm.  South   A 
I. .If.    [1916]   Cape,    8:.'  uriu-r's    dpininn    (pp.    '.).    |-_».     13, 

<u/rnt)    tliat    the    sul>je.-t    .»!'    an    «-ne!ny    >  -idmt    line    for    an 

unlawful  purpose,  in  an  enemy,  i-  supiw.ited  hy  tlf  jinlLrinrnt  of 
Hodgins,  J.,  in  a  Canadian  case  (Bassi  v.  Sitlfiitm,  J'.MI.  .''.'_'  Out. 
L.R.  14:  see  al«o  /  ;  v.  Wettern  Cana<lu  Fln\i,  Mill*  (',,,,< 

.    I'.'ll.  I!.   783,  per  Gait,  J.).        The  An-lo 

American  doctrine  that  a  partnership  is  dissolv.-d  l>\  war.  if  t1 
partners   become    divided   hy    the   line  of   war,    was   questioned    l>y 
Barton,  J.,  in  the  Australian   Hi^h  Court,   who  thought  that   ii, 
a  case  th<-   partnership  nly   susiM-nded    (In   re   M>  / 

ander&Co.,  1915.   1!»  Com.   L.R.   :>:n).       It  would  seem  that  this 
latter  opinion  holds   ^ood   in   Austrian,   German,    and    Spanish    la\\. 
At  all  events  in  these  systems  of  law  war  does  not  dissolve  a  partner 
ship  of  which  alien  enomies  are  members. 

The  war  legislation  of  Japan  is  similar  to  English.  But  France 
and  Italy  have  enacted  more  strin«rent  provisions.  A  French  1> 
of  27th  September,  1914,  prohibits,  under  the  pain  of  nullity,  not 
only  all  contracts  and  transactions  with  persons  resident  in  enemv 
countries,  but  also  all  contracts  and  transactions  with  enemy  sul)j<-<  << 
wherever  resident.  Payments  to,  or  the  performance  of  any  con- 
tracts with  such  persons,  in  respect  of  obligations  incurred  Ixfoie 
the  war,  are  also  prohibited.  The  President  of  the  Civil  Court  may. 
upon  the  petition  of  a  French  citizen  and  after  summary  proceedings, 
annul  any  executory  contract  entered  into  by  that  citizen  before  tin- 
war  with  any  such  person.  The  decree  is  not  confined  to  commercial 
transactions,  but  applies  to  purely  civil  contracts  (Huberich's  Law  of 
Trading  with  the  Enemy,  p.  11  ;  see  also  Emergency  Legislation  in 
France,  by  Thery  and  King,  in  59  Sol.  Journ.,  pftsxini).  Italian 
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legislation  is  the  same  (Decrees  of  18th  July,  8th  and  10th  August,  and 
:;oth  SeptvmU-r,  1(J16).  The  Italian  Decree  of  24th  June,  1915,  a* 
•mended  by  that  of  18th  July,  1916,  prohibits  enemies  (including 
enemy  subjects  wherever  resident)  from  bringing  suits  in  the  Italian 
( 'utirts. 

Tin-  ordinary  law  of  Germany  contains  no  general  prohibition 
against  trading  with  the  enemy,  and  contracts  with  enemies  appear  to 
be  valid,  at  .ill  events  if  they  do  not  involve  the  transmission  of  money 
i>i  securities.  Alien  enemies  can  also  sue  in  the  German  Courts. 
But  during  the  present  war  a  number  of  Ordinances  have  been  issued 
\,  h'cli  have  more  or  less  assimilated  the  German  law  to  that  in  the 
Allied  countries.  These  Ordinances  fall  into  three  series.  The 
first  series  consists  of  Ordinances  dealing  with  the  claims  of  persons 
resident  outside  Germany,  irrespective  of  any  enemy  character  attach  - 
0  tin-in.  No  such  person  can  enforce  by  proceedings  in  any 
(Ii-nnan  Court  any  pecuniary  claim  which  had  come  into  existence 
before  31st  July,  1914.  A  close  time  is  thus  created,  during  which 
foreign  creditors  are  debarred  from  the  help  of  the  German  Courts. 
But  the  Ordinances  do  not  deprive  the  creditor  of  any  right  to 
interest  or  damages  to  which  he  is  entitled  under  the  ordinary  law 
by  reason  of  his  debtors'  delay  or  default.  By  the  second  series  of 
Ordinances,  the  first  of  which  was  issued  on  10th  August,  1914,  Uie 
due  date  of  all  bills  of  exchange  drawn  outside  Germany  and  payable 
therein  which  had  not  fallen  due  on  or  before  31st  July,  1914,  was 
postponed  for  nine  months,  but  so  that  interest  at  the  rate  of  6  per 
cent,  per  annum  was  to  be  added  to  the  amount  of  the  bill  on  certain 
conditions.  During  the  continuance  of  this  close  time  a  f< 
bill-holder  could  not  enforce  his  claims  in  a  German  Court.  Hi 
these  Ordinances  preserved  for  him  hia  full  remedies  in  respect  of 
ink-rest  and  the  like  at  its  termination.  The.  third  series  of 
Ordinances  is  aimed  at  enemies.  The  Ordinance  of  30th  September, 
1914,  prohibits  payments  to  persons  resident  in  British  territories, 
whether  such  payments  be  in  cash,  bills  of  exchange,  cheques,  or  by 
a-^i'j-nment  or  otherwise,  and  prohibits  the  transmission,  directly 
or  indirectly,  of  funds  or  securities  to  such  persons.  Section  2 
provides  that  the  maturity  of  all  pecuniary  claims  of  these  persons  is 
to  be  deemed  postponed  until  further  notice  as  from  31st  July,  1914, 
or  iii  case  of  claims  having  matured  or  maturing  at  a  later  date  as 
from  such  later  date,  and  that  no  interest  can  be  claimed  in  respect 
of  the  period  of  postponement.  Section  3  enables  a  debtor  to  obtain 
his  discharge  by  lodging  the  sum  or  securities  due  to  the  creditor 
with  the  Imperial  Bank  for  the  creditor's  account.  Section  4  pro- 
vides that  in  the  case  of  bills  of  exchange,  in  respect  of  which  the 
time  for  payment  and  for  protesting  for  non-payment  has  not  ex- 
pired on  the  coming  into  force  of  the  Ordinance,  and  which  may  not 
have  been  protested,  the  time  at  which  presentment  for  payment 
and  protest  for  non-payment  is  required  shall,  by  reason  of  the 
prohibition  of  payment  and  of  the  postponement  of  the  maturity, 
be  postponed  until  the  Ordinance  has  ceased  to  be  in  force.  Tin- 
period  of  time  within  which  presentment  and  protest  have  to  be 
lo 
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E.    RECENT  CASES. 

In  Elders  <k  Fyffet,  Limited  v.  Hambwg-Americomteht 
Packctfakrt  Acticn-Gcscllschaft,  Same  v.  llaiiilnir<i-('<>!innln<n 
Banancn  Actv  -.  I'.'IS,  34  T.L.R.  275,  tin-  pUintiffi  were 

iin  English  limited  company,  most  of  tin-  shares  in  »vhich  \\«-re  held 
in  the  United  States,  and  the  directors  of  which  in  England  acted  on 
American  instruct:  Thv  defendants  \u-tv  Cerman  companies 

carrying  on  business  in  Germany.       In   HU.'f  the  plaint  ill's  had  made 
with   the  defendants  contracts  d*-aliiiLr   with   the   fruit    trade   in  Ger- 
many for  thirty  yeers.       There  was  a  clause  providing  f«>i   tli 
pension  of  the  contra  eu   in   certain   circumstances:    ami    duriiu- 
suspension  the   plaintiffs   were  Ixmnd   to  pay  to   the   dcl'endai 
annual  sum  for  office  expenses  in  Hamburg.     The  plaintiffs  .vii.-d  for 
a  declaration    that    the   COUP  •<•  dissolved    by    the    outhr. 

war  in  Germany.      The  Courl  <>f  App-  .i.vlaration,  In-cause 

the  plaintiff  company,  though  controlled  from  America,  remaineil 
an  KiiL'lish  company,  ami  tli  .-ai.-d  a  continuing  cor 

business  between  the  parties,  and  were  intended  to  operate  for  a  Ion- 
period. 

The  House  of  Lords  has  sustained  the  judgment  of  the  Court 
of  Appeal  in  Rodn\  //«/</•  lin.t],,,-*.  [  l'.)|s|  W.N.  294.  holding 

that  a  firm  with  one  enemy  alien  partner  entitled  to  on.  fortieth 
«>f  the  profits  can  hritiL'  an  action  for  delit  in  the  linn  name.  The 
Lord  Chancellor,  with  whom  Ix>nl  llaldane  and  Lord  P.irnioor  con- 
curred, pointe<l  out  that  it  would  have  IKX-H  open  to  the  five  partners 
who  were  not  to  l>rin<r  the  action  in  their  own  names  as 

plaintiff,  joining  tin-  enemy  as  a  defendant,   and  to  any  that 

the  enemy  partner  could  not,  in  the  circumstances,  be  made  a  co- 
plaintiff  would  I*-  to  convert  a  rule  of  public  policy  into  a  more  techni- 
cality of  procedure.  Th<-  truth  \\as  that  the  rule  was  on.-  di 
against  alien  enemies,  and  not  ajrainst  Hritish  subjects  or  friendly 
neutrals.  Any  personal  disability  on  the  part  of  an  alien  enemy 
could  hardly  apply  to  a  case  where  he  was  brought  in  as  a  party  for 
the  benefit  of  the  other  partners,  British  or  neutral,  and  there  was  no 
danger  of  Ihe  alien  enemy  l>ein<r  enriched  by  the  proceedings,  as  none 
of  the  assets  of  the  firm  could  be  handed  over  to  him  durin<r  the 
war.  To  apply  the  rule  airainst  suint:  to  such  a  case  would  ]>••  to 
inflict  hardship,  not  on  the  enemy,  but  on  British  and  neutral 
partners.  Dissenting  judgments  were  read  by  Lords  Atkinson  and 
Sumner,  the  former  of  whom  said  the  removal  of  a  well-established 
personal  disability  of  enemy  aliens  to  sue  must  free  the  rnind  of  every 
friendly  alien  wishing  to  embark  in  trade  in  any  part  of  the  King's 
dominions  of  every  apprehension  that,  should  he  become  an  enemy 
alien,  he  would  experience  any  embarrassment  in  winding  up  his 
affairs.  The  absence  of  all  anxiety  on  that  head  would  naturally 
make  him  all  the  more  willing  to  enter  into  partnership  in  this 
country  with  English  partners,  and  would  naturally  make  the  English 
partners  also  all  the  more  ready  to  receive  him  as  a  partner.  Tims 
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that  peaceful  penetration  by  aliens  into  our  commercial  and  indus- 

:  enterprise,  now  recognised  as  a  grave  and  serious  danger  to 
the  State,  would  be  encouraged  and  promoted. 

The  case  of  Blackburn,  Bobbin  Company  v.  T.  W.  Allen  &  Son*, 
Limited,  [1918]  1  K.B.  540,  affirmed  on  appeal,  [1918]  W.N.  219, 
decides  that  in  the  absence  of  any  question  of  trading  with  the 
eiH'iny  or  interference  by  the  Government  an  unqualified  contract  of 
sale  of  unascertained  timber  is  not,  unless  special  facts  necessitate 
an  opposite  implication,  dissolved  by  unforeseen  circumstances  which 
make  it  impossible  for  the  seller  to  implement  his  obligation.  Such 
a  Contract  is  not  within  the  principle  of  Krell  v.  Henry,  [1903]  2 
K.IJ.  740.  It  was  further  held  that  a  contract  for  the  supply  of 
timber  to  be  used  for  the  making  of  bobbins  for  use  in  spinning 
mills  was  not  a  contract  for  the  supply  of  materials  "  for  any 
"  building  or  work  "  within  section  1,  sub-section  1,  of  the  Courts 
(Emergency  Powers)  Act,  1917. 

Where  a  contract  to  build  a  ship  contains  a  clause  that  the 
contract  shall  be  void  if  the  builder  cannot  deliver  the  ship  within 
a  certain  time,  and  owing  to  the  war  the  builder  is  unable  so  to 
deliver  it,  the  contract  is  void  and  not  voidable  at  the  buyer's  option 
(New  Zealand  Shipping  Company,  Limited  v.  Societe  des  Ateliert 
>f  ('frontiers  de  France,  1918,  62  S.J.  519). 

A  verbal  requirement  of  a  Government  Department  is  a  good 
defence  to  an  action  for  the  non-fulfilment  of  a  contract;  for  the 
language  of  section  3  of  the  Courts  (Emergency  Powers)  Act,  1917, 
is  very  wide,  and  has  altered  the  common  law  (Brett's  Patent 
Lifter  Company  v.  A.  W.  Smith  <k  Co.,  [1918]  W.N.  151).  But 
whore  a  contract  for  the  shipment  of  beans  from  a  Japanese  port 
contains  a  clause  cancelling  the  contract  in  the  event  of  the  ship- 
ment bein.ir  prevented  by  "  hostilities,"  the  sellers  are  not  excused 
because  of  an  order  of  the  Food  Controller  coming  into  force  after 
breach  of  the  contract  on  their  part  (Produce  Brokers,  Limited  v. 
H',M»  <k  Co,  1918,  87  L.J.  (K.B.)  472,  distinguishing  Sharpe  &  Co.  v. 
.\n*awa  <k  Co.,  [1917]  2  K.B.  814). 

If  a  contract  to  floor  a  mill  with  maple  boards  becomes  impossible 

owing  to  the  prohibition  of  the  importation  of  maple,  the  Court,  on 

an  application  under  section  1  (1)  of  the  Courts  (Emergency  Powers) 

.     l!U7,    will    annul    the   contract,    and    not    merely    suspend    it 

(Schofield  (Charles)  <k  Co.  v.  Maple  Mill.  Limited,  1918,  34  T.L.R. 

If  the  only  effect  of  a  Government  restriction  is  to  raise  the  price 
of  an  article  in  open  market .  the  Court  cannot  give  relief  on  the  ground 

''  serious  hardship  "  under  section  1  ('.')  of  the  Courts  (Kmer- 
gency  Powers)  Act,  1917.  The  words  "  any  person  "  in  section  3 
of  that  Act  include  "sub-contractors";  but  the  section  does  not 
apply  when  the  s<  ll<-r  can  obtain  the  goods  if  he  is  willing  to  pay  the 
price  (Wnnters  and  Amtflin-  v.  Associated  Internationale  d' Agenda, 
.  [1918]  W.N.  267,  268). 

In  Sanderson  v.  Workington  Borough  Council,  1918,  34  T.L.R. 
386,  Younger,  J.,  held  that  if  a  teacher  who  is  a  Territorial  is 
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E.    RECENT  CASES. 

In  Elders  <k  Fyffes,  Li*mit«l  v.  Hamburff-Amdncanuckt 
Packctfahrt  Actien-Getelhchaft,  Same  v.  Hamburg-ColiMrMeH 
Bananen  .  '  '  -7.">.  the  plaintiffs  \\eiv 

an  Knglish  limittnl  company,  most  of  (In-  shaivs  in  which  \\ere  held 
in  the  United  States,  and  tin-  directors  of  which  in  Kngland  acted  on 
American  instruct  'Hie  defendants  \\eiv  (iei-man  companies 

carrying  on  business  in  Germany.       In   1  !>!•'?  the  plaintiffs  had  made 
with    the  defendants  contracts  dealing    with    the    fruit    trade    ii 
many  for  thirty  years.       There  was  a  clause  providing  for  tin 
pension  of  th<  -    in   certain   circumstances;    and    durini: 

suspension  the  ])laintiffs  were  Ix.und  to  pay  to  tin-  defendants  an 
annual  sum  for  office  expenses  in  Hamburg.  The  plaintiffs  sued  for 
a  declaration  that  the  eont  n  dissolved  by  the  outbreak  of 

war  in  (Jerinaiiv.       The  Court  <>f  App  this  declaration,  l-« 

the  plaintiff  company,  though  controlled  from  America,  remained 
an  Knu'lish  company,  and  the  co1  .-.(trd  a  continuing  cor 

business  between  the  pai-ties,  and  were  intended  to  operate  for  a  lon^ 
period. 

The  House  of  Lords  has  sustained  the  judgment  of  th-  Court 
of  Appeal  in  /.'«,<//•/••  •-'/«• r*.  [H)IS|  W.N.  291.  holding 

that  a  firm  with  one  enemy  alien  partner  entitled  to  one  fortieth 
of  the  profits  <-an  lirin-.'  an  action  for  debt  in  the  firm  name.  The 
Lord  Cljancellor,  with  \\hom  I»nl  llaldane  and  Lord  Pannoor  con- 
curred, pointed  out  that  it  would  have  l>een  open  to  the  five  partners 
who  were  not  enemies  to  hrin^r  the  action  in  their  own  names  as 
plaintiff,  joining  the  enemy  partner  aa  n  defendant,  and  to  say  that 
the  enemy  partner  could  not,  in  the  circumstances,  be  made  a  co- 
plaintiff  would  be  to  convert  a  rule  of  puMic  policy  into  a  mere  techni- 
cality of  procedure.  The  truth  was  that  the  rule  was  one  dii 
against  alien  enemies,  and  not  airainst  Hritish  subjects  or  friendly 
n< -ut mis.  Any  personal  disability  on  the  part  of  an  aliVn  enemy 
could  hardly  apply  to  a  case  where  he  was  brought  in  as  a  party  for 
the  benefit  of  the  other  partners,  British  or  neutral,  and  there  v 
danger  of  the  alien  enemy  l>ein'_r  enriched  by  the  proceedings,  as  none 
of  the  assets  of  the  firm  could  l>e  handed  over  to  him  durin<r  the 
war.  To  apply  the  rule  against  suinir  to  >uch  a  case  would  1>"  to 
inflict  hardship,  not  on  the  enemy,  but  on  British  and  neutral 
partners.  Dissenting  judgments  were  read  l>v  Tx>rds  Atkinson  and 
Sumner,  the  former  of  whom  said  the  removal  of  a  well-established 
personal  disability  of  enemy  aliens  to  sue  must  free  the  mind  of  every 
friendly  alien  wishing  to  embark  in  trade  in  any  part  of  the  King's 
dominions  of  every  apprehension  that,  should  he  become  an  enemy 
alien,  he  would  experience  any  embarrassment  in  winding  up  his 
affairs.  The  absence  of  all  anxiety  on  that  head  would  naturally 
make  him  all  the  more  willing  to  enter  into  partnership  in  this 
country  with  English  partners,  and  would  naturally  make  the  English 
partners  also  all  the  more  ready  to  receive  him  as  a  partner.  Thus 
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that  peaceful  penetration  by  aliens  into  our  commercial  and  indus- 

!  t -ntcrprise,  now  recognised  as  a  grave  and  serious  danger  to 
tlu>  State,  would  be  encouraged  and  promoted. 

Tlu-  case  of  Blackburn  Bobbin,  Company  v.  T.  W .  Allen  <k  Sons, 
Limited,  [1918]  1  K.B.  540,  affirmed  on  appeal,  [1918]  W.N.  219. 
decides  that  in  the  absence  of  any  question  of  trading  with  the 

:iy  or  interference  by  the  Government  an  unqualified  contract  of 

of  uiiAscertai ned   timber  is  not,  unless  special  facts  necessitate 

an  opposite  implication,  dissolved  by  unforeseen  circumstances  which 

make  it  impossible  for  the  seller  to  implement  his  obligation.       Such 

a   contrail    is  not  within  the  principle  of  Krell  v.  Henry,   [1903]  2 

K.H.   740.       It  was  further  held  that  a  contract  for  the  supply  of 

timber  to  be  used  for  the  making  of  bobbins  for  use  in  spinning 

mills  was   not  a   contract   for   the   supply   of   materials    "  for  any 

"  building  or  work  "  within  section  1,  sub-section  1,  of  the  Courts 

rgency  Powers)  Act,  1917. 

Where  a  contract  to  build  a  ship  contains  a  clause  that  the 
contract  shall  be  void  if  the  builder  cannot  deliver  the  ship  within 
a  certain  time,  and  owing  to  the  war  the  builder  is  unable  so  to 
deliver  it,  the  contract  is  void  and  not  voidable  at  the  buyer's  option 
(New  Zealand  Shipping  Company,  Limited  v.  Societe  des  Ateliers 
if  f'/itintiende  France,  1918,  62  S.J.  519). 

A  verbal  requirement  of  a  Government  Department  is  a  good 
defence  to  an  action  for  the  non-fulfilment  of  a  contract;  for  the 
language  of  section  3  of  the  Courts  (Emergency  Powers)  Act,  1917, 

very  wide,  and  has  altered  the  common  law  (Brett's  Patent 
Lifter  Company  v.  A.  W.  Smith  <k  Co.,  [1918]  W.N.  151).  But 
where  a  contract  for  the  shipment  of  beans  from  a  Japanese  port 
contains  a  clause  cancelling  the  contract  in  the  event  of  the  ship- 
ment Ix'inL!  prevented  by  "  hostilities,"  the  sellers  are  not  excused 
because  of  an  order  of  the  Food  Controller  coming  into  force  after 
breach  of  the  contract  on  their  part  (Produce  Brokers,  Limited  v. 
\\'ti*»  <k  Co,  1918,  87  L.J.  (K.B.)  472,  distinguishing  Sharpe  <k  Co.  v. 
.«wa,  <Sc  Co.,  [1917]  2  K.B.  814). 

If  a  contract  to  floor  a  mill  with  maple  boards  becomes  impossible 

owing  to  the  prohibition  of  the  importation  of  maple,  the  Court,  on 

an  application  under    «.iion   1  (1)  of  the  Courts  (Emergency  Powers) 

11U7,    will    annul    the   contract,    ami    not    merely    suspend    it 

(Schofield  (Charlet)  &  Co.  v.  Maple  Mill,  Limited,  1918,  34  T.L.R. 

If  the  only  effect  of  a  Government  restriction  is  to  raise  the  price 
of  an  article  in  open  market,  the  Court  cannot  give  relief  on  the  ground 
:  >u-  hardship  "  under  section  1  ('_')  of  the  Courts  (Kmer- 
gency  Powers)  Act,  11H7.  Tin  word  jierson  "  in  section  3 

of  that  Act  include  "  RK  l>ut  tin  Mvti,  n  iloes  not 

apply  when  the  seller  can  obtain  the  goods  if  he  is  willing  to  pay  the 
price  (Want-erg  and  Another  v.  Associated  Internationale  d' Agencies, 
I.inntnl.  [1918]  W.N.  267,  268). 

In  Sanderson  v.  Workington  Borough  Council,  1918,  34  T.L.R. 
386,  Younger,  J.,  held  that  if  a  teacher  who  is  a  Territorial  is 
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mobilised,  and  the  education  authority  promise  to  pay  his  salary  and 

Ids  post  open,  such  promise  is  not  binding  for  want  01 
sideration.       Such  a  case  differs  from  Davies  v.   Ithondda  U.D.G., 
[1917]  W.N.  321,  and  Budgett  v.  Stratford  Co-operative,  and  Indus- 
trial Society,  1916,  32  T.L.R.  378,  where  the  employees  entered  into 
military  service  on  the  faith  of  the  promise. 

Although  a  railway  company  in  normal  times  is  under  a  duty  t» 
provide  reasonable  acconmiodati..ii  for  passengers,  yet  in  considering 
\sh.-ther  reasonable  accoiniiiodati.ni  has  been  provided  the  Coin 
take   into  consideration    th<j   restriction   of   travelling    laciliti-- 
Government  action  owing  to  the  war  (Jones  v.  Great  Northern  L'nil 
way  Company,  [1918]  W.N.  I1.' 

On  an  application  for  leave  to  determine  a  tenant  y   under  the 
Courts  (Emergency  Pov  .-ndment)  Act,   1916,  section  L*.   th> 

Court  can  excuse  the  applicant  iiom  payment  of  arrears  of  rent  (/ 
v.  Bethell,  [1918]  W.N.  109).  Where  an  application  is  made  under 
the  Courts  (Emergency  Powers)  Act,  1914,  section  1,  for  leave  to 
enforce  a  security,  the  taxing  master  can  take  into  consideration  in 
assessing  costs  the  fact  that  the  costs  have  been  caused  or  increased 
by  the  defendant's  conduct  (In  re  Wyatt's  Application,  [1918]  W.N. 
186).  Under  section  1  (1)  of  the  Increase  of  Rent  and  Mortgap  In 
terest  (War  Restrictions)  Act,  1915,  a  landlord  can  increase  the 
rent  by  the  actual  increase  of  the  rates,  whether  the  increase  is 
caused  by  an  increase  in  the  rate  itself  or  by  an  increase  in  the 
rateable  value  of  the  premises  (Steele  v.  Mahoney,  1918,  34  T. L.K. 
337),  Ii  order  that  a  landlord  may  recover  possession  of  a  house,  to 
which  this  Act  applies,  on  the  ground  that  it  is  reasonably  required  for 
a  person  in  his  emplo\  •  is  essential  that  the  person  should 

be  in  such  employment  at  the  date  of  the   ejectment   order;    sed 
ijiKttn   \\hrther  he  must  be  in  such  employment  at  the  date  ot   tin 
notice  determining  the  tenancy  (R.  v.  Rogers,  [1918]  W.N.  128). 

Under  the  Food  (Conditions  of  Sale)  Order,  1917,  it  is  an  off. m  > 
for  a  retailer,  when  asked  for  one  commodity,  to  impose  a  condition 
relating  to  the  purchase  of  another  article  (Welch  v.  Russell,  [1918] 
W.N.  121).  

F.    BULGARIA. 

At  the  end  of  September,  1918,  Bulgaria  unconditionally 
surrendered. 
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applies  to  time  charter  parties,      -  128 

discussion  of,  127  et  seq. 
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Agency— 

actions  by  agents  for  enemy  principals,    -       68,  69,   4.")i  ,t  f,//. 
as  affected  by  war,  64  tt  gcq.,  368  tt  teq.t  386  ft 

421 

attorney    and    client,  65 

general,  64 

insurance,        -  61,  72,  73,  400  A 

of  enemies'  property,  -  66,  67 

payments  to  enemy  agents,  41,  61,  64,  66,  66,  68, 

400  ft  »eq. 

power   of  attorney,  65,  68,  386  et  teq.,  U  1 

sales  by  enemy  agents,    -  65,  68.  368  ef  M?.,  421 

special,  -  64 

where  not  dissolved  by  war,  64,  65,  67,  68,  368  et  .< 

386  tt  trq.t  421-422 

Agreeing-  to  Trade  with  Enemy 

what  constitutes  it,  •  59-40 


Alien  Enemy 

a  co-plaintiff,  100,  466-468 

amendment  of  patent  by,  101 

bankruptcy  of,  104,  105 

cannot  plead  his  own  enmity  as  a  defence,  i'.is  ~>oo 

cannot  set  up  payment  to  Treasury  of  his  own  State, 

when  sued  for  debt  here,  88,  490-498 

categories  of,  -  9,  10 

contracts  made  with,  during  war,  -  26  et  teq.,  266  ft  teq. 
contractual  capacity  of  British  wife  of,  35,  237-240 

counter  claim  by,  -  -  101 

definition  of,  -  9 

effect  of  assignments  of  debts  and  choses  in  action  by,  -  77 
example  of  special  licence  to,  •  52-53 

executed  contracts  made  with,  before  war,  59-61,  330-332 

executory  contracts  made  with,  before  war,  -  -  61  et  teq., 

332  et  teq. 

internment  of,  effect  of,  -  57-58,  326-327 

meaning  of,  -  -8-11,  40-41,  559 

legal  position  of,  when  resident  and  trading  in  British, 

allied,  or  neutral  territory,  -  -  30-36,  262-263,  300, 

301-304 
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Alien  Enemy— continued.  PAGB 

restrictions  on  carrying  on  banking  here,    -  52-53,  56-57 

right  to  appeal,  -    101,  482  et  seq. 

right  to  defend,  -     101,  482  et  seq. 

riizht  to  sue,         9,  21-22,  27,  31,  34-35,  99-100,  101,  454-466 

self-redress  by,  36,  59 

set-off  by,  101 

transiVrs  ill'  negotiable  instruments  by,    -  -    76-77 

various  meanings  of,      -  -  9,  559 


Alien  Friends- 
certain  Turkish  subjects  regarded  as,  11 


Aliens  Restriction  Act,  1914— 

effect  of  compliance  with  Orders  under,    -    35,  57,  58,  324-327, 

464-466 

Aliens  Restriction  (Consolidation)  Order,  1914— 

compliance  with  requirements  gives  enemy  title  to  sue, 

35,  57-58,  324-327,  464-466 

Allied  States- 
citizens  of,  must  not  trade  with  the  enemy,  50 
obligations  of,  58,  59 
right  of  enemy  resident  in,  to  sue,  22,  31,  262-263 

Appeal,  Right  of— 

of  alien  enemy,  101,   482  et  seq. 

under  Courts  (Emergency  Powers)  Acts,  1914-1917,         166-167 

Arbitration- 
effect  of  war  on  contract  containing  usual  clause,  -    83-84 

Armenians- 
legal  position  of,  -11 


Assignments  by  Alien  Enemy- 
invalidity  of,  of  personal  property,  -  76-77,  89-90 
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Attempt  to  Trade  with  the  Enemy- 
communication   unnecessary,  39-40,  48 
transmission  of  letters  as,  •    39-40 
what  constitutes  it,  39-40,  48 

Attorney- 
power  of,  not  necessary  revoked  by  war, 

64,  65,  68,  386  et  scq.,  421-422 
relation  of  client  and,  generally  terminated  by  war.  64 

Australia,  Commonwealth  of— 

effect  of  war  on  partnership,    -  56(1 

enemy  character  of  a  corporation,    -  -       600 

Austria-Hungary— 

armistice  with,  /irr/acr. 

declaration  of  war  with,  6 

effect  of  war  on  partnership  in,                                                 .,r,o 

war  legislation  in,  390,  562 


Bailments- 
war  and,  142 

Bank  Notes— 

of  Scottish  and  Irish  banks  legal  tender, 

Banking1  Business- 
example  of  special  licence  to  enemy  banks  in  this  country,    5- 
lioences  for  transactions  with  certain  Turkish  banks,      -         52 
moratorium  and  interest  on  bank  deposits,     -  145 

restrictions  as  to  alien7  enemies  here  carrying  on,  -         -    56-57 
restrictions  on  carrying  on,  on  behalf  of  or  under  the  con- 
trol of  enemies  after  the  war,    -  530-531 
with  enemy  outside  United  Kingdom  forbidden,              31-32,  40 

Bankruptcy- 
admission  of  alien  enemy's  claim,  but  payment  of  dividend 

reserved,  59,  331-332 

debt  within  moratorium  valid  to  found  petition  for,  -         -       145 

emergency  powers  of  Court  as  to,    -  167 

of  alien  enemy,     -  104,  105 

petition  for,  requires  no  leave  of  the  Court,  -       167 
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Belgium-  PAOK 

Belgian  company  not  an  enemy,  -    5,  222-22:5 

legal   position  of,  -    5,  222-223 

Belligerency— 

recognition  of,  -  :{ 

Bills  of  Exchange- 
acceptance  after  war,  -  75-76 
acceptance  before  war,  76  f  77 
^i  anted  by  prisoners  of  war  for  necessaries,  -  29-30,  75 
indorsee  an  alien  enemy  in  enemy  territory,  -  29-30,  327-329 
indorsee  an  alien  enemy  residing  here,  -  -  22 
indorsee  a  British  subject  resident  in  enemy  territory,  29-30 
interest  chargeable  by  accepting  houses  against  enemies,  392-393 
moratory  law  as  to,  144,  147,  148,  149,  150 
open  endorsement  by  an  enemy,  75 
payable  in  enemy  countries,  75,  389-391 
prohibitions  during  present  war  in  reference  to,  -  41,  42, 

43,  44,  76-77 
recent  statutory   provisions   as   to   delay   in   presentment 

and  bills  lost  owing  to  present  war,  142-143 

rights  of  a  British,  allied,  or  neutral  holder  in  due  course, 

28,  42,  43,  75,  76-77 

statutory  provisions  as  to  transfers  by  an  enemy  of,  -  76-77 
token  by  indorsees  after  notice  of  a  state  of  war,  -  -  28 
where  a  bona  fide  transaction  is  not  trading  with  the 

enemy,  42,  43 

And  see  PROMISSORY  NOTES. 

Bills  of  Exchange  Act,  1914— 

delay  in  presentment  for  payment  excused  if  due  to  war,  142 

duration  of  Act,  -  143 

provisions  as  to  bills  of  exchange  lost  owing  to  war,   -  1 43 

Bills  of  Lading— 

See  AFFREIGHTMENT. 

Bills  (Re-acceptance)  Proclamation- 
provisions  of,  -      144 
And  see  MORATORIUM. 
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Black  List—  ,.A(JE 

transactions  with  people  on,  forbidden,  3-J 

Blockade- 
not  illegal  to  run  a,  where  Great  Britain  neutral,    -  50 
of  Germany,  45-48 
pacific,  distinguished  from  war,  3 
repudiation  of  contract  on  ground  of,  50 

Branches- 
banking,  of  enemy  outside  United  KiiifTflom,  -  •  31,  32,  .")•_» 
insurance,  of  enemy,  31,  32,  40,  72-73,  300 
mere  agencies  not,  31,  32 
transactions  with  enemy,  -  31-34,  40,  44,  301-303,  303-304 
what  are,  -32,  301-303 

British  Ships  (Transfer  Restriction)  Act,  1915— 

provisions  of,  563 

British  Subject- 
acquisition  of  enemy  character  by,  10,  20,  21,  245-248 

mortgagee  of  enemy  ship,  10,  49 

shareholder  in  enemy  ship,  10,  49 

Bulgaria- 
declaration  of  war  with,                             -  6 
unconditional  surrender  of,     -  -       566 


Canada,  Dominion  of— 

nationality  as  test  of  enemy  character,    -  -       560 

right  of  interned  enemy  to  sue,     -  -       560 

Canal  Company- 
modified  application  of  section  1  (1)  of  Courts  (Emergency 

Powers)  Act,  1914,  to  lien  of,  -       562-563 

Captors— 

of  enemy  ship,  priority  of,     -  .  49 
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Carrying-  on  Business— 

by  corporation  in  t-mMny  territory,    -  10,  23-24,  25,- 

256  et  geq.,  260  et  seq. 

l»v  employee  in  enemy  territory,  -      15,  20-21,  248 

meaning  of,  12,  19,  20,  24,  248 


Charter-Party— 

See  AFFREIGHTMENT. 


China— 

trailing  with  enemy  subjects  in,  prohibited,     -  .">'.) 

C.I.F.  Contracts— 

effect  of  war  on,  112,   11. '{ 

not  within   nnn-atin-lum,  146 

Coal 

statutory  limitation  of  price  of,  563 

Commercial  Intercourse 

forbidded  with  enemy,    -  26,  27 

not  limited  to  contracts,  -  33-34,  36,  37 

Commission,  Agreement  for— 

effect  of  war  on,     -  -       126,   136 


Companies— 

See  CORPORATIONS. 


Consideration- 
mobilisation  of  a  territorial,  565-566 
voluntary  enlistment  in  the  army,    -  141-142 

Consul— 

of  neutral  State  in  enemy  country  acquires  enemy  char- 
acter by  trading  therein,  -   21,  251-254 
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Continuous  Voyage— 

doctrine  of,    -  45-48 

modification  of  Declaration  of  London,     -  46 


Contraband- 
conditional,  45-48 
doctrine  of  continuous  voyage,  -  45-48 
fodder  stuff,  45-47 
not  illegal  to  trade  in,  if  Great  Britain  be  neutral,  -  50 
raw  material,  47 
repudiation  of  contract  on  ground  of  cm  i yinir.  50 
wool,  -  48 


Contracts- 
Board  of  Trade  may  cancel,    -  36,  .V_'r> 
indirect  effect  of  war  upon,  125,    !:',('> 
suggested  international  action  as  to  pre-u.ir,  IS.V187 
varying  effect  of  war  upon,  7,  8 


Contracts  with  Alien  Enemies— 

A.  made  during  war,  generally  illegal  and  void,  26,  27, 

266-296,    301-303 
exceptions  to  this  rule,  28  ft  seg. ,  296-300 

(1)  contracts  of  necessity  of  prisoner  of  war,  -  29,  30, 

224  et  seq.,  327  /• 

(2)  licensed  contracts,  -      28,  305  < 

(3)  No  exception    of    contracts    not    of    a    com- 

mercial or  financial  nature,    •         -    36,  37,  264-265 

(4)  ransom  contracts  (formerly),  -    28-29 

(5)  where  enemy  resident  and  trading  in  British, 

allied,  or  neutral  territory,  -    31-36 

B.  made  and  executed  before  war,   generally  suspended 

only,       -  -    59,  60,  330-332,  339 

C.  made  before  war  and  executry,  general  rules, 

61-63,  332  et  seq. 

particular  contracts,  63-92,  368  ft  *•(/. 

See  AFFREIGHTMENT  ;  AGENCY  ;  INSURANCE  ;  LEASES  ;  MORT- 
GAGES ;  NEGOTIABLE  INSTRUMENTS  ;  PARTNERSHIPS  ; 
SALES  ;  SHARES  ;  DEBENTURES. 
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Contracts  with  Persons  not  Enemies—  FAaE 

C;I.M--  nn  t«tT.-,-.t  M|"  \\;u  upon,  -  IJJ  ct  seq.,  437  et  seq. 

commercial  impossibility,  118-120 

general  effect  of  war  on,  -  111  et  tcq. 

iinplir.!  t.-rnig,  127,  134-138 

provisions  as  to  war  in,  138-141 

statutory  defences,  124-125 

war  may  make  such  illegal,  -  -  112-118,  437  et  teq. 

war  may  render  performance  impossible,  -  118  et  seq. 

where  parties  did  not  contemplate  risks  of  war,  -  -  133 

ADVENTURB,  FRUSTRATION  OF;   IMPOSSIBILITY  OF  PKR- 

FORICANCE;  ILLEGALITY. 

Controlled  Prices- 
contracts  above,    unenforceable,  -      563 

Controller,  The- 

appointed  by  Board  of  Trade  to  wind  up  enemy  firm  may 

Tor  debts  due  to  such  firm,  -    59-60 

Corporations— 

acquisition  of  enemy  character  by  commercial  domicile,     23,  24 
effect  of  supplementary  incorporation,  23 

enemy  debenture  holders,  87,  88 

enemy  directors,     -  87,  91 

enemy  shareholders,        -  87,  88 

friendly  in  form,  enemy  in  fact,  10,  23,  24,  232-237 

test  of  nationality  of,  23-25,  232-237 

trading  in  enemy  territory,     -  24,  115,  237,  256-262 

transfers  of  interests  in,  by  enemy,  89,  90 

votes  by  enemy  shareholders,  -      33-34,  54 

And  see  TRADING  WITH  THE  ENEMY  ACT,  1914;  TRADING 
WITH  THE  ENEMY  AMENDMENT  ACT,  1914;  TRADING 
WITH  mi:  F.NEMY  AMENDMENT  ACT,  1915;  TRADING 
WITH  mi:  KNEMY  AMENDMENT  ACT,  1916;  TRADING 
WITH  THE  ENEMY  AMENDMENT  ACT,  1918. 

Costs 

alien  enemy  cannot  get  payment  of,  during  war,    -       104,  500 
whether    Courts   (Emergency    Powers)    Acts,    1914-1917, 

apply  to,  155-157,  563 

1  i- 
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Cotton  (Emergency  Action)  Act,  1915— 

general  provisions  of, 


Counsel- 
alien  enemy  can  defend  by.  101,  499-r>nn 


Coupons- 
payment  of  suspected,  90 


Courts  (Emergency  Powers)  Acts,  1914-17— 

annulment  of  contracts,  172-173 

;i]i|)l'al    Ullilrr,  1(>(>    I'*? 

appointment  of  receiver,  i         -       158 

bankruptcy  proceedings,  -       167 

cases  on,  -  154  et  *eq. 

circumstances  for  suspending  execution  of  decree,  165-166 

costs,     -  154-i:>7.  668 

Court  to  which  application  to  be  made,  159 

Crown   debts,  I-"'1' 

defender  in  undefended  cause  opposing  application  to  |>i» 

ceed  with  diligence,  -       166 

defences  to  actions  on  contract*,  173,  174 
difficulties    of    interpreting    sub-section    1    of    section    1, 

154,   155,   156 

discretion  of  Court,  166-167 
distress,                                                                  152-153,  158,   165 

expenses  of  unopposed  application,  166 

extension  of  Irish  judgment  to  England,  160 

foreclosure  proceeding .  159-160 

forfeiture  of  shares,  158 

form  of  Order  under,  165 

garnishee  orders,     -  158 

general  discussion  of,  -   152  et  seq. 

Liens,  enforcement  of,  by  sale,  562-563 

mortgagee's   foreclosure   action,  -       159,  160 

not  available  in  favour  of  alien  enemies,    -  168 

pawnbroker's  rights  to  deal  with  pledges,  -       168 

proceedings  for  the  recovery  of  small  tenements,  167-168 

proceedings  in  removings  and  ejections,    •  168 

promissory  notes,    -  -       157 


INDEX, 

Courts  (Emergency  Powers)  Acts,  1914-17    — con//////-  /       ,.<,., 
isions  iii  favour  of  members  of  His  Majesty's  Force1*, 

i:,.",  I.M.   n;i  L66,  169-170 

sale  by  mortgagees  in  possession  of  land,  -  161 

salt?  by  mortgagees  in  possession  of  personality,  160,  161 

sale  by  stockbroker  of  client's  shares,  160 

rates,   distress  for,  -       158 

text  of,  539-547 

ultra  vires  rules  under,    -  169 

working  rules  of  the  Court  in  applications  by  mortgagees, 

162-163 

Courts  (Emergency  Powers)  Order,  1914— 

limits  application  of  the  Principal  Act,  156 


Courts  •  Emergency  Powers)  Order  of  4th  March,  1918— 

provisions   of,  -         -  562-563 


Courts  (Emergency  Powers)  Order,  1918,  of  later  date— 

{•revisions  of,  -       563 


Courts  (Emergency  Powers)  (Scotland)  Order,  1914— 

limits  application  of  the  Principal  Act,     -  -       164 


Courts  (Emergency  Powers)  Rules,  1918,  England- 
no  application  to  Court  required  for  issuing  a  summons 

for  appointment  of  receiver,     -  -       158 

ultra   rires  nature  of  certain   rules,  -  -        169 


Crown.  The 

<1.-1>N  line  to,  are  not  within  Courts  (Emergency  Power.-) 

Act,  1914,  159 

debts  due  to,  not  within  the  moratorium,                            -  147 

decides  when  war  is  at  an  end,  -  -  185 
.l.-toiiiiiiu'-  w  lift  her  there  is  peace  or  war,  -  6,  7 
power  of,  t<>  grant  licences  to  trade  with  the  enemy, 

51,  305  et  *q. 

trading  with  enemy  by  representative  of,  -19 
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Currency  and  Bank  Notes  Act,  1914— 

discussion  of, 

Currency  and  Bank  Notes  (Amendment)  Act,  1914— 

provisions   of, 

Custodian,  The-- 

duties   of,  88,  89 

in  Scotland,    - 

institution  of, 

not  an  assignee  of  a  disputed  debt,   -  108 

powers  of, 

provisions  as  to,  in  different  parta  of  the  Untted  Kiiii_'<l«>ni,       •">:;  1 

Public  Trustee  as, 

right  of,  to  have  enemy  patent  granted  to  him,  527 

vesting  of  enemy  property  in,  69,  526,   534 

And  see  TRADING  WITH  THE  ENEMY  AMENDMENT  ACT,  1914; 

TRADING   WITH  THH   ENKMT  AMENDMENT   ACT,    1916; 

TRADING  WITH  THE  ENEMY  AMENDMENT  ACT,   1918. 

Cyprus- 
British  territory,  41 


Damages— 

for  breach  of  charter  party,    -  130-131 

Debentures— 

For  legal  position  of  enemy  debenture  holders,  see  SHARES 
AND  DEBENTURES  IN  CORPORATIONS. 

Debts- 
alien  enemy's  right  of  payment  only  suspended,  59,  331-332 
assignment  by  enemy  of,                                                76-77,  89-90 
controller  appointed  to  wind  up  an  enemy  firm  may  sue 

for,  due  to  such  firm,     -  -    59-60 

custodian  not  an  assignee  of  disputed,    -  -    .    108 

illegality  of  payment  of,  to  enemy  in  enemy  country,     41,  60-61 
payment  to  enemy's  agent  here,  -  41,  61,  301-303 

payment  to  neutral  of  an  enemy's,  43,   295-296 
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DebtS      continued.  MOE 

recovery  of  •  -  108 

right  to  >uc  alii-n  rncmy  for,    •  '-0,  74,  408  et  teg. 

Defence  of  the  Realm  (Amendment)  No.  2  Act,  1915 

Amendment  of,  -      125 

s    statutory    ilt-lciicr    to    actions,   on    COntl  124 

not  declaratory  of  common  law,  -       125 

Designs— 

licences  to  pay  lees  for  enemy  for  registration  or  renewal 

of,  1:  r.j 

licences  to  pay  fees  for  same  purpose  in  enemy  country,  • 

Diplomatic  Intercourse— 

oi',    not    in-i-i-ssarily    war,    -  -      4,   191-192 

Distress- 

t    of   iiniiaitirnnn    on,  -         1  I'.l 

for  rates,  .       158 

leave  of  Court  necessary,  l.~)iM53,  165-166 

Dock  Authority— 

nioditii-il  aj 'plication  of  >c«-tion  1  (1)  of  Courts  (Emergency 

Powers)  Act,  1914,  as  to  lien  of,     -  562-563 

Domicile— 

abandonment  of,  18 

acquired,  -    14-16 

as  test  of  enemy  character,  .         17 

civil,  liMt; 

commercial.  .    17-20 

differences  between  civil  and  commercial,  -    17-20 

ilistinjruislu-d  from  residence,  -  1U.  16-17 

evidence  of,  -  !.">,  16 
exceptions  to  the  rule  that  commercial  domicile  determines 

enemy  character,  21 . 

flayrantc  bfllo  abandonment  of,  18 

in  occupied  territory,  •_'."> 

of  a  corporation,    -  23,  24 

of  origin,       -                                                              -  13,  14 
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Egypt — 

not  enemy   territory. 


Embargo- 
existence  of,  not  war,  3,   4,   .'  1  1 


Emergency  Powers  of  the  Court- 
appeal  Illicit'!-, 

applicable  to  forfeiture  of  share*, 

appointment  of  receiver,  '•>* 

bankruptcy  proceedin  167 

cases  on,  \'>\  <f  »eq. 

Crown   debts,  150 

distress,  •  152-153,  158,  165 

garni shee    orders,  158 

liens,     -  562 

nature   of,  L52  153,    ir>5-156,  167,   169,  172-171 

new  powers  given  to  Scottish  Courts.  !('>."> 

not  applicable  to  pawnbrokers'   lights  to  di-ul  with  their 

pledges,  168 

not  available  in  favour  of  alien  enemies,  167,  168 

power  to  determine  leases,  -       169,  170,   171 

proceedings   for  foreclosure,    -  159-160 

proceedings  for  the  recovery  of  small  tenements,     164,   167-168 
proceedings   in    removings   and  ejections   in    the  case  of 

certain   subjects,  -       168 

rent,  15,'},   155,  157,  168 

to  what  cases  applicable,  -     152-153,  155-161,  164-165,  167168, 

169,   174 
to  what  case*  inapplicable,    153,  155,  156,  157,   158,  159,  164, 

167,  168 
And  see  COURTS  (EMERGENCT  POWERS)  ACTS,  1914-1917. 

Enemy  Character- 
domicile  as  test  of,  -        ...  17 
of  a  corporation,                                          10,  23-25,  41,  232-237 
how  a  British  subject  may  acquire,     10,   11-12,  15,  20,  21,  237 

tt  stq.,  245-248 

how  a  neutral  may  acquire,     10,  19,  21,  224  et  seq.,  251-254, 

254-256 
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Enemy  Character    continued.  VMt. 

in;  :K). 

-of,  11*' 

imj,'  \\ith  fiieiuy  and,  11 


Enemy  Goods 

translVr  «>!',    1'l'uiii  rlirli,  Q    lifancll    to  flielUV    English 

liraia-h    not    pi'Ott'Cted, 


Enemy  Property— 

LTi'iirral   provisions   as   to,  89 

And  see  TRADING  wrm  IIIK  ENEMY  AME.MIMKM  ACT,  1914; 

'I'it.viuM!    WITH    THE    ENEMY    AMK.XDMKNI    A«T.  11)15; 

TKAIH.M;    WITH    THE    ENKMY    AMENDMENT    ACT,  1916; 

THAIMNU    \\TIII     mi:     EM-:. MY    AMENDMENT    ACT,  1918. 


Enemy  Ships— 

Jtritish  mortgagees  of,    -  10,    }!' 

British  shareholders  in,  10. 

neutral  mortgagees  of,  49 

precedence  of  captor's  rights,  49 

I'ri/o  Court's   jurisdiction,       -  49 

Enemy  Territory— 

(it-tinition  of,   in  jurscnt  war.  -    11.    --_-_-•"' 

meaning  of,  4,  5,  222-223 

occupied,  5,  41,  212  et  seq. 

Exportation  (Prohibition)  Proclamation— 

•_nist.     I'.U!.  115 

Extension  of  Judgrments— 

no  leave  of  Court  required,     -  160 


Fodder  Stuff- 
as  contraband,       -  -   45-47 
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Food  (Conditions  of  Sale)  Order,  1917— 

illegal  to  impose   conditions   of  sale, ,  566 

Foreclosure- 
leave  of  Court  necessary,  159-160 

Foreign  Law  — 

American,  3,  6-7,  18,  29,  35-36,  37,  56,  58,  62,  64-65,  72-73,  T  I , 
79-80,  92,  94-95,  96-97,  100-101,  102,  108,  111, 
185,  265,  348  et  seq.,  368  et  seq.,  386  tt  seq..  I  no 
et  seq.,  408  et  seq.,  414  tt  seq.,  430  et  seq.,  433 
et  seq.,  468  et  seq..  1TJ  //.  .Vi'.i 

Australian,     -  -       560 

Austrian-Hungarian,  390,  560,  562 

Canadian,       -  560 

French,  140-141,  559-560 

German,  97,  389  ft  seq.,  560,  561,  r>r.i! 

Indian.  76,  98 

Italian,  560-561 

Japanese,       -  560 

Roman-Dutch,  121,  560 

Spanish,        -  560 

South  African,  -       560 

And  see  AUSTRALIA,  COMMONWEALTH  OF;  AUSTRIA-HUNGARY; 
CANADA,  DOMINION  OF;  FRANCE;  GERMANY;  INDIA, 
EMPIRE  OF;  IRELAND;  ITALY;  JAPAN;  ROMAN-DUTCH 
LAW;  SCOTLAND;  SPANISH  LAW;  SOUTH  AFRICA,  UNION 
OF;  UNITED  STATES  OF  AMERICA. 

France- 
status  of  corporations,    -  559-560 
war  legislation,  •       560 
war  provisions  in  contracts,  140-141 

Freight- 
licences  to  pay  enemy,    -  52 

payment  in  respect  of  maritime,  not  within  moratorium,  •       1 46 

where  allowed  for  enemy  goods,     -  -       117 
And  see  AFFREIGHTMENT  for  effect  of  war. 


INDEX 

Garnishee  Orders  ,.,,.K 

absolute,  leave  of  Court  neoe*>  -       158 

mi  lea\i-  ui  ('«.int    nt-cetittary  for,    when   niai,     -  -        168 

Germany— 

annist  ice   with.        -  pri  ' 

declaration  of  war  with,        -  5-6 

t -flirt  ot'  win   un  partnership. 
•ervioe  ••!'  iM>tk-i-  of  writ  on  alien  i-iiciny  then-,        100,    107,    109 

war  legislation.          -  -        97,   389  tt  *"/..    ."ii'd 

G  jods— 

enemy,  transfer  of,  from  cia-iny  Kasteru  branch  to  enemy 

l-lnirlish   branch,       -  35 

prohibited  from  bein^r  v\\» >rted,  -       115,   140 

-ale   of.    vffi-ct   i if    war   on,       -  -     80-87 

A i ul  see  SALE,  CONTRACT  OF. 

Goods,  Exportation  of— 

prohibitions    and    restriction*  on,  -        115 

Greeks- 
legal  position  of  Turkish  subjects  who  are,     -  11 


Hague  Convention  of  1907 

as  to  legal  rights  of  belligerent*,    -  25,  26 

different  interpretations  of  its  provisions,  25,  26 

does  not  emtitle  enemy  to  sue,  26,  485-487 

on  declaration  of  war,     -  5 

public  statement  of  British  view  in  1911,  -                             26 

Harbour  Authority- 
modified  application  of  section  1  (1)  of  Courts  (Emergency 

Powers)  Act,   1914,  to  lieu  of,  562-563 

Hire-purchase  Agreements- 
effect  of  requisition  of  goods  held  under,  -       124 
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Illegality— 

created  by  legislation,  115,   116,   117 

created  by  war,     -  111'  rt  seq. 

effects  of  partial,  118 

And  see  TRADING  WITH  THB  ENEMY   ACT,  1911;   TKAUINU 

WITH   THB  ENBMY  AMENDMENT   ACT,  1914;    TRADING 

WITH   THB   ENBMY  AMENDMENT    ACT,  1915;    TRADING 

WITH   THB   ENBMY  AMENDMENT    ACT,  1916;    TRADING 
WITH  THB  ENBMY  AMENDMENT  ACT,  1918. 


Immature  Spirits  (Restriction)  Act.  1915— 

relief  given  to  parties  to  a  contract,  563 


Impossibility  of  Performance— 

circumstances  under  which  war  dissolves  a  contract 

to,  118  t-f  *«/. 

commercial  impossibility  created  !>y  war  has  no  effect,      1  1^  li'u 

effects  of  partial  impossibility.  132-133 

frustration  of  adventure,  127-131 

implied  terms,  -  133  et  seq. 

specific  rights  already  acquired,  131-132 


Increase  of  Rent  and  Mortgage  Interest  (War  Restric- 
tions) Act,  1915— 

amendments  of,  -177-178,  181-182,   183,  546,  553 

application  to   Ireland,  182,  552 

application  to  Scotland,  182,  552 

duration   of,  175,  552-553 

equitable  charge  in  writing  excepted,  181 

interpretation   and  application,  179-181 

judicial  decisions  on,  177,  178,  179,  181,  182,   183 

restrictions  on  raising  rents  or  mortgage  interest, 

175-179,  547-550 
rules  as  to  procedure,     -  182,  551-552 


Increase  of  Rent  and  Mortgage  Interest  (War  Restric- 
tions) Amendment  Act,  1918— 

provisions  of,  -       183,  553 
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Insurance—  r*ot 

UritNi  •  Mtk'iit     in    i.'  .\itli 

i  connection   with  trading  with 

the  enemy,      -  20 

D    implied    in    every    British    insurance    against 

capture,  70,  394  ct  $eq. 

oi  Hiiti-h  goods  by  British  uu«l«  .gainst  capture  by 

the  enemy,      -  -  256  rt  *cq. 

of  enemy  property  before  war,  69-71,  192  et  stq.,  340  et  «cq. 
of  enemy  property  in  time  of  war,  31,  40,  42,  69,  70,  71, 

283  et  teq. 

of  goods  in   furtberaooe  oi'  trailing  with  the  enemy,  ."i'i.   70 

of  licensed  trading  with  the  enemy,  -  -  56,  305  et  *eq. 
implied  power  of,  in  a  licence  to  trade  with  the  enemy, 

55,  311  et  seq. 

payment  of  premiums  to  enemy  agent,  -  72,  73,  400  et  teq. 
prohibitions  against  transaction-,  with  enemy ,  31,  40,  42,  44 
receipt  of  premiums  from  enemy,  -  399 

"  restraint  of  princes,"   interpretation  of,      -  142 

transactions    forbidden    with    enemy    branch,     wherever 

situated,  •    31,  40,    u 

And  see  LIFE  ASSURANCE. 


Interest- 
on  bank  deposits  under  moratorium,      -  145 
rules  of  monifnri'iHi  MS  to,            144,   145,   147,  148,  149,  150 
on  contracts  suspended  by  war,                         -     96-98,  433-436 
restrictions  on  raising  mortgage,       175-176,  178-179,   181,   182 

Interest  on  Contracts  suspended  by  War 

agreement  after  peace  to  pay  interest  for  such  time,  -              97 

if  expressly  stipulated   for,   recoverable,  96,  97 

German  Ordinance   forfeiting,  97,  434-436 

not  recoverable  as   damages,                             -  96,  97.  433-434 
not  suspended  when  debtor  and  creditor  reside,  in  same 

country,  96,  98 

International  Law- 
confiscation  of  private  property,  •                          -  87,  88,  97 
declaration  of  war,  •           5 
doctrine  of  continuous  voyage,  -  45-48 


588  INDKX. 

International  Law — continued.  ,.A(iK 

legal  rights  of  belligerents,     -  -  25-26 

public  debts,  -  98-99 

Internment- 

of  alien  enemy,  effect  of,  37-.V,   .".I'd -:'>•_' 7 

of  British  subject  by  enemy,  14,   Kl,   i'U-i'1.   IMS 

Ireland- 
appeal  under  Courts  (Emergency  Powers)  Act,  1914,  1  t>r. 
bank  notes  legal  tender,  185 
cases  on  the  Courte  (Emergency  Powers)  Acts,  11)14-]'.U  7, 

1 .17,  160,  161.   165,  166,  167 

Courts  (Emergency  Powers)  (Ireland)  Act,  1914,     -  168 

Crown   debts,                                                                          1 17.  l.lu 

effect  of  innrntorinin.  \  !."> 
enemy's  right  to  sue,                                          -    22,  57,  464-465 

extension  of  judgment  to  England ,                                           -  160 
form  of  Order  under  section  1  (2)  of  Courts  (Emergency 

Powers)  Act,   1914,  16.1 
Increase  of  Rent  and  Mortgage  Interest  (War  Restrictions) 

Act,   1915,  case  on,                                                     -  178 
practice  as  to  moratorium,     -                                             151-152 

summary  proceedings  for  recovery  of  land,                        -  168 
And   see    LAW  AND    PROCEDURE    (EMERGENCY    PROVISIONS) 

(IRELAND)  ACT,  1916. 


Land,  Contract  of  Sale  of— 

not  necessarily  dissolved  by  war,  80,  368  et  seq.,  421-lL'J 

where  concluded   by   enemy's  agent,     65,  68,  80,  368  ft  seg., 

421-422 

Leases- 
distress  for  non-payment  of  rent  under  moratorium,  149 
effect  of  war  on,  73-74,  406-408 
leave  of  Court  necessary  for  distress,  -  -  153 
liability  of  enemy  lessee,  73,  406-408 
moratorium,  and  condition  of  re-entry,  -  148-149 
provisions  in  favour  of  members  of  the  King's  Forces, 

169-172 
remedies  of  enemy  lessor  suspended,      -  73,  406-408 


INhKX. 

Leg-al  Proceeding's  ag-ainst  Enemies  Act,  1915  )A,., 

oases  to  \\hi.-li  .-i|.|.|..-.-il.!.«.  108-109 

1 1  net  ivi-  Marvin-  allowed,    -  -       109 

costs,  -       110 

definitions,      -  -       110 

<ny  service  order,  -       109 

evidence  of  documents,  -       110 

gives  declaratory  action  on  contracts  \\ith  enemies,  •          108-109 

judicial  comment   on,                                   -.  -       111 

not  applicable  to  Scotland.  -        110 

110 

summary,  108-110 

views  on,  -       111 

Leg-al  Tender- 
new,      -  183-185 
now,  does  not  abrogate  the  old,  -       185 
nr\v.  does  not   alter  tin-  common   |a\v  as  to,      - 
postal  orders   no   Ion,  184-185 

Liberia- 
trading  with  enemy  subjects  in,  prohibited,     -  -       559 

Licences  by  the  Crown 

construction    of,       -  54 1  55 

effect  of,   to  enemy  banks  here,  51 

Knemy  Trade  Committee,  limitation  of  powers  of,  •         -         .">! 

examples  of,  .    r> ; 

express,  55 

general.  :,].  :,-_•.   :, i 

implied,                               58,  305  rt  Kg.,    HI  ,t  v,y 

innocent    misdesoription   in   application   for,      -  -          -          .">{ 
no  immunity  from  seizure  by  allies, 

non-dis< -losmv  in  application  for,  -                    54 

powers    ..f   Crown.                                                .      51,  305  r#  teg. 

special.  -  51,  52,  55 

Life  Assurance 

assured's    right    to    equitable    value   of    policy    forfeited 
through  failure  to  pay  pn-mium  owing  to  war, 

72,  348  ft  ~q. 
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Life  Assurance— continued.  ,.A,.K 

effect  of  wax- on,     69-73,  348  et  seq.,  398-399,  400  ,-t  s<q.,  560 
failure  to  pay  premium  owing  to  war  avoids  policy, 

72,  348  et  seq.,  400  et  seq. 
policy  not  necessarily  avoided  by  assured   becoming   an 

enemy,    -  -  398-.".'.i:i 

provisions  of  Courts  (Emergency  Powers)  Art.   l'.»l  I,       1-V*.    1  .">."> 
transactions  with  enemy  branch  here, 

31,  32,  40,  42,  44,  71-72,  300 
where  payment  or  tender  of  pmiiium  to  agent  resident  in 

same  territory  binds  company,  -      72,  400  et  seq. 

And  see  SOUTH  AFRICA,  UNION  OF. 

Light- 
statutory  suspension  of  the  running  of  prescription  during 

the  war,  95-96 

Limitations,  Statutes  of— 

American  view  as  to  running  of,  during  war,  92,  430  et  seq. 

English  view  as  to  running  of,  during  war,  '.IL'-'.»."> 

r i- view  of  old  English  cases  on  effect  of  war  on,  93,  94 


Married  Women 

status  of,  when  husband  an  enemy,  :15,   •J.157-L)4i) 

Moratorium— 

available  in  favour  of  an  alien  enemy.  !.">:! 

hanking   transactions,  -       14."),   147,   150 

bankruptcy  petitions,  145 

Bills   (Re-acceptance)  Proclamation,  111 

calls  upon  shares,    -  150 

cases  on,  150-152 

Crown   debts,  -       147 

distress,  149 
did  not  apply  to  contract  made  after  4th  August,  1914,  -       144 

did  not  apply  to  the  execution  of  contracts,     -  -       150 

effect   of,  •  145-146 

exceptions  to,  -  146-147,  148-149 

First  General  Proclamation,  -144-145,146-147 

"  here  and  there  "  contracts,  150 

interest  on  bank   deposits,  -       145 


INDEX, 

Moratorium— ctmtim. 

rest  under,  144,  145,  147,  148,  149 

Last  General  Proclamation,  -  149-150 

only  applied  to  contractual  obligations,  150 

practice  of  the  Courts,  151-152 

recognition  of  foreign  moratory  law,  -  150 

rent,  148-149 

right  of  re-entry,  147-148 

Scottish  view  of,  145-146 

ml  General  Proclamation,  147 

stock  exchange  transactions,  150 

Third  General  Proclamation,  •  147-148 

Morocco  - 

tra<ling  with  enemy  subjects  in,  prohibited,  559 

Mortgrag-es 

foreclosure  orders  m  -       158 

not  susjtended  by  war,  74,  408-414 

remedy  not  suspended,  74,  408-414 
restrictions  on  raising  interest,        -  175-177,   178-179,   181,   182 

Nationality  - 

test  of  enemy  charact  9-10,  14,  224  ft  teg. 

Necessaries- 
contracts  of  prisoners  of  war  for,  -    29-30 
for  enemy   -hi]),    claimants   for,  postponed  to  captors,      -          49 


Negotiable  Instruments 

i  of  \\ai-  on,  74-77 

BILLS  or  EXCHANGE. 

Neutral— 

acquisition   .  -r  by  a, 

10,  l!l.  L'O.  •_'!  .  J_M  ,t  *rq.,  251  tt  *q.,  L'54  ft  tcq. 
firm,  \vh<  ii  an  I'lu-my,  -       1  -t  trq. 

hou  an  alien  t-nfiny  may  acquire  the  character  of  a, 

11,   19,  31 
how  a  British  subject  may  acquire  the  character  of  a, 

20,  240  r 
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Neutral  Territory— 

in  enemy  occupation,  5,  41 

transactions  with  enemy  in,     -         -      31-32,  40-41,   -J.'ti   <t  <«/. 

Non-intercourse  with  the  Enemy- 
doctrine  of,  '.6-37,  20  1  LV,:> 
possible    limitation,  .'57 


Occupied  Territory- 
commercial  domicile  in.  25 
companies  incoriwirated  in,  -  -  5,  222-223 
legal  position  of,  -  5,  41 
residence  in.  -  L'n  :M.  25,  '-'-I* 
Trading  with  the  Enemy  Proclamation,  5,  -';">,  41,  508-509 


Partnership— 

dissolved   by   war,                         78,  79,    111  tf  .v,//.,  -110  >/  >vy. 

effect  of  war  on,                                77-80,  411  >t  v/.,  410  et 

foreign  law  as  to  effect  of  law  on,    -  -  560 

neutral  firm  with  enemy  partners,    •          -  10,  21,  254  cf  y»/. 

rights  of  i-ncmy  partners,  -      78,  419  it  .sv//. 

statutory    provisions    in    presvnt    war,      -  -  77-78,  88-89,   01 

Patents- 
licences  to  pay  fees  for  jrrant  or  renewal  of.  on  behalf  of 

an   enemy   here,  52 

licences  to  pay  fees  to  obtain  grant  or  ivm-wal  of,   in  an 

enemy  country,        -  52 

Pawnbrokers— 

right  to  deal  with  pledges  unaffected  by  Courts  (Emer- 
gency)  Powers  Act,    1914,  168 

Peace- 
no  intermediate  state  between  war  and,  -                  4,  192  ft  seq. 
presumption  of,  6 
the  Executive  decides  when  there  is,  -                  -     6,  7,  185 


INDEX. 

Persia  FAOE 

ling  with  i-neiiu    subjects  in,   prohibited,     -  .        559 

Plea  of  Alien  Enemy 

cannot    lie  ple;i<!<-<l    by   alien   enemy   hin  -   498  (t  srq. 

circumstances  under  which  (ho  Court  has  refused  to  allow, 

103,  479 

in    Prize   Court,      -  -       100 

may  possibly  be  waived  by  consent,  -       102,  2lO 

must  he  specially  pleaded  to  an  action  on  a  contract  legal 

in   its   inception.  102,  473-477 

not   favoured  by  the  Court,  103,  477-478 

ble  judicial  notice  of,  102,  203 

strict  proof  necessary  of,  -102-103,   480-482 

summary  application  to  stay  execution  on ,  refused,    -       100,  463 
where  British  subject  a  co-plaintiff,  100,  466-46* 

Poles- 
tus  of  German  and  Austrian,     -  11 

Port  Authority— 

modified  application  of  section  1  (1)  of  Courts  (Emergency 

Powers)  Act,  1914,  to  lien  of,    -  562-563 

Portuguese  East  Africa— 

trading  with  enemy  subjects  in,   prohibited.  -        559 

Postponement  of  Payments  Act,  1914— 

duration  of,    -  -       143 

summary    of,  -       143 

Prescription— 

itory  mpenaon  of  the  running  of,  during  war  as  to 
light,  -    95-96 

whether  it  runs  during  war,    -  -  -    92-95 

And  set  STATUTES  or  LIMITATIONS. 

Prisoners  of  War— 

billa  granted  by,  for  necessaries,     -  -    29,  30 

contract*  of  service  with.  30. 

1.9 
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Prize   COUrt—  PAGE 

jurisdiction  of, 

Proceedings  by  and  against  Alien  Enemies- 
alien  enemy  a  co-plaintiff,  -  100,  466-468 
alien  enemy's  right  to  defend,  -  101,  482-490 
Alien  enemy's  right  to  sue,  9,  22,  35,  59-60,  99-100,  101 
appeal  by  an  alien  enemy,  101,  482,  487,  488 
bankruptcy  proceedings,  104-105 
British  subject's  right  to  sue, 

costs,  104 

counter  claims  by  an  alien  enemy,    -  1(>1 

defence  of  alien  enemy  formerly  not  favoured  by  Court.  1" •"> 

defences  not  pleadable  by  alien  enemy,  490  ft  seq. 

patent,  amendment  of,  by  an  alien  enemy.  I'M 

plea  of  alien  enemy,  102,   103 

proof  of  hostile-  alienage,  102,  103 

service  on  alien  enemies,  105-108 

set-off  by  an  alien  enemy,  -       101 

•where  plaintiff  becomes  an  enemy  after  action  commenced,       104 
See   LBOAL   PROCEEDINGS   AGAINST   ENEMIKS    ACT,    191."):    l'u:\ 
OF  ALIEN  EXBMY  ;   SERVICE  ON  ALIEN  ENEM  i 

Proclamations  of  a  Moratorium- 
bills  (re-acceptance),  provisions  of,  144 
final,  provisions  of,  149  I  ."in 
first  general,  provisions  of,,  -  -144-1  IT).  M<>  I  IT 
second  general,  provisions  of,  I '7 
third  general,  provisions  of,  147-148 
And  A.VT  MORATORIUM. 

Promissory  Notes— 

\\heiv  no  leave  of  the  Court  necessary  to  enforce  judgment 

on,  IH  7 

Proposing*  to  Trade  with  Enemy— 

what   constitutes   it,  '59,  40 

Public  Debts- 
contractual  obligations  of  a  State  conquered  and  annexed 

by  this  country  do  not  pass  to  it,  99 


INI)  59* 

Public  Debts-  otuin  fMn 

!inuitie«                  .iea,  98 

to                                                 ,.tiscal>le,      -  98 

transfer  by  t>                 f,    -  99 

Public   Policy- 
contracts  fiinriiiL.'  to  tin-  ai.l   i.f  tin-  ttirmv  agftioit,     -  I  -•"> 

judicial  commeuts  on,  197-201,  204 


Railway  Company- 
duty  to  passengers,  -       566 

modified   application   of  section    1    (1)  of  Courts   (Emer- 

:icy  I'o \vors)  Act,  1914,  to  lien  of,  56- 

Raw  Material— 

as    central  mud.       -  47-48 

Receiver,  Appointment  of— 

emei  L:<-IM  y  powers  of  Court  as  to,    -  -       158 

no  leave  of  Court  necessary  to  issue  a  summons  for,  !">-' 

Registration  of  Alien  Enemy- 
effect  of,  as  to  ripht  t.>  sur.     22,  35,  57-58,  324-325,  464-466 
effect  of  not  complying  with  Aliens  Restriction  Orders,    -    9,   13 

IK  it   iiccrsvai  ily  conclusive  evidence  of  an  implied  licence 

to  reside  here,  56,  3-J3-3U4 

Rent- 
application  of  ( 'niirts  (KiiR'i ••rency  l'<>\\ri  s)  Acts,  1914-1H1  7. 

I.-.3.    I.V).    1 

distrem  for   unpaid.  -        MM.    l.")3,   165 

effect   of   wai.  7M,  74,   UMi-li'l.  406-408 

moratorium   and,  148-149 

restrictions  on  raisin-/  1".")-177 

right  to  recover  possession  for  non-payment  148-1  I'.' 

Residence—- 
as   test    of    t-neniy    character.         '.»  In  245-248, 
distinguished    from  domicile,  17 
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Residence     continued.  i  \.  i 

implies  a  lapse  of  time,  17 

intention  not  sufficient,  17 

involuntary,  in  enemy  territory,  - 

meaning  of,  17 

temporary,      -  17 

voluntary,    in    em- my    t. -niton-,  -              IT,   iMfJ-248,  251-254 

"Restraint  of  Princes"— 

interpretation  of,     - 

Roman-Dutch  Law- 
effect  of  war  on  li;il>ility  for  rent,  1-1 
referred   to,                                                                                        560 


Sale,  Contract  of- 

effect  of  war  on,  80-87,  4i? .".  ei  <><,. 

when  effected  by  an  agent   durin.L'  war, 

65,  68,  80,  368  et  seq.,  421-422 

where  dissolved    by    war,  81-87,  358  et  seq.,  .%:'.  <>    "/.. 

366-367,  423-425,  426-li".i 

Scotland— 

Accountant  of  Court   the   custodian, 

case  on  the  Trading  with  the  Enemy  Proclamation,  No.  2, 

301-303 

circumstances  for  suspending  execution  of  decree,    -          Id 5 -166 
contracts  with   enemies  during  war, 

Courts  (Emergency   Powers)  (Scotland)   Order,    1914,  164 

defender   in    undefended  cause   opposing   application    for 

diligence,  -       166 

Edictal  citation,  108,  111 

effects  of  partial  impossibility   of   performance,      -  132 

enemy  branches  in,  32,   301-303 

enemy's  right  to  sue,  •    57,  301-303,  465-466 

expenses  of  unopposed  application  for  diligence,  166 

heritable  creditors,  -       160 

impossibility  of  performance,  118-119 

interest  on  contracts  suspended  by  war,    •  97 

Legal     Proceedings     against    Enemies    Act,     1915,     in- 
applicable to,  -HO 


IM'KY 

Scotland  -omtinwd. 

moratorium,  145-146 

negotiable    m-inum-Mta,  -    28,  43,  75 

i. .'ui i al   tinu   \Mih  enemy  partners,  10,  21,  254-256 

prescription,  93,  95 

proceedings  in  removings  and  ejections,  -       168 

Scottish  bank  notes  legal  tender,    -  -185 

sisting  of  action,  104 

statutory  defences  during  war,  174 

stay   of   execution,  165 
trading  with  the  enemy, 

Securities  held  by  Enemies- 
definition  of,  90 
statutory   provi>ion>,       -  -    88-90 

Service,  Contract  of— 

with  alien  enemy  in  this  country,    -         :M  -'2,  34,  57,  330-331 
with  prisoner  of  war,     -  -      30,  224  tt  seq. 

Service  on  Alien  Enemies- 
American  practice,  -  108,  111 
by  advertisement,  -  108,  109 
constructive,  -  109 
Court  of  Appeal's  judgment,  -  488-490 
edictal  citation,  108,  111 
enemy  service  order,  -  109 
general  discussion  of,  -  105-108 
German  law,  -  562 
in  County  Court  cases,  -  -  106 
notice  of  Lord  Reading,  C.J.,  -  107 
on  enemy's  agent  here,  -  107,  489-490 
on  enemy's  manager  here,  -  107,  489-490 
Rules  of  Court,  105-107 
statutory  provisions,  -  -  108,  109 
substituted  service,  106-107,  488-490 

Shares  and  Debentures  in  Corporations- 
dividends  and  interest  on,  not  payable  to  alien  enemies 

during  war,     •  •         87 
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Shares  and  Debentures  in  Corporations—  continued.  ,.A1JE 

forfeiture  of,  for  non-payment  of  oalU.  may  IH-  restrained 
by  injunction  under  Courts  (Kmrr^rncy  l'o\\i'r>)  Art-, 
1914-1917, 

of  alien  enemies  not  forfeitable,  *7 

position  of  enemy  shareholders  and  directors.  S7 

statutory   provisions,  88-91 

Siam— 

trading  with  ent'iuy  subjects  in.  prohibiti-d,     -  -       ;).'>!> 


Solicitor- 

all.  n  enemy  ran  appear  and  defend  by,     -  |n| 

relation  <if  cli<  nt  and,   L'fiicrall  y   toi  ininaU-d   by   war,  65 

South  Africa,  Union  of— 

life  assurance  policies  not  dissolved  by  war,  560 
rent  not  payable  where  lessee  deprived  by  war  <>f  tin.-  l»  n< 

ficial  occupation  of  the  premises,  121 

right  of  interned  enemy  to  sue,     -  560 

war  legislation  in,  -  560 

Spanish  Law- 

effect  of  war  on  partnership,  560 

Statutes  of  Limitations— 

whether  time  runs  whilst  the  right  of  action  is  suspended 

by  war,  92-95,  430-432 

And  see  LIMITATIONS,  STATUTES  OF. 

Stock  Exchang-e  Transactions- 

effect  of  war  on,    -  136 

moratorium  and,    -  -         -       150 

stockbroker's  right  to  sell  client's  shares,  160 

Stocks—- 

statutory provisions  as  to  enemy's,  -    88-90 


I  MM-A  :,:»!• 

Suspected  Coupons  IUOK 

payniriit  ..I'.  90 

ii..,\ 


Syrians- 

il  po.sition  of,     -  11 


Togoland 

itory   in    friendly    omipatit>n.  5 

Trade  Marks- 
licences  to  pay  fees  for  enemy  for  registration  or  renewal 
of, 

lio-m  rs  to  pay  fees  for  registration  or  renewal  of,  in  enemy 

country,  -  •">-' 

Trading  with  the  Enemy- 

a  crini".  38,  272 

aim   i if  rule  against,       -  38,    1  1"> 

actual  intercourse  the  test,     -  -    4. '1-41 

attempts  at,   -  39,  40 

by  allies,  60 

cases   on,  266-304 

contracts  in  furtherance  of,  void,     -  50 

i-.i-hiddi-n    by    common    law,         L'G-27,   38,    l'Ul-l'G3,  266  et  stq. 

iiifruished  from  contracting  with  the  enemy,     -  •">"' 

excepted  transactions,                         40,  43,  296-300,  305  et  seq. 

general  discussion  of,     -  38  rt  seq. 

history  of  the  lau  .  27c 

innocent   intention  no  del\  -    \ 
penalties  imposed  by  •               MH<:  with  the  Enemy 

1914,  39,  609 
Proclamations  and  Acts  not  exliaustivi .                        34,  264-266 

what  constitut.-  it.                                               41-43,  266  et  teq. 

when  it  amounts  to  hiu'h  treatMUi.  •^ 

Trading1  with  the  Enemy  Act,  1914— 

oases  on,       -  -    77-78 

construction.  -       512 


000  INDEX. 

Trading*  with  the  Enemy  Act,  1914— continued.  ,.AI1E 

penalties,  39,  509 
power  of  Board  of  Trade  to  apply  for  receiver  in  certain 

cases,       -  77,  511-512 

power  to  inspect  books  and  documents,  510-511 

text   of,  509-512 

transactions   prohibited,  39,  41-43 


Trading1  with  the  Enemy  Amendment  Act,  1914— 

additional   provisions  as  to  trading  with  <-nriny,  .">'.),   ">l!) 

additional  ground  for  appointment  of  controller,  -       519 

amendment  of  section  2  of  Trading  with  the  Enemy  Act, 

1914,  519-520 

conditions  as  to  incorporation  of  new  compimk-s, 

90-91,  518-519 

constitution  of  office  of  Custodian  of  enemy  property,  88,  513 
construction ,  5  20 

Custodian  in  England  and  Wales,    -  87 

Custodian  in  Scotland,    -  87 

Custodian  not  an  assignee  of  a  disputed  debt,  108 

duty  of  trustees  for  enemies  to  notify  Custodian,  89,  519 

general  discussion  of,     -  -    88-91 

holding  and  dealing  with  property  by  Custodian, 

88,  108,  516-517 

invalidity  of  assignment  of  debts,  <fec.,  by  enemies,  76-77,  517 
invalidity  of  transfers  of  shares,  &c.,  by  enemies,  89-90,  518 
payment  of  dividends,  &c.,  payable  to  enemies, 

88-89,  513-515 

power  to  use  information  in  evidence  against  informant,  -  520 
power  to  vest  property  in  Custodian,  108,  516 

recovery  of  debts  from  enemies,     -  108 

right  to  pay  into  Court  sums  due  on  coupons  suspected  of 

being  enemy  property,     -  90,  517-518 

text  of,  -  512-520 


Trading:  with  the  Enemy  Amendment  Act,  1915— 

invalidity  of  assignment  of  debts  or  transfer  of  shares  by 

enemies,  -       522 

limitation  on  powers  of  certain  companies  to  commence 

proceedings,  .._...       522 
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Trading-  with   the   Enemy    Amendment   Act,    1915— 


notit                ol   bunk    I  >a  lances,   deposits,   m-   debts  due  to 

enemies,                              -  -       522 

payment  of  dividends,  Ac.,  payable  to  enemies,      -  -       621 

text  of,                              -                                     -  521-522 


Trading  with  the  Enemy  Amendment  Act,  1916 

definitions, 

duration  of  restrictions  on  dealings  with  enemy  property,  -  r.i'7 
duty  01  enemy  subjects  to  make  returns  as  to  property,  -  .">•_'»; 
extension  of  powers  to  appoint  inspectors  and  supervisors,  525 
fees  payable  to  custodian,  -  -  5ii'J 

mode  of  action  by  Board  of  Trade,  -       529 

power  of    Board  of    Trade    to   vest  enemy    property    in 

custodian, 
jM.wer  of  Court  to  order  winding  up  of  companies  in  certain 

circumstances,  -       528 

jHjwer  to  deal  with   business  of  persons,  <fec.,   of   enemy 

nationality  or  associations,      -  -       523 

power  to  it-fuse  registration  of  companies  in  certain  cases, 
provision  as  to  contracts  against  public   interest,   -         36,  525 
registration  of  transfer  without  production  of  certificates,  -       527 
right  of  custodian  to  have  enemy  patent  granted  to  him,  -       527 
text  of,  523-529 

validity  of   vesting  orders, 


Trading-  with  the  Enemy  Amendment  Act,  1918— 

claims  against  businesses  or  companies  being  wound  up,    - 
definitions,  -       536 

enforcement  of  liens,  -       535 

extension  <,f  power  of  Board  of  Trade  to  make  \\inding-up 

orders,  -       531 

extension  of  power  to  vest  property  in  custodian,  -  -  534 
power  to  order  winding  up  of  companies  of  enemy  nation- 
ality or  association,  -  530 
powers  in  relation  to  transferred  businesses,  -  •  535 
proceedings  as  to  obtaining  information.  .  535 
provisions  as  to  custodians  of  different  parts  of  the  United 

Kingdom.  -       534 
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Trading-   with   the   Enemy  Amendment  Act,    1918—      PA*i 

continued. 

provisions  as  to  dissolutions  of  companies.  .">:i:>-533 

provisions  as  to  winding  up  l>\  order  ol'  the  Court,  ."> .".:'• 

restrictions  on    carrying   on    hanking   businesses  for  the 

benefit  of  or  under  the  control  of  enemies   al'ter  the 

war.  530-r>:U 

schedule,  536-537 

text  of,  530-537 
validation  of  distribution  of  asset*  amongst  members  of 

companies,  533-534 

Trading1  with  the  Enemy  (Extension  of  Powers)  Act, 
1915- 

Crown    may    prohibit     trading     \\itli    pel  sons    of     enemy 
nationality  or  association, 


Trading  with  the  Enemy  Proclamations— 

not  exhaustive  of  the  law.  40,  264-265 

of  9th  September,  1914,  discussion  of,  40  H  teq. 

of   8th  October,    1914,    not  retrospective,  40,  71,  300 

provisions  of,  40,  42 

text  of,  505-507 

transactions    allowed,                                71-72,  300,  398-399 

of  5th  November,  1914,  referred  to,  41 

of  7th  January,  1915,  text  of,  507-508 

of  16th  February,    1915,  text  of,  508-509 

of  14th  September,   1915,  provisions  of,  10,  24,  41 

of  16th  October,  1915,  referred  to,  6,  41 
And  see  TRADING  WITH  THE  ENBMT  (OCCUPIED  TERRITORY) 
'  PROCLAMATION,  1915;  TRADING  WITH  THE  ENEMY  PRO- 
CLAMATION, No.  2. 

Trading  with  the  Enemy  (Occupied  Territory)  Pro- 
clamation, 1915— 

case  on,  •   5,  222-223 

interpretation  of,    -  -   5,  222-223 

referred  to,  5,  25,  41 

text  of,  508-509 
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Trading:  with  the  Enemy  Proclamation,  No.  2  PAaB 

agency   liriv.    not   a   lir;ini'li   locally   .->it  Hated    !.• 

SOI 

banking  tiansartions,       -  '.2,  40-41 

definition  of  enemy,  -   40-41 

definition  of  enemy  country.  41 

distinjruislu-.-  residence  from   temporary   residence,      •  41 

extent  of  validity  of  contracts  permitted,  -  31-36 

insurance    transactions,      -  31,  32,  42,  44,  71-72,  300 

payment   to  a   neutral   of  an   i-m-my's  debts,  -43,    295-296 

payment  to  or  on  behalf  of  an  enemy,   -  43,  237,  295-296 

payments   allowed,  13,  237,  296,  298-300 

payments  arising  out  of  a  transaction  not  a  transaction,  -  33, 

301-303 

t.\t    of,  503-505 

transaction.-  prnnitti-.l,  -  31,  32,  40,  43,  44,  71-72,  237, 

296-300 

transactions  prohibited,  31,  32,  33,  34,  35,  41-45,  47-48,  49, 

.•'ii.  71,  295-296,  301-303,  303-304 

transactions  with  t-iuiny  branches,  31-34,  40,  44,  300,  301-303, 

303-304 

Turkey- 
armistice  with,       -  preface 
declaration  of  war  with,  6 
friendly  status  of  certain  subjects  of,                                           11 


Ultra  Vires- 
certain  Courts  (Emergency  Powers)  Rules,  169 

United  States  of  America- 
acquisition  of  neutral   domicile  by  emigration  flagrant* 

bdlo,                                                                                 .  18 
-   64-65,  368  et  scg.,  386  ei  teg.,  400  el  teq. 

attorney  and  client,                                                        -         .  65 

belligerency,  recognition  of,                                                    -  3 

bills  of  exchange  drawn  by  prisoners  of  war  for  necessaries,  29 

corporations  incorporated  therein  are  friendly,  .".:.'.» 
interest  on  pecuniary  contract*  euspeuded  by  war,  96-97,  433-434 
inti-q>retation  of  Article  23  (A)  of  Hnpie  Convention  of 

1907,                                                                                   .  26 
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United  States  of  America — continued.  ,,u;1 

judicial  notice  of  war,  (i  7 

leases,    -  7:\ 

liability  of  an   alien   enemy   to   be  sued,  '..")  36,   100-101, 

468  et  seq. 

life  assurance,  7J  7  >,   348  et  seq.,   400  et  seq. 

mortgages,     -  71,    108  et  seq. 

partnership,  79-80,  414  et  seq. 

presumption  of  a  state  of  peace,  f> 

power   of  attorney,  65,  368  < 

right  of  alien  enemy  to  defend,  C>,  101,    J7'_'  n 

right  of  alien  enemy  to  sue,    -  -     468  tt  .«••'•,/. 

sales,  «;:>.  80,  368  <f  teq, 
service  on  alien  enemies,                               108,    111,  4()S  ,  /  .„•,,/. 

statutes  of  limitations  and  war.  !»•_'.    i:'>n  ,t  .w^ 

termination  of  war,  -       185 
Trading  with  the  Enemy  Ait,    l!H7, 

waiver  of  plea  of  alien  enemy.  102 

• 

Votes— 

by  enemy  shareholders  not  allowed,  •      33-.'U,  264-265 


Wages- 
alien  enemy's  right  to  sue  for,  21-22,  57,  58,  330-331 
not  within  moratorium,  146 
prisoner  of  war  may  sue  for,  30,  224-231 
where   British  or  neutral  crew  entitled    to,    in   case  of 

contraband  trade,  117 

where  seamen  entitled  to  eitra,  on  account  of  war,   -  133 

War- 
declaration  of,  ;") 
definition  of,  -  3 
distinguished  from  pre-belligereut  acts,     -  3,  4 
effect  of,  on  contracts  with  persons  not  enemies,  111  et  seq., 

437  et  seq. 

existence  of,  without  formal  declaration,    -  6 

imminence  of ,  not  war,   -  4,   192211 

judicial  notice  of,  -  6,  7 
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War—  confiniW. 

intermediate  state  between  peace  and,  4,   192-211 

proof  <>f.  within  the  realm,     -  7 

trnnination  of,        -                                                     •  •        185 

varying  effect  of,  upon  contracts,  7,  8 
what  dor,s   nut  amount  to,                                                  4,   5,    191-211 

witli  Austria  Hungary,  -            6 

with    Hulgaria,  6 

with    (iermany,  5 

\\ith   Turkey.  6 

Warehouseman— 

modified  application  ui'  section  1  (1)  of  Courts  (Emergency 

Powers)  Act,  11)14,  to  lien  of,    -  ')«;•_'  f>r,:i 

Wharfinger— 

inoditifd  application  of  section  1  (1)  of  Courts  (Emergency 

Powers)  Act,  1914,  to  lien  of,    -  562-563 

Windingr-up  Petitions- 

Court    may   «stay   proceedings.  -       159 

no  leave  of  Court  necessary,    -  -       159 

Wool— 

as  contraband,        -  48 


Words— 

"agreeing  to  trade  with   enemy."  -    .'19-40 

"  any  person,"  -       565 

attempt  to  trade  with  enemy,"    -  39 

[nee  of  the  goods,"  -  46-47 

"  end  of  the  war," 

"  enter  into  possession,"  -       160 

"  equitable    mortgage,"  -       161 

"  for  any  building  or  work,"  -       565 

"  goods,  wares,  or  merchandise.  44 

"  landlord,"  180,  553 

"  mortgage,"  180 

"  mortgagee,"  180 


606  INDEX. 

Words — continued. 

"  mortgagee  in  possession,"  180 

"mortgagor,"  180 

"  obtaining  goods  from  enemy,"  44 

"  payment  to  or  on  behalf  of  an  fiu-niy."  43,  237 

"  proposing  to  trade  with  enemy.'  -    39-40 

11  rateable  value,"  180 

"  serious  hardship,"  •"'<>•"> 

"  standard  rate  of  interest,"  179-180 

"  standard  rent,"  -  179 

"sub-contractors,"  565 
"  supplying  goods  to  enemy," 

"suspend,"   -  428-429 

"  tenant,"     -  180 
"war,"                                                                           *4,  427,  428 
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SOME   OPINIONS   OF   THE   PKi: 

Mi  Trotter's  excellent  book  is  the  best  that  has  been  brought  out 
on  its  particular  subject.  His  grasp  of  principle  and  his  clearness  of  thought 

•narkable  in  an  age  of  incoherent  superficiality.  Much  industry  has 
been  expended  <>n  tin- collection  of  authorities." — Law  M<iij>t-'n>'  and  litvitw. 

"  Professor  \V.  F.  Trotter  has  performed  a  real  service  to  the  lay  as 
well  as  the  legal  public  in  bringing  together  in  one  compact,  well-printed 
\.  lime  the  cases,  statutes,  Orders  in  Council  (prefaced  by  a  lucid  statement 
of  the  .ting  to  a  subject  of  profound  interest  and  importance  to 

English  traders  at  the  present  time,  the  subject  of  contract*  in  war  time." — 
•  w. 

"An  •  ••iiiiii-ntly  practical  and  serviceable  compendium  of  a  subject  which 
is  iii  111  mi  tu  be  of  great  importance  to  practicing  lawyers  during  the  next  few 
years.  .  .  .  Tin-  author  certain!,.  M  well  of  the  legal  public." — 

'Tins  in  inn-  df  tin-  most   ambition*  and  valuable  of  the  volumes   which 
have  been  called   into  being  by  the  emergency  legislation  arising   from  the 
"f  war  in  Europe."— Tht'  Iri'h    l.nw   T\mt». 

"  \\  ••  had  occasion  tome  time  ago  to  call  attention  t«>  Professor  Ti 

nt     '  I. .iv.  I  >iiring    War,'   and    since    that    time  we  have 

had    |  roof    of    its    ii.-..-fiilne>s  Professor   Trotter    possesses 

the  git'  itid  concise  statement.      It  is  a  great  advantage  to  the  lawyer 

<•   t)i<-  principle  of  a  decision   put  before  him  in  a   few  sentences;  and 

this  is  what  the  author  has  done.       This  treatise,  together  with  the  former 

book  upon  which  it  is  based,  will  save  its  poMenor  much  time  HIH!  trouble. 

\.-s  him  in  a  condensed  form  a  lucid  summary  of  the  state  of  the  law 

at  tli.  mi-  upon  tin-  subject  with  which  it  deals." — Avftralian  Law 


SOME   OPINIONS   OF   THE   PRESS-continued. 

"  This  is  a  book  which  appeals  b»th  to  the  student  and  the  practising 
lawyer,  and  by  the  latter  it  will  at  this  juncture  be  specially  welcomed. 
.  .  .  Professor  Trotter's  book  is  a  valuable  addition  to  a  branch  of  legal 
literature  which  needed  supplementing  and  should  enjoy  a  large  ciivnlutiun. 
It  is  at  once  scholarly  and  practical."  —  Daily  Tel<-yi  •«  [>li. 

"  The  volume  forms  an  invaluable  compendium  of  the  law  concerning 
contracts  in  war  time."  —  Northern  Whig. 

"  Mr.  Trotter's  inteenzetting  van  het  Engelsche  oorlogp-privaatrecht  bezit 
de  kenmerkende  eigenschappan  van  sen  goed  Engelsche  book."  —  ltccht*<jil 
Mag. 

"  Through  the  resulting  welter  of  confusion  and  complexity  Professor 
Trotter  guides  his  readers  with  a  sure  hand.  .  .  .  Altogether  it  is  dearly 
destined  to  take  rank  among  the  most  authoritative  treatises  devoted  to  tin's 
subject,  if,  indeed,  it  does  not  become  the  standard  work.  "—  .Financial 

News. 

"  It  is  not  merely  the  best,  it  is  the  only  complete  work  on  the  subject. 
necessary  alike  to  lawyer  and  man  of  business."  —  Xl\rffi<-l<l  /hi'ify  '/'</,,/,-<!  />fi. 


"  Professor  Trotter's  book  on  '  The  Law  of  Contract  During  War  '  will  lie 
found  invaluable  both  by  those  who  desire  scholarly  exposition  of  tlir  law 
on  this  subject  and  by  those  who  merely  wish  to  take  a  bee  line  to  any  given 
point  over  the  labyrinth  of  recent  proclamations  and  cases."  —  Affirnin;/  /'«•/. 

"  Professor  Trotter  has  covered  the  ground  in  an  exceedingly  able  and 
comprehensive  manner,  and  his  book  will  be  indispensable  not  only  to  lawyers 
but  to  Chambers  of  Commerce  and  business  men  ^eneuilly  who  have  to  form 
opinions  on  the  hundred  and  one  knotty  problems  which  are  constantly 
arising  in  the  course  of  daily  business  under  present  conditions."  —  Chninln-r 
of  Commerce  Journal. 

"  Mr.  Trotter's  book  shows  a  considerable  study  of  the  questions  arising 
out  of  a  state  of  war  as  affecting  the  business  man,  and  his  book  will 
assuredly  be  useful  to  those  who  have  to  adapt  their  conduct  to  the  circum- 
stances in  which  they  find  themselves,  or  who  want  to  know  how  they  stand 
in  respect  to  obligations  assumed  before  the  war  began."  —  The  Jourtwl  <>f 
Commerce. 

"It  is  at  once  apparent  from  a  glance  at  the  table  of  contents  that  within 
the  limits  of  a  volume  which  contains  fewer  than  500  pages  Professor  Trotter 
has  handled  the  subject  in  an  exhaustive  manner."  —  Shi/>/nn</  and  Mercan- 
tile Gazette. 

"  It  is  both  appropriate  and  opportune,  and  should  be  appreciated  by 
those  who  require  enlightenment  upon  the  subject.  ...  A  valuable 
feature  of  Professor  Trotter's  work  lies  in  the  fact  that  he  gives  the  texts 
of  the  various  Proclamations  relative  to  dealings  with  alien  enemies,  and 
lucidly  explains  their  principles  and  operation,  and,  what  is  equally  valuable, 
supplements  his  explanations  by  the  legal  cases  which  have  interpreted  the 
law."  —  The  Syren  and  Shipping. 

"  Will  be  useful  to  every  lawyer."  —  Contract  Journal. 
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"This  is  one  of  the  most  practical  text-books  published  in  Scotland, 
where  text-books  of  real  practical  utility  do  not  abound.  It  is  also  the 
first  practical  Scottish  monograph  on  the  law  of  contract,  and  the  work 
has  been  exceedingly  well  done.  The  law  of  Scotland  as  regards  Contract 
in  all  its  aspects  from  formation  to  extinction  is  discussed  with  great 
accuracy,  clearness,  and  fulness.  .  .  .  The  differences  and  resem- 
blances between  the  Scottish  and  English  law  are  duly  stated,  and  the 
book  is  well  indexed." — Law  Quarterly  Review. 

"A  book  of  solid  professional  erudition,  well  digested  and  lucidly 
expounded,  that  would  enrich  any  legal  library,  although  in  competition 
wiih  other  works." — Scotsman. 

"An  excellent  book." — Juridical  Review. 

"An  admirable  piece  of  work." — S(»tt  Law  Timts. 
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